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Wendel attaches moral weight to the public role and function of
lawyers.222 This functional construction both animates and restricts the
lawyer's agency role as an advocate of client legal rights and
entitlements. 2 23 The centrality of rights and entitlements to Wendel's
interpretation of the Standard Conception of legal advocacy and ethics
demands genuine, lawyer good faith in litigation and transactional
representation.

Faith in the legitimacy and seriousness of law shifts Wendel's
analysis from an external evaluative stance of ordinary morality or
injustice to an internal appraisal of infidelity to law.224 Delineated by
Wendel as a jurisprudential breach of faith, infidelity signals a lack of
"respect" not only for the law, but also for the legal system as a
whole .225 That breach, he maintains, diminishes the "social
achievement" of the law in liberal democratic societies, an achievement
that renders the law "worthy" of citizen "loyalty" and lawyer
devotion.226

Wendel links civic loyalty to the law to its social function in
resolving empirical and normative controversy through processes of
"reasoned settlement." 2 27 Settlement processes, he points out, involve
cooperative action steered by a negotiation politics of tolerance, open
debate, equal participation, and mutual respect.228 To command
legitimacy and garner authority, this politics, and its attendant
procedures, must meet basic standards of fairness and respond to
fundamental social needs.229

Systemic fairness and responsiveness, Wendel argues, give law
and the legal system the capacity to mediate cultural and social disputes
in a public domain governed by relative institutional autonomy and
reason.230 However artificial, for Wendel, the reason of law accrues

222. See WENDEL, supra note 196, at 7; see Alfieri, supra note 198, at 646-47.
223. See WENDEL, supra note 196, at 8, 52-54, 115-17, 123-55; Alfieri, supra

note 198, at 647-48.
224. Alfieri, supra note 198, at 648; see WENDEL, supra note 196, at 7-8, 115,

123, 128, 167-68.
225. WENDEL, supra note 196, at 9, 123, 132; see Alfieri, supra note 198, at

648.
226. WENDEL, supra note 196, at 9, 158; see also Alfieri, supra note 198, at

648.
227. WENDEL, supra note 196, at 9, 210; see also Alfieri, supra note 198, at

649.
228. See WENDEL, supra note 196, at 9-10, 18-19, 36, 54, 93, 98, 116, 129;

see also Alfieri, supra note 198, at 649.
229. See WENDEL, supra note 196, at 9, 88, 92-96, 98-113; see also Alfieri,

supra note 198, at 649-50.
230. See WENDEL, supra note 196, at 9-10, 96, 112; see also Alfieri, supra

note 198, at 650.
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"moral worth" in terms of social solidarity and cultural respect.231 That
accrued worth obviates the need for additional consideration of ordinary
morality or substantive justice. Reason, he contends, instructs lawyer
agents, shapes their institutional roles, and molds their system-wide
practices, thus rendering their conduct morally respectable.3

To Wendel, the moral respectability and social utility of the lawyer
within liberal democratic institutions contributes to political stability
and the coexistence of interest groups in society.233 Their reason-giving
contribution comes in a professional capacity independent of "ordinary
moral considerations."234 That independence, Wendel admits, in no way
curbs the freedom of lawyers to oppose "unjust" laws through the well-
settled procedures of litigation and law reform.235 Yet, he cautions, in
challenging unjust laws, lawyers must be careful to avoid "subverting"
the law, its procedures, and its institutions.236 In this respect, the
obligation of fidelity to law restrains lawyers in advocacy, confining
their claims to the legal rights and entitlements of clients. 237 Based on a
commitment to politically prescribed roles and institutionally scripted
functions, such a self-regulating constraint binds lawyers to the internal
norms of law and legality without outside considerations of ordinary
morality or substantive justice .238 This fidelity-to-law imperative clashes
with EBCLC's competing commitment to mindfulness in advocacy and
Shaffer's theology of hope and faithful witness in the overall lawyering
process.

231. See WENDEL, supra note 196, at 10; see also Alfieri, supra note 198, at
650.

232. See WENDEL, supra note 196, at 10, 49-50, 85, 101; Alfieri, supra note
198, at 650.

233. See WENDEL, supra note 196, at 10, 98; Alfieri, supra note 198, at 650-
51.

234. WENDEL, supra note 196, at 10, 158, 167-68; see also Alfieri, supra note
198, at 651.

235. WENDEL, supra note 196, at 11, 84, 123, 129; see also Alfieri, supra note
198, at 651.

236. WENDEL, supra note 196, at 11, 118, 132; see also Alfieri, supra note
198, at 651.

237. WENDEL, supra note 196, at 11-12; see also Alfieri, supra note 198, at
651 ("Narrowing the space available for the exercise of ordinary moral discretion in
advocacy or counseling, he admits, deprives lawyers of the freedom to serve clients as
'friends or wise counselors.'" (quoting WENDEL, supra note 196, at 11)).

238. See WENDEL, supra note 196, at 11, 34-37; Alfieri, supra note 198, at
652.
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B. Infidelity to Law in Advocacy and Ethics

Contrary to Wendel, the pedagogy of community and public
citizenship daily contemplates infidelity to law in ethics and advocacy.
Fundamentally, the pedagogy demands a more normative vision of law
school curricular reform. Moreover, it pleads for a renewed lawyer
responsibility to enlarge economic justice. Further, it seeks to enhance
participation in democratic community. In sum, it urges lawyers and
their clients to collaborate in a wider legal-political enterprise of
democracy promotion specific to underserved, inner-city neighborhoods
segregated by concentrated poverty and differences of class, ethnicity,
and race.

On its face, the "fidelity to law" conception of advocacy seems
supportive, or at least not inconsistent, with the legal-political
enterprise of democracy promotion. In fact, Wendel's positive-law
claim of political legitimacy, bolstered by public respect and allegiance,
affirms the norm of citizenship. His notion that political legitimacy
mediates state power through representative law making and the rule of
law also seems amendable to the legal-political enterprise of upholding
democracy. Here as elsewhere, the mediating force of legitimacy
safeguards citizens under a politics of law, though ordinary morality
and substantive justice may prove integral to that politics. For this
reason, fidelity to the law may fall as the highest value in advocacy and
ethics.

The legal-political enterprise of democracy promotion involves
building and often recovering community through strategies of legal
rights education, organization, and mobilization. Those strategies are
familiar to liberal legalism and interest group pluralism. When
collectively undertaken, they connect lawyers, clients, and communities
in joint partnerships. The practices of mindfulness and spirituality
facilitate lawyer-client and lawyer-community partnerships.

Wendel's view that law demarcates the force of raw power from
the reason-giving judgment of legality in public deliberations of rights
and entitlements may work to favor community partnerships. Rising out
of society and political community, those partnerships also rely on the
ordered judgments of process and procedure over preferences and
desires. For both Wendel and advocates of mindful reconciliation,
procedural fairness gives political legitimacy to such judgments, albeit
not without necessary reference to ordinary morality. On the moral
logic of reconciliation, legitimacy will erode when outcomes fail to
satisfy widely held, instrumental norms of social justice. In such
circumstances, even advocates of reconciliation may counsel moral
dissent and political protest, notwithstanding the ethical duty to respect
the law.
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Although mindfulness and spirituality find common ground in
therapeutic jurisprudence, social psychology, and theology, each
harbors deep links to liberal experimentalism, political organizing, and
rights-based empowerment. Profound moral and emotional forces-
each casts an innovative frame for lawyering, policymaking, and lay
advocacy tied to community engagement and personal-professional role
reconciliation. Mindfulness, for example, eschews particular projects or
models of lawyering in favor of a legal-political framework of analysis
for individual action in the context of a group or community-wide
process. Establishing a strong individual-group dynamic among clients
and communities engenders personal, interpersonal, and institutional
change. Equally important, the individual-collective dynamic of mindful
lawyering encourages peacemaking rather than adversarial conflict.

Peacemaking may flow from obedience to law in a democratic
political order. Obedience, as Wendel asserts, may actively foster civic
peace and stability through public and private dispute resolution
procedures. And, furthermore, accessible, settlement-promoting
procedures for cooperative action may actually reinforce the legitimacy
of positive-law systems separate and apart from considerations of
ordinary morality and substantive justice. Yet, discounting
considerations of morality and justice will not insulate good-faith claims
of right or entitlement, political legitimacy, and procedural legality
from normative criticism.

To an important extent, peacemaking allows for greater lawyer
role experimentation in litigation and negotiation consistent with the
personal, political, and cultural circumstances of clients and
communities. Essential to the pedagogy of community and public
citizenship, and to broader democratic participation in inner-city
neighborhoods, peacemaking builds spiritual kinship from the lawyer's
interlocking relationships to the self, to the client, to community
stakeholders, and to social justice movements. Those relationships
permit lawyers to reflect emotionally and intellectually in situations of
partisan conflict. They also enable lawyers to listen and communicate
across boundaries of difference, power, and privilege where behavior
may be misread and perception may be distorted. Difference-induced
misunderstanding may occur in the lawyering process of interviewing,
counseling, and negotiation, or in the political process of group and
neighborhood meditation. In this regard, mindfulness affects the
dynamics of lawyering and political practices in both adversarial
litigation and settlement negotiation.

The interpersonal and intergroup dynamics of lawyering and
political practices are alive in the legal systems Wendel locates under
liberal democratic regimes. The dynamics extend to the institutions,
procedures, and professional roles of lawyering. Because these
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constituent forms and structures of law and legal relationships operate
to encourage a diverse pluralism of interest and tolerate disagreement
over value commritments in politics and society, they crisscross the
boundaries of difference, power, and privilege. Wendel's concepts of
pluralism and tolerance embody the coexistence and cooperative
fairness of citizenship in situations of mindful reconciliation typical of
liberal governance and lawmaking.

The peacemaking locus of mindfulness allows lawyers to shift
between litigation and negotiation models of representation in response
to community needs. The press of needs varies with the levels of
partisan conflict, privilege, and subordination within communities. To
the extent measurable, the accurate assessment of such levels of conflict
and differentiation is crucial to long-term and large-scale strategic
planning for service delivery. Strategic planning of this sort locates the
legal-political work of lawyers in local, national, and international
campaigns for democratic participation and economic justice.
Democratic campaigns depend on the cooperative power of individual
clients, client groups, and client communities.

Dependence on the norms of democratic governance, fair
procedure, and political legitimacy in such campaigns conforms to the
goals of peacemaking. When democratic campaigns depart from the
conventions of political legitimacy or the accepted standards of
advocacy and ethics, however, they do not necessarily condemn
advocates as "abusers of the law." The wide latitude granted by the
Standard Conception of legal advocacy and ethics countenances creative
forms of partisanship. For mindful-reconciliation advocates, that
partisanship comes without the protections afforded by neutrality and
moral nonaccountability. Instead, it is a political-legal partisanship that
may compel the lawyer to press his client's interests beyond the bounds
of the law. From this posture, the lawyer stands inextricably linked to
the morality of his client's cause and any other affiliated conduct
undertaken in support of that cause. Accountability of this sort exposes
the lawyer to potential third-party censure for his defense of law
breaking or wrongdoing.

Cooperative lawyer-client roles and relationships forge alternative
divisions of labor in advocacy and restore abandoned narratives of
citizenship. Such roles and relationships renew lawyer moral
accountability and political participation without conferring movement
leadership. Citizenship narratives highlight the competence,
independence, self-sufficiency, and solidarity of community-centered
individuals and groups. While acknowledging economic vulnerability,
the narratives help organize and mobilize neighborhood improvement
and self-help campaigns by appealing to the productive capabilities of
poor communities manifested in the work of churches, nonprofits, and
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small businesses. Harnessing those capabilities redefines and
reorganizes the labor of advocacy independent of lawyer leadership and
in deference to client legal-political judgment. An expression of
personal and social power, client legal-political judgment draws
strength from spirituality.

Spirituality may blunt the instrumental logic of the Standard
Conception. Under its guiding principles, Wendel suggests, lawyers
engaged to protect the legal entitlements, rather than the individual
interests or preferences, of clients function within the constraints of the
attorney-client relationship.239 That relationship, he points out,
simultaneously justifies and limits the lawyer's role and power in
society." Further, spirituality may stymie the notion of role-
differentiated morality and its associated institutional excuse for
professional conduct that deviates from ordinary morality. Unlike the
Standard Conception, mindfulness and spirituality expand Wendel's
normative framework for the evaluation of lawyer roles and practices in
case-by-case situations and in institutional settings. Together
mindfulness and spirituality enlarge the public and political role and
function of the lawyer in maintaining and reforming the institutions of
law and society, whether judicial or legislative bodies.

At bottom, spirituality acts as a summons to reconciliation. Like
the peacemaking of mindfulness, the practice of reconciliation turns
away from the adversary tradition of lawyer-client instrumentalism and
the corresponding imagery of battle. Reconciliation, however, posits a
broader model of peacemaking among individuals and groups allied
with the person of the client and the persons who hear advocacy in
order to inculcate a sense of the neglected in community. In this sense,
reconciliation offers a moral discourse and a moral witness to injustice
predicated on an appeal to goodness and interpersonal harmony.

The public role and function of lawyers practicing an advocacy of
reconciliation carries moral weight. That moral underpinning broadens
Wendel's functional construction of the lawyer's agency role as an
advocate of client legal rights and entitlements. It also confirms the
moral import of genuine, lawyer good faith in litigation and
transactional representation under Wendel's interpretation of the
Standard Conception and the moral burden of legal advocacy and ethics
in defense of client rights and entitlements. His faith in the legitimacy
and seriousness of law errantly shifts the relevant analysis away from
external evaluative measures of ordinary morality or injustice to
internal appraisals of infidelity to law. By shifting to internal
benchmarks, and denouncing such infidelities as a jurisprudential

239. WENDEL, supra note 196, at 3.
240. Id. at 6.
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breach of faith signifying a lack of "respect" not only for the law, but
also for the legal system as a whole, Wendel unnecessarily diminishes
the "social achievement" of the law in liberal democratic societies and
discounts its social worth to citizens.241

Significantly, advocacy reconciliation directs the appeal of
goodness to the powerful and the powerless. The crux of that appeal is
to conscience, not to authority or power. The subject of the appeal is
the decision maker. The object is his conversion to goodness. Plainly,
the conversion to goodness attaches moral content. Advocates of
conversion through the moral force of reconciliation seek to bind both
clients and decision makers together in a compassionate community of
peace apart from groups and the state. Often prophetic, the advocates
embrace caring, faith, and conscience over simple loyalty. When
practiced in common, these virtues encourage a moral discourse and a
sense of social justice clasped to interpersonal advocacy relationships
among lawyers, clients, and decision makers.

Both moral discourse and social justice build civic loyalty. When
law, in its social function, resolves empirical and normative
controversy through processes of "reasoned settlement," civic loyalty
increases. As Wendel observes, settlement processes augment loyalty
through cooperative action guided by a negotiation politics of tolerance,
open debate, equal participation, and mutual respect.242 He points to the
legitimacy and authority of a politics of negotiation, and its procedures,
insofar as they meet shared standards of fairness and respond to critical
social needs. 243 Additionally, he notes that the systemic fairness and the
responsiveness that mindful reconciliation advocates here seek in law
and the legal system is made possible by the capacity of positive law to
mediate cultural and social disputes in a public domain. 2" Both Wendel
and reconciliation advocates see that domain governed by relative
institutional autonomy and reason. Reconciliation advocates do not
gainsay that the reason of law accrues "moral worth" in terms of social
solidarity and cultural respect. Rather, they invoke the need for
additional consideration of ordinary morality or substantive justice to
supplement legal reasoning.245 Absent moral direction, the institutional
roles and system-wide practices of lawyers risk illegitimacy.

Because they engage in moral discourse, advocates of
reconciliation begin with an examination of personal conscience and
professional community, particularly the codes and rules regulating

241. See id. at 6.
242. Id. at 4, 24, 98.
243. Id. at 81.
244. Id. at 41, 112.
245. Id. at 25.
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community. Next they assess the person of the client as he or she is
situated in community. For advocates of prophetic reconciliation, a
community is inevitably sinful and tragic in excluding citizens from
both inside and outside its borders. Nonetheless, prophetic advocates
hope that in acting together they may be able to rescue the tragic
victims of exclusion. Paradoxically, acts of rescue in advocacy
undermine the integrity of the community norms and values employed
to justify exclusion from within and without, that is the very community
norms and values that produced the tragedy of exclusion. Confronted
by tragedy, prophetic advocates express hope in acts of faithful witness
and defiance. Faithful witness to tragedy in law and community
expresses the limits of worldly power. Defiance against the tragedy of
exclusion conveys opposition to the incursions of worldly power.

Wendel's argument for the moral respectability and social utility of
the lawyer within liberal democratic institutions omits hopeful acts of
faithful witness and defiance. It is unlikely that such acts contribute to
political stability and to the coexistence of interest groups in society. In
contrast to the reason-giving contribution of legal advocacy that comes
independent of ordinary moral considerations, the contribution of
prophetic advocates comes in the form of opposition to "unjust" laws.
To Wendel, prophetic advocates are incautious in their legal-political
advocacy, challenging unjust laws in ways that threaten to subvert the
law itself.2" His obligation of fidelity to law restrains such reckless
advocacy but sacrifices acts of faithful witness and defiance in support
of client claims to legal rights and entitlements. The commitment to
politically prescribed roles and institutionally scripted functions,
coupled with the self-regulating limitation imposed by the internal
norms of law and legality, leave prophetic advocates of reconciliation
without recourse to ordinary morality and substantive justice in their
defense of community. The next Part explores the functional
compatibility of the pedagogy of community and public citizenship with
the curricular form and content of contemporary legal education.

IV. FUNCTIONAL COMPATIBILITY

Inquiry into the functional compatibility of the pedagogy of
community and public citizenship with the curricular form and content
of contemporary legal education comes amid a longstanding and now
widening call for institutional reform.247 The summons to reform

246. See id. at 26, 150.
247. See Erwin Chemerinsky, Rethinhing Legal Education, 43 HARV. C.R.-

C.L. L. REv. 595 (2008); Jerome Frank, A Plea for Lawyer-Schools, 56 YALE L.J.
1303, 1303-06 (1947).
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addresses professional skills 248 and values 249 and integrates the study of
other professional disciplines. 2

1
0 It also encompasses the assessment25'

of emotional intelligence, 252  problem solving, 253  and pro bono
254commitment.

The recent curricular study put forward by Coursin incorporates
the essential skills of practice and professionalism into a multilevel
framework for hands-on experiential education. The framework
assimilates medical school pedagogy in an effort to adopt a legal
rotation model of professional training. The model contemplates a
progression through first-year doctrinal instruction, second-year clinical
and simulation-based coursework, and a concluding third-year
residency. This sequential rotation model, coupled with the adoption of
outcome-based assessment measures, offers a promising medium for the
teaching of community and public citizenship. Turn once more to the
curricular form of that evolving pedagogy.

248. See generally Russell Engler, The MacCrate Report Turns 10: Assessing
Its Impact and Identifying Gaps We Should Seek to Narrow, 8 CLINICAL L. REV. 109,
110-11 (2001); Russell G. Pearce, MacCrate's Missed Opportmity: The MacCrate
Report's Failure to Advance Professional Values, 23 PACE L. REV. 575 (2003).

249. See generally Charlotte S. Alexander, Learning to Be Lawyers:
Professional Identity and the Law School Curriculum, 70 MD. L. REV. 465 (2011); Neil
Hamilton & Verna Monson, The Positive Empirical Relationship of Professionalism to
Effectiveness in the Practice of Law, 24 GEO. J. LEGAL ETHICS 137 (2011).

250. See generally Beryl Blaustone, Improving Clinical Judgment in Lawyering
with Multidisciplinary Knowledge about Brain Function and Human Behavior: What
Should Law Students Learn about Human Behavior for Effective Lawyering? 40 U.
BALT. L. REV. 607 (2011); David Stern, Outside the Classroom: Teaching and
Evaluating Future Physicians, 20 GA. ST. U. L. REv. 877 (2004).

251. See generally Rogelio A. Lasso, Is Our Students Learning? Using
Assessments to Measure and Improve Law School Learning and Performance, 15
BARRY L. REV. 73 (2010); Katherine Mangan, Law Schools Resist Proposal to Assess
Them Based on What Students Learn, CHRON. HIGHER EDUC. (Jan. 10, 2010),
http://chronicle.com/article/Law-Schools-Resist-Proposal/63494/.

252. See generally Kristin B. Gerdy, Clients, Empathy, and Compassion:
Introducing First-Year Students to the "Heart" of Lawyering, 87 NEB. L. REV. 1
(2008).

253. See generally Beryl Blaustone & Carmen Huertas-Noble, Lawyering at the
Intersection of Mediation and Community Economic Development: Interweaving
Inclusive Legal Problem Solving Skills in the Training of Effective Lawyers, 34 WASH.
U. J.L. & POL Y 157 (2010); Lisa A. Kloppenberg, "Lawyer as Problem Solver:"
Curricular Innovation at Dayton, 38 U. TOL. L. REV. 547 (2007).

254. See generally Rebecca Sandefur & Jeffrey Selbin, The Clinic Effect, 16
CLINICAL L. REV. 57 (2009).
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A. Curricular Form

The pedagogy of community and public citizenship is adaptable to
multiple curricular forms and contexts. It may be intertwined with
doctrinal, empirical, and interdisciplinary forms of study. Likewise, it
may be deployed across classroom, clinical, and external field
placement contexts. Coursin's outcome-based, rotation model of legal
education presents a particularly promising vehicle for institution-wide,
curricular reform tailored to the traditions of legal education and the
needs of the legal services industry. Part of that promise involves the
capacity to rediscover and renew the normative underpinnings of
practice and professional traditions. Part also entails the willingness to
reconsider and redefine the nature of industry economic needs,
particularly insofar as they shape notions of lawyer role and function,
conceptions of adversarial justice, and visions of legal-political
community.

Responsive to current marketplace trends in both education and
industry, the model focuses on preparing students to serve clients
usefully as new practitioners from the outset of their professional
careers. Preparation of this kind requires experiential learning and
practical skill development in classroom and clinical settings. In
addition to the standard battery of lawyering process skills (e.g.,
interviewing, counseling, fact investigation, and negotiation), as well as
legal research and writing, skill development includes critical thinking,
problem solving, interpersonal communication, and professionalism,
especially ethical judgment and civic engagement, two of the foundation
stones for community and public citizenship.

Coursin derives his outcome-based, rotation model of practical
skills-training from the experiential learning methodologies of medical
education employed in classrooms, laboratories, and clinical
environments. The methodologies combine training and assessment into
a continuing process of skill mastery and professional development.
That learning process applies to both ethical judgment and civic
engagement. Borrowing from and expanding upon these methodologies,
Coursin installs not only common case-dialogue methods and classroom
and clinical rotations, but also advanced, residency-like
apprenticeships.

Under this hybrid apprenticeship model, medical and law students
acquire basic professional knowledge as well as essential practice-
oriented skill training. Central to apprenticeship-based knowledge, skill
acquisition, and clinical practice performance, is a comprehensive
mentoring system composed of faculty members, upper-level students,
and field-placement supervising attorneys. This three-tiered mentoring
system operates in classrooms and in field placements. Each context
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entails performance evaluation and longitudinal feedback to gauge
professional development and assess learning outcomes. The resulting
skill-related dialogue, occurring throughout the semester or summer
session, reinforces student learning goals and the continuity of student
service commitment. Standing alone, however, neither mentoring
feedback nor skill-related dialogue will overcome the self-regarding
weight of practice tradition and the profit-maximizing economics of
industry need.

Similarly, clinical and simulation-based pathways afford students
valuable opportunities for intensive skill development and mentoring
relationships within a network of bar and bench practicing partners, a
network deeply influenced by self-regarding traditions and profit-
maximizing imperatives. This professional network expands under
Coursin's apprenticeship model to include residency and two-semester
advanced rotations that foster maturity and professionalism. The
pedagogy of community and public citizenship gives alternative
meaning to professionalism drawn from the notion of mindfulness in
advocacy and the theology of hope and faithful witness. Turn again to
the curricular content of the pedagogy of community and public
citizenship.

B. Curricular Content

The pedagogy of community and public citizenship is predicated
on client and community diversity. 255 Relevant to both client256 and
student identity, 257 diversity norms guide the development of cross-
cultural competence 258  across languages 259  and geographic

255. See Michelle J. Anderson, Legal Education Reform, Diversity, and
Access to Justice, 61 RUTGERS L. REV. 1011, 1016-19 (2009); Liwen Mah, The Legal
Profession Faces New Faces: How Lawyers' Professional Norms Should Change to
Serve a Changing American Population, 93 CALIF. L. REV. 1721, 1721-24 (2005).

256. See generally Bill Ong Hing, Raising Personal Identification Issues of
Class, Race, Ethnicity, Gender, Sexual Orientation, Physical Disability, and Age in
Lawyeing Courses, 45 STAN. L. REv. 1807 (1993); Anthony V. Alfieri,
Color/Identity/Justice: Chicano Tials, 53 DuKE L.J. 1569 (2004) (book review).

257. See generally Chris K. lijima, Separating Support from Betrayal:
Examining the Intersections of Racialized Legal Pedagogy, Academic Support, and
Subordination, 33 IND. L. REV. 737 (2000); Antoinette Sedillo L6pez, Making and
Breaking Habits: Teaching (and Learning) Cultural Context, Self-A wareness, and
Intercultural Communication through Case Supervision in a Client-Service Legal
Clinic, 28 WASH. U. J.L. & POL'Y 37 (2008).

258. See Susan Bryant, The Five Habits: Building Cross-Cultural Competence
in Lawyers, 8 CLINICAL L. REV. 33 (2001); Beverly I. Moran, Disappeaing Act: The
Lack of Values Training in Legal Education-A Case for Cultural Competency, 38
S.U. L. REV. 1 (2010); Ascanio Piomelli, Cross-Cultural Lawyering by the Book: The
Latest Clinical Texts and a Sketch of a Future Agenda, 4 HASTINGS RACE & POVERTY
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communities."* The norms underline the need for inclusion26 1 in
pursuing a social justice mission.262 That mission includes the practice
of poverty and public interest law.263 The goal is to elevate this ongoing
practice through experiential learning" in order to expand access to
justice,26 refine skills training,26 and formulate useful service protocols
and metrics to track outcomes.267

Instilling the values of community and public citizenship in law
students through classroom and clinical pedagogy requires by turns

L.J. 131 (2006); see also Deleso Alford Washington, Critical Race Feminist Bioethics.:
Telling Stories in Law School and Medical School in Pursuit of "Cultural
Competency", 72 ALB. L. REV. 961 (2009).

259. See generally Muneer I. Ahmad, Interpreting Communities: Lawyering
across Language Difference, 54 UCLA L. REV. 999 (2007).

260. See generally Juliet M. Brodie, Little Cases on the Middle Ground:
Teaching Social Justice Lawyering in Neighborhood-Based Community Lawyering
Clinics, 15 CLINICAL L. REV. 333 (2009); Christine Zuni Cruz, [On the] Road Back In:
Community Lawyering in Indigenous Communities, 5 CLINICAL L. REV. 557 (1999);
Michael Diamond, Community Lawyering: Revisiting the Old Neighborhood, 32
COLUM. HUM. RTS. L. REV. 67 (2000); Andrea M. Seielstad, Community Building as a
Means of Teaching Creative, Cooperative, and Complex Problem Solving in Clinical
Legal Education, 8 CLINICAL. L. REV. 445 (2002); Karen Tokarz, Nancy L. Cook,
Susan Brooks & Brenda Bratton Blom, Conversations on "Community Lawyering":
The Newest (Oldest) Wave in Clinical Legal Education, 28 WASH. U. J.L. & POL'Y 359
(2008).

261. See Peggy Cooper Davis, Desegregating Legal Education, 26 GA. ST. U.
L. REV. 1271, 1272 (2010); Nancy E. Dowd, Diversity Matters: Race, Gender, and
Ethncity in Legal Education, 15 U. FLA. J.L. & PUB. POt'Y 11, 12-17 (2003);
Margaret M. Russell, McLaunn's Seat: The Need for Racial Inclusion in Legal
Education, 70 FORDHAM L. REV. 1825 (2002).

262. See generally Lauren Carasik, Justice in the Balance: An Evaluation of
One Clinic's Ability to Harmonize Teaching Practical Skills, Ethics, and
Professionalism with a Social Justice Mission, 16 S. CAL. REV. L. & Soc. JUST. 23
(2006); Shin Imai, A Counter-Pedagogy for Social Justice: Core Skills for Community-
Based La wyering, 9 CLINICAL L. REV. 195 (2002).

263. See Juliet M. Brodie, Post- Welfare Lawyering Clhical Legal Education
and a New Poverty Law Agenda, 20 WASH. U. J.L. & POL'Y 201 (2006); Louise G.
Trubek, Crossing Boundaries: Legal Education and the Challenge of the "New Public
Interest Law", 2005 Wis. L. REv. 455.

264. See generally Deborah Maranville, Infusing Passion and Context into the
Traditional Law Curriculum through Experiential Learning, 51 J. LEGAL EDUC. 51
(2001).

265. See generally Stephen Wizner & Jane Aiken, Teaching and Doing: The
Role of Law School Clinics in Enhancing Access to Justice, 73 FORDHAM L. REV. 997
(2004).

266. See Stephen Wizner, Beyond Skills Training, 7 CLINICAL L. REV. 327
(2001).

267. See generally Roy STUCKEY ET AL., BEST PRACTICES FOR LEGAL
EDUCATION (2007); Roy Stuckey, Teaching with Purpose: Defining and Achieving
Desired Outcomes in Clinical Law Courses, 13 CLINICAL L. REV. 807 (2007).
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fidelity and infidelity to law. Applicable to advocacy and ethics, both
conceptions offer a normative vision of law school curricular reform.
They also carve out space for lawyer responsibility to advance
economic justice. And they confirm the importance of, and the value of
participation in, democratic citizenship. Together, in these general
ways, they allow lawyers and clients collaborative room to maneuver in
local, national, and international democracy-promoting campaigns
targeting underserved, inner-city neighborhoods.

The support of the "fidelity to law" conception of advocacy for
legal-political democracy campaigns lies in the public respect and
allegiance norms of citizenship. Embedded in the political legitimacy of
representative democracy and the rule of law, the norms betray
ordinary morality and substantive justice in aiding impoverished
communities through legal rights education, organization, and
mobilization. Nothing in the tenets of liberal legalism or interest group
pluralism requires this betrayal of morality- or justice-based community
partnerships.

The practices of mindfulness and spirituality seek to rescue lawyer-
client and lawyer-community partnerships. Those partnerships emerge
despite the raw power of privilege. Moreover, they sometimes benefit
from the reason-giving judgments of legality in public deliberations of
rights and entitlements. Too often, however, the ordered judgments of
process and procedure fail community partnerships. Legal process
grants those judgments political legitimacy even when they contravene
ordinary morality and social justice.

The "fidelity to law" conception gives advocates the discretion to
express moral dissent and political protest toward wrongful process-
based judgments. Protest may include individual, group, or community-
wide action. Yet, that conception fails to link protest to the
development of an individual-group dynamic among clients and
communities to foster personal, interpersonal, and institutional
peacemaking.

Peacemaking and the obedience at the core of the "fidelity to law"
conception may operate concurrently, for example when public and
private dispute resolution procedures offer accessible, settlement-
promoting opportunities for cooperative action. Severed from
considerations of ordinary morality and substantive justice, however,
simple obedience will do little to build spiritual kinship between
lawyers, clients, community stakeholders, and social justice
movements. Admittedly, obedience may permit emotional and
intellectual reflection by lawyers. And it may permit lawyer-client
communication across difference, power, and privilege. But the
interpersonal and intergroup dynamics of lawyering under liberal
democratic regimes require more than obedience to law. Liberal

2012: 115 155



WISCONSIN LAW REVIEW

democratic systems demand a diverse pluralism of interest and a deep
tolerance of disagreement over value commitments in politics and
society. Obedience neither encourages nor preserves these primary
citizenship values.

Mindful advocacy treats obedience as one of many factors relevant
to long-term and large-scale strategic planning in the delivery of legal
services and in the politics of democratic participation. Local
participatory democracy hinges on cooperative power not obedience to
power, legal or otherwise. To be sure, norms of democratic governance
and fair procedure command a degree of obedience to safeguard the
political legitimacy of peacemaking. Under the Standard Conception of
advocacy and ethics, failure to render such obedience does not
constitute an abuse of law. Instead, it signals legal-political
partisanship, partially restrained by the bounds of law and justice, for
which advocates must morally account. In this way, the lawyer
embraces the morality of, and accountability for, his client's cause.

The accountability of lawyer-client roles and relationships also
extends to the narratives of citizenship. The citizenship narratives of
community competence, independence, self-sufficiency, and solidarity
spur neighborhood organization and mobilization. Entrenched in the
productive capabilities of poor communities, the narratives renew the
spirituality of lawyer roles, relationships, and practices by focusing
advocacy on peacemaking. The reconciliation of peacemaking stems
from the defense of the neglected in a community.

A form of moral witness, reconciliation appeals to goodness and
interpersonal harmony in litigation and in negotiation. That appeal
springs from a good faith belief in ordinary morality and the social
worth of citizenship. In effect, it is an appeal to the conscience of the
powerful, commonly a decision maker in law and politics. The appeal
seeks the conversion of the decision maker to goodness and his entry
into a compassionate community of peace. Mindful reconciliation
encourages conversion and compassionate community as a means to
comply with ordinary morality and to achieve substantive justice.

Advocates of reconciliation balance the dictates of personal
conscience and professional community in dealing with the tragedy of
client exclusion from his own community. When community norms
justify exclusion, mindful advocates are left to exercise limited acts of
faithful witness and defiance. Coursin's hybrid apprenticeship model of
curricular reform offers scant sense of how to teach hopeful acts of
faithful witness and defiance. Although unlikely to contribute to
political order and stability in a liberal democratic society, the acts
present a reason-giving form of advocacy and ethics tied to ordinary
moral considerations of tragedy. In communities that neglect and
exclude the powerless among them, those considerations give rise to
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opposition against "unjust" laws. To Wendel and others, that
opposition may threaten to subvert the law. To Coursin, the pedagogy
of community and public citizenship depends on the willingness of
advocates to teach the law, politics, and ethics of reconciliation and
subversion in defense of community.

CONCLUSION

Prophetic ideals of leadership,2 6 8 whether adopted by lawyer-first
responders2 69 or lawyer-social engineers,270 envision faith-based lawyer,
client, and community collaborations motivated by individual and
institutional moral obligations.271 The obligations may borrow their
substance from spirituality and theology,272 or the norms of liberal
democratic systems .273 This Essay searches out such obligations in law
and legal institutions in order to better educate lawyers for community.
My own community of twenty-five years, a community of lawyers,
clients, judges, scholars, and more recently church congregations, no
longer provides the form or substance of obligations suitable for wide
ranging advocacy across a diverse demographic landscape of identity,
geography, and space. The experience of community simply may be too

268. See Thomas L. Shaffer, Lawyers as Prophets, 15 ST. THOMAS L. REV.

469 (2003); Thomas L. Shaffer, The Biblical Prophets as Lawyers for the Poor, 31
FORDHAM URB. L.J. 15 (2003); see also DEBORAH L. RHODE, IN THE INTERESTS OF
JUSTICE: REFORMING THE LEGAL PROFESSION 207-13 (2000); Deborah L. Rhode,

Lawyers as Leaders, 2010 MICH. ST. L. REV. 413; Deborah L. Rhode, Lawyers and
Leadership, 20 PROF. LAw., no. 3, 2010, at 1.

269. See, e.g., Melissa Gibson Swain & JoNel Newman, Helping Haiti in the
Wake of Disaster: Law Students as First Responders, 6 INTERCULTURAL HUM. RTS. L.

REV. 133 (2011).
270. See, e.g., Kemit A. Mawakana, Historically Black College and University

Law Schools: Generating Multitudes of Effective Social Engineers, 14 J. GENDER RACE
& JUST. 679 (2011).

271. See generally Ysmael D. Fonseca, The Catholic Church's Obligation to
Serve the Stranger in Defiance of State Inurngration Laws, 23 NOTRE DAME J.L.
ETHICS & PUB. POL'Y 291 (2009); Kara L. Wild, The New Sanctuary Movement:
When Moral Mission Means Breaking the Law, and the Consequences for Churches
and Illegal lnmigrants, 50 SANTA CLARA L. REV. 981 (2010).

272. See Thomas L. Shaffer, The Moral Theology of Atticus Finch, 42 U.
PITT. L. REV. 181 (1981); Thomas L. Shaffer, On Rehgious Legal Ethics, 35 CATH.
LAW. 393 (1994); Thomas Shaffer, The Profession as a Moral Teacher, 18 ST. MARY S
L.J. 195 (1986); Thomas L. Shaffer, A Search for Balance in the Whirlwind of Law
School; Spirituality from Law Teachers, 51 ST. Louis U. L.J. 1191 (2007).

273. See Thomas L. Shaffer, The Democratic Virtues, Our Common Life and
the Common School: Trust in Democracy: Anabaptists, Italian Americans, and
Solidarity, 21 J.L. & RELIGION 413 (2005-06); Thomas L. Shaffer, The Legal Ethics of
Belonging, 49 OHIO ST. L.J. 703 (1988).



WISCONSIN LAW REVIEW

complex and multifaceted for a single set of moral, legal, or political
obligations.

Whatever the source of the obligation, to meet and to teach the
higher calling of mindfulness and spirituality, its professional
performance in litigation and in negotiation must express "the affection
citizens have for each other." 274 Part of that affection arises between the
lawyer and client when engaged in the practice of community. In that
practice, as Tom Shaffer reminds us, you have to go together in
pursuit of public citizenship and social justice.275 Echoed thinly in
ABA and state ethics rules, that special civic responsibility warrants the
development of an explicit pedagogy of community and public
citizenship in legal education and professional training, a pedagogy that
may evolve from Coursin's hybrid apprenticeship model of experiential
learning.

This Essay, an emerging part of an ongoing classroom study and
clinical service project, seeks to continue that development, building on
a half century of scholarship from diverse fields. Aimed at law students
and lawyers, the Essay integrates considerations of ethics, education
and psychology, law and religion, and the lawyering process. Starting
from legal and theological materials on mindfulness and spirituality, it
attempts to situate the pedagogy of community and public citizenship in
an outcome-based, rotation curricular model of legal education, to
appraise that pedagogy against conventional notions of lawyer role and
function in the adversary system, and to evaluate its compatibility with
the curricular form and content of contemporary legal education. From
these efforts the only true point of clarity that arises here relates to the
role of affection in law, community, and public citizenship. To be
realized in law and lawyering, that affection, the late Professor Milner
Ball explains, must show neither "desire of injury or revenge" nor
"asperity or hatred."276 In searching for traces of affection in law and
lawyering, for Ball and for us the question remains: "how does it come
about that citizens can love each other?" 277
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