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have an erection or feel anything sexually. They were just handsome.”? Yet
none of this information-—not his success in treatment, his lack of recent
deviant behavior, his low testosterone level, or his lack of desire for sex—mnone
of it affected his Static-99 score or his predicted risk of reoffending.

Scholars like Hannah-Moffat have questioned the “pessimistic theoreti-
cal accounts of risk in criminal justice associated with the ‘new penology’
and ‘actuarial justice.””** Instead, Hannah-Moffat points to a more recent
generation of actuarial instruments that were “designed to identify areas for
intervention in order to reduce and not simply contain risk.” In treating
the risk subject as “transformative,” the instruments support a rehabilitative
instead of punitive agenda. Unfortunately, as the above discussion shows,
the Static-99 is not part of this more hopeful generation.

2. No Attempt to Measure Sexual Deviance or Mental lliness

Karl Hanson has acknowledged that the Static-99 does not measure sexual
deviance, the relevant mental illness for the purpose of sexual recidivism,”
nor was it intended to measure other types of mental illness.”

The Static-99 calls for researchers to score an individual on a number of
factors. It does not require, nor even suggest, that the individual be inter-
viewed.?” The higher an individual’s score, the higher is his risk of recidivism.
Clearly, the Static-99 is intended to provide a quantitative measure, although
not of sexual deviance. A plain reading of the eight factors below (summarized
in Table 9) makes it clear that the instrument does not directly address any
form of mental illness codified by the American Psychiatric Association.

The first factor is whether the individual has been charged or convicted
of any prior sexual offenses. Acquittals at trial are counted, as are charges

202. Id. at 135.

203. Kelly Hannah-Moffat, Criminogenic Needs and the Transformative Risk Subject:
Hybridizations of Risk/Need in Penality, in Punishment and Society 29, 30 (2005).

204. Kelly Hannah-Moffat, Assembling Risk and the Restructuring of Penal Control,
46 Brit. J. Criminology 438, 449 (2006).

20s. Hanson, supra note 96, at 66.

206. The coding rules for the Static-99 begin by describing the nature of the instruments:
“The Static-99 utilizes only static (unchangeable) factors that have been seen in the literature
to correlate with sexual reconviction in adult males. The estimates of sexual and violent re-
cidivism produced by the STATIC-99 can be thought of as a baseline for risk for violent and
sexual reconviction.” Harris, Phenix, et al., supra note 162, at 3. Thus there is not even a pretense
that the instrument is designed to measure sexual deviance or mental illness.

207. Id.
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Table 9. Relevance of Static-99 factors to sexual deviance and mental illness

Measures current Measures current
Static-99 factors sexual deviance mental illness
1. Prior sex offenses No No
2. Prior sentencing dates No No
3. Convictions for nonsexual violence No ’ No
4. Prior nonsexual violence No No
5. Any stranger victims No No
6. Any male victims No No
7. Youth (age 18-25) No No
8. Single {(ever lived with lover for at No No

least two years)

of consensual statutory rape, sex with a prostitute, and urinating in public.”*®
Although sexual intercourse between two teenagers or sex with a prosti-
tute may not be a good idea, it is not an indication of mental illness. The
Static-99 would classify a nineteen-year-old male who had consensual sex
with a sixteen-year-old female or a man who had sex with a prostitute as
more likely to molest a child in the future, other factors held constant.
Similarly, an individual accused of child molestation who was acquitted by
a jury would forever be judged more likely to molest a child, even if excul-
patory evidence was introduced at trial, such as mismatched DNA.

Even if an offender was convicted of child molestation, he may still not
be mentally ill. Much more information about the underlying offense than
merely the fact of the conviction is needed to conclude that the individual
has a mental illness. As mentioned above, many sex offenders do not suffer
from a paraphilia.

The second factor, prior sentencing dates, indicates past criminal activ-
ity, not mental illness. Certainly some criminals are mentally ill, just as
some people who are not criminals are mentally ill. Modern psychiatry
does not link criminal behavior directly to mental illness.

The third factor, any convictions for noncontact sex offenses, is a broad
category that includes possession of child pornography, peeping, and exhi-
bitionism. The latter is classified as a paraphilia in the DSM-IV. However,
once again, the Static-99 is overly broad, lumping together behavior that is
not related to mental illness with behavior that may be.

The fourth factor, nonsexual violence in the index offense, may not be
related to sexual deviance or mental illness.

208. Id. at 15, 18.
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The fifth factor, whether the person has any stranger victims, is not di-
rectly related to sexual deviance or mental illness. It may be correlated with
recidivism but it is not a sign of mental illness.

Similarly, unless homosexuality is considered an indication of sexual devi-
ance (the DSM-IV does not classify it as such), then factor six, whether there
were any male victims, is also unrelated to sexual deviance or mental illness.

The last two factors—whether the perpetrator is young and whether he
has lived with a lover for at least two years—are also not directly related to
sexual deviance or mental illness.

3. Possible Solution: Using Unaccounted-for Dynamic Factors to
Adjust a Person's Static-99 Score ’

Some proponents of actuarial instruments like the Static-99 have suggested
using clinical factors to adjust a person’s score. Although Karl Hanson notes
the “poor track record of clinical prediction,” he states “some form of ad-
justed actuarial risk assessment can be expected to represent the highest stan-
dard of practice in the coming years.”™ The factors that he advocates using
are those that have been correlated with recidivism—such as sexual deviance
and antisocial lifestyle—but are not factors considered in the Static-99.”"°
The problem with this solution is that it undermines what is supposed
to be the strength of the actuarial instrument—its objectivity. There are no
current guidelines regarding which factors matter and how they should be
weighted, and so those determinations, albeit by experts, would be subjec-
tive. Furthermore, no research has been conducted that shows either the
accuracy or the validity of the adjusted approach.?'! As one researcher noted,
“adjusted actuarial assessments rely on (i) methods that are trivially correlated
with recidivism (clinical judgment) (ii) to identify factors that bear a small
correlation with recidivism, (jii) in order to adjust actuarial estimates that
are moderately correlated with recidivism. This procedure obviously creates
ample opportunities for error. Adjusted actuarial assessment can therefore be
defined as an un-standardized, inconsistently applied, ad hoc procedure.”"

209. Hanson, supra note 96, at 50, 67.

210. Id. at 66.

211. Shoba Sreenivasas, Linda E. Weinberger & Thomas Garrick, Expert Testimony in
Sexually Violent Predator Commitments: Conceptualizing Legal Standards of “Mental
Disorder” and “Likely to Reoffend,” 31 J. Am. Acad. Psychiatry & L. 471-85, 480 (2003).

212. Terence W, Campbell, Sex Offenders and Actuarial Risk Assessments: Ethical
Considerations, 21 Behav. Sci. & L. 269-79, 275 (2003).
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D. Concluding Remarks on the Static-99

The Static-99 does not take mental illness into account when predicting
whether an individual is likely to reoffend, and this omission cannot be
fixed by using factors that a clinician thinks are relevant to adjust the score.
The structural inability of the Static-99 to account for mental illness is
constitutionally significant because without showing a causal link between
an individual’s mental illness and his risk of future offense, the Static-99
does not meet the criteria set forth in Foucha v. Louisiana®? or Kansas v.
Hendricks>* As a result, using the Static-99 to justify civil commitment
under the sexually violent predator laws violates an individual’s substantive
due process rights.

I1l. WILL A DIFFERENT INSTRUMENT KEEP THE
PROMISE OF THE NEW PENOLOGY?

Turning to another currently available actuarial instrument will not solve
the problems associated with the Static-99. As mentioned eatlier, the in-
struments most commonly used are the Rapid Risk Assessment for Sexual
Offense Recidivism (RRASOR),?” the Structured Anchored Clinical
Judgment (SAC]J),”¢ the Sex Offender Risk Appraisal Guide (SORAG),
and the Minnesota Sex Offender Screening Tool-Revised (MnSOST-R).2”
Although it is not yet ready to be used as anything other then a research
measurement,”* Hanson and Thornton have recently developed the Static-
2002.2” In addition, Hanson and Thornton have revised the Static-99
(Static-99R) to better take into account age in assessing risk.”® Each in-
strument will be addressed briefly regarding its accuracy and its ability to
measure mental illness. ’

213. Foucha v. Louisiana, supra note 183.

214. Kansas v. Hendricks, supra note 33.

215. Hanson, supra note 96.

216. Grubin, supra note 110; Janus, supra note 13.

217. Epperson et al., supra note 112.

218. Calvin M. Langton, Howard E. Barbaree, Kevin T. Hansen, Leigh Harkins &
Edward J. Peacock, Reliability and Validity of the Static-2002 among Adult Sexual Offenders
with Reference to Treatment Status, 34 Crim. Just. & Behav. 616, 638 (2007).

219. Hanson, supra note 168.

220. Leslie Helmus, Kelly M. Babchisin, R. Karl Hanson & David Thornton, Static-99R:
Revised Age Weights, Oct. 5, 2009.
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A. Inaccuracy

Both the RRASOR and the SAC]J are less accurate then the Static-99. The
ROC area of the RRASOR is 0.68, and the ROC area is of the SAC] is
0.67.”" This means that the ratio of false positives to true positives will be
even higher than it is with the Static-99, thus constituting even more of a
constitutional due process problem.

Although the SORAG was more accurate than the Static-99 (ROC
0.73)," it was still only moderately predictive, which will also lead to a
high ratio of false positives to true positives.

The MnSOST-R is widely used by behavioral scientists in civil com-
mitment procedures for sex offenders.”” This is because it offers six-year
predictions ranging from a o to an 88 percent chance that the person will
reoffend.? Although the developers of the MnSOST-R reported that it

225

had a high degree of accuracy,

226

these results were not replicated by peer-
reviewed studies.

Furthermore, when the MnSOST-R was evaluated from a cross-valida-

227

tional perspective,” results showed that the original risk predictions were

greatly inflated. Risk estimates using the MnSOST-R were compared with
those of the RRASOR and the Static-99, and the difference was startling:
on the same population, MnSOST-R predictions for future reoffense aver-
aged about 75 percent, as contrasted with the about 35 percent for other
instruments.” “These considerations suggest that predictions based on the
MnSOST-R may have unnecessarily placed the freedom of many individu-
als in jeopardy.” '

221. Hanson & Thornton, supra note 113, at 8.

. 222. Sjostedt & Langstrom, supra note 122, at 25—40.

223. Richard Wollert, The Importance of Cross-Validation in Actuarial Test Construction:
Shrinkage in the Risk Estimates for the Minnesota Sex Offender Screening Tool-Revised,
2(1) J. Threat Assessment 89, 94 (2002).

224. 1d. at 94.

225. Epperson et al., supra note 112.

226. See Barbaree et al., supra note 143, at 490521, and Darci L. Bartosh, Tina Garby,
Deborah Lewis, 8 Steve Gray, Differences in the Predictive Validity of Actuarial Risk
Assessments in Relation to Sex Offender Type, 47 Int’l J. Offender Therapy & Comp.
Criminology 42238 (2003).

227. Wollert, supra note 223, at 89, 96.

228. Id.

229. Id.
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Hanson and Thornton’s attempts at making the Static-2002 more accu-
rate than the Static-99 did not succeed. Although the Static-2002 was more
accurate at predicting violent recidivism, there was no marked improvement
in its ability to predict sexual recidivism.?® The Static-2002 did show less
variability across samples than the Static-99.' As mentioned previously, the
Static-2002 is still at the experimental stage and is not ready to be used in
SVP proceedings.”

As discussed earlier in this paper, the Static-99 does not adequately take
into account the relationship between an offender’s advancing age and his
lowered risk of recidivism. Helmus et al. recognized this problem, and in
2009, they created a revised version of the Static-99 (Static-99R).** The
Static-99R used a new age weighting that scored an offender between 1
point and 3 points based on his age.? This modification slightly increased
the predictive accuracy of the Static-99R; The ROC now ranges from 0.71
to 0.72.2

Thus all of the instruments have similar deficiencies with regards to
accuracy. Not surprisingly, some commentators have questioned what
the motive is in using these actuarial tables in civil commitment pro-
ceedings: “We must consider whether there may be a political bias to
overestimate the degree of accurate prediction achieved in order to jus-
tify keeping some offenders imprisoned. In other words, are these ac-
tuarial scales being misused by some who have already made up their
minds to keep an offender incarcerated for crimes they have not yet
committed.”?¢

230. Calvin M. Langton, Howard E. Barbaree, Michael C. Seto, Edward J. Peacock,
Leigh Harkins & Kevin T. Hansen, Actuarial Assessment of Risk for Reoffense among Adule
Sex Offenders: Evaluating the Predictive Accuracy of the Static-2002 and Five Other
Instruments, 34 Crim. Just. & Behav. 37, 40 (2007).

231. Id. at 40.

232. Langton et al., supra note 218.

233. Helmus et al., supra note 220. .

234. Wollert et al. contend that the Static-99R does not adequately account for the re-
lationship between age and recidivism. As a result, it still overstates the risk of recidivism.
Instead, Wollert et al. argué that “age-stratified” experience tables are a better method for
taking age into account. Wollert et al., supra note 170.

235. Id. at 6.

236. Thomas Grisso (Moderator), Neil M. Malamuth, Howard Barbaree, Vernon
Quinsey & Raymond Knight Discussants, Comments by Dr. Malamuth, Risk Assessment:
Discussion of the Section, 989 Ann. N.Y. Acad. Sci. 236, 238 (2003).
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B. Relationship to Mental lliness

Like the Static-99, the RRASOR, the Static-2002, and the Static-99R con-
sider only static factors that have been associated with reoffending and do
not measure mental illness.”

The SACJ-Min and the SORAG, in contrast, look at static historical fac-
tors as well as factors like deviant sexual arousal and psychopathy.”® With
the SACJ-Min, if two or more of these additional factors are present, the
individual’s level of risk is increased. Thus an individual’s mental illness (at
least as defined by paraphilia) may play a role in assessing that person’s risk
of reoffending.” In assessing an individual’s risk, the SORAG takes into
account whether the person has ever met DSM-III criteria for personality
or schizophrenia, as well as a person’s score on the Hare psychopathy test
and whether they’ve have ever registered any deviant interest on phallomet-
ric testing.*® Although the SAC]J-Min and the SORAG consider aspects
of an individual’s mental health, they still do not pass the constitutional
hurdle set forth in Hendricks because an expert could not testify that the
risk of future dangerousness was caused by the individual’s mental illness
rather than other unrelated factors.

C. The APA Task Force’s Assessment of Sexually
Violent Predator Legislation

The American Psychiatric Association created a task force to evaluate the
sexually violent predator laws; in 2005 they published their findings. After
reviewing the laws as well as the science behind the notion of the sexually
violent predator, the task force concluded that sexually violent predator
laws are bad for the offender and psychiatry in general:

In the opinion of the Task Force, sexual predator commitment laws represent
a serious assault on the integrity of psychiatry, particularly with regard to

237. R, Karl Hanson & David Thornton, Improving Risk Assessment for Sex Offenders:
A Comparison of Three Actuarial Scales, 24 Law & Human Behav. 119, 120 (2000); Harris,
Phenix, et al., supra note 162. Hanson, supra note 168. As mentioned earlier, the Static-99
and the Static-99R take age into account, which is not a staric factor.

238. David Thornton, Ruth Mann, Steve Webster, Linda Blud, Rosie Travers, Caroline
Friendship & Matr Erikson, Distinguishing and Combining Risks for Sexual and Violent
Recidivism, 989 Ann. N.Y. Acad. Sci. 225-35, 225-26 (2003).

239. Hanson & Thornton, supra note 237, at 121.

240. Harris, Rice, et al., supra note 120, at 415.
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defining mental illness and the clinical conditions for compulsory treatment.
Moreover, by bending civil commitment to serve essentially nonmedical
purposes, sexual predator commitment statutes threaten to undermine the
legitimacy of the medical model of commitment. In the opinion of the Task
Force, psychiatry must vigorously oppose these statutes in order to preserve
the moral authority of the profession and to ensure continuing societal con-
fidence in the medical model of civil commirment.*!

CONCLUSION

Stories about dangerous sex offenders pervade the media and the public

consciousness. These stories lead many to believe that sex offenders are

monsters incapable of controlling themselves who will continue to prey

on innocent women and children unless they are locked away forever. The

reality, however, is quite different. The U.S. Department of Justice statistics

show that recidivism rates in the United States are low, which means that

many sex offenders can and do control themselves. Even those commit-

ted as predators are not, according to then-clinical director of Minnesota’s

sexual predator program, “a totally different breed of human being. . . . The

difference is a little more [criminal] history for those committed, or a little

more violence.”?? Indeed, as the discussion above shows, those committed

as sexually violent predators may not be that different after all. No state

requires that a person facing commitment as a sexually violent predator

have more than one qualifying conviction, and that conviction may not

even need to be sexual or violent.

Yet high-profile offenders like Earl Shriner in Washington convince

people that sex offenders are different. Citizens understandably demand

protection from such horrific though rare acts of brutality, and legislatures

have responded by including far too many in what would be appropriate

punishment for the Earl Shriners of the world. Since it is unconstitutional

to punish someone twice for the same crime, the SVP laws are premised

on the grounds that they are civil. The state is locking up individuals who

have a diagnosed mental abnormality that causes them to have difficulty

controlling themselves such that they pose the risk of committing future

sexually violent crimes. To prove that a person is dangerous, the state uses

instruments like the Static-99.

241. Id. at 173.
242. Janus, supra note 13, at 41
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Just as the SVP laws hide the real intentions of the legislators, so do
the actuarial instruments mask the state’s inability to predict future risk
accurately. Although instruments like the Static-99 may appear to be
scientifically accurate, they make many mistakes. As the above analysis
shows, for every 1000 people evaluated, the instrument would recom-
mend the release of between 10 and 102 who would reoffend, and it
would recommend the commitment of between 188 and 280 who would
not. Both outcomes pose a serious problem to the state’s legitimacy. If
the state releases people who end up reoffending, citizens will become
angry and disillusioned because they were not-adequately protected. If
the state commits people who would not reoffend, it sacrifices core values
of liberty and dignity.

Some might respond that although these mistakes are regrettable, they
do not constitute a fatal flaw. After all, we make predictions every day in
the criminal justice system, and we do so knowing that we will often get
it wrong. Although it is true that predictions are commonly used, they are
qualitatively different in the SVP arena. In pretrial hearings, for instance,
the application for bail is influenced by predictions of future danger; how-
ever, the cost of a mistake is limited because of the defendant’s constitu-
tional right to a speedy trial. In an SVP hearing, by contrast, the cost of
a mistaken prediction is significantly greater because the person can be
locked away forever.

In sentencing and parole hearings, a prediction of future danger influ-
ences what punishment a person will receive from among a set of alterna-
tives that is directly related to what the person was convicted of doing.
Thus in an important sense, the person deserves the punishment that he
receives. In contrast, predictions of future danger are used in SVP hearings
to decide whether or not a person should continue to be detained affer
he has completed his criminal sentence. Since the Constitution states that
he cannot be punished twice, the only grounds for committing him is
that he is mentally ill and dangerous. Since the whole architecture of SVP
commitments rests on whether a person is dangerous, it is critical that we
be able to predict dangerousness accurately.

In addition, the instrument’s inability to link mental illness to dan-
ger undermines the constitutional protections promised by the Supreme
Court in Hendricks and Crane. In Hendricks, the Court sought to distin-
guish the sexually violent predator laws from preventative detention laws
by requiring that an individual have a currently diagnosed mental disorder
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that causes him to have difficulty controlling himself.** A finding of future
dangerousness on its own would have been insufficient to meet this consti-
tutional requirement.?* Later in Crane, the Court sought to define mental

-disorder in such a way that it would “distinguish the dangerous sexual of-
fender whose serious mental illness, abnormality, or disorder subjects him
to civil commitment from the dangerous but typical recidivist convicted
in an ordinary case.” Yet as the prior analysis shows, the Static-99 does not
even purport to take into account an individual’s mental illness in assessing
his risk of recidivism, thus undermining the constitutional limitations set
forth in Hendricks and Crane.

But even if a more accurate instrument could be devised, it might still
pose problems from a constitutional perspective. Both the Fifth and the
Fourteenth Amendments of the Constitution protect against depriva-
tion of life, liberty, or property without due process of law. Yet in their
very construction, actuarial instruments like the Static-99 undermine
this protection. Rather than being provided with due process of law, a
prospective SVP is evaluated on the basis of historical characteristics that
predict recidivism in other populations. These characteristics don't in-
clude any rehabilitation that the individual has subsequently undergone,
any treatment he has completed, or any physical changes that might have
‘occurred such as aging, voluntary chemical castration, or even paralysis.

_ Thus, other than getting older, there is nothing the individual can do to
change his score on the Static-99.

Not only do the sexually violent predator laws undermine basic val-
ues and protections, but also they do so at an enormous monetary price.
Because they demand tremendous financial resources to operate, they
divert funds from addressing the lion’s share of sex crimes that are per-
petrated by family and friends. They also strip money away from parole,
probation,* and sex offender treatment programs that have been shown
to reduce recidivism by as much as 30 to 40 percent.” Given that state

243. Kansas v. Hendricks, supra note 33.

244. Id.

245. Arizona developed an intensive probation program for sex offenders deemed par-
ticularly dangerous. Research shows that it has been effective at lowering recidivism. See La
Fond, supra note 12, at 494-95. .

246. Id. at 11626. Levenson & D’Amora, supra note 35, reviewed the various studies
of the efficacy of sex offender treatment and found that “although the research is not
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budgets are limited, spending more money on confining SVPs means that -
resources are not available for other social programs like education and
health care. o

In a world of limited resources, states spend hundreds of millions of
dollars locking up individuals for crimes that they might commit instead
of spending money solving crimes that have already happened. This irony is
especially poignant with regard to the thousands of rape kits that languish
in police departments across the country. According to a 2009 Human
Rights Watch report, in Los Angeles alone, there are at least 12,669 un-
tested sexual assault kits.>? To test these kits, Los Angeles would need to
hire additional staff in their DNA laboratory at a cost of approximately $1.6
million per year.*® Although the Los Angeles Police Department has made
some progress in reducing the number of unanalyzed kits, the California
budget crisis has led to mandatory work furloughs that have slowed down
these efforts.” Consequently, thousands of rapists are walking the streets,
potentially stalking new victims.

It is time to rethink sexually violent predator legislation. The hundreds
of millions of dollars that we devote every year to confine a few thousand
people would be better spent on solving crimes that have actually happened
" and on preventing the sex crimes that are most common—those inflicted
by friends and intimates. ,

What is at stake goes beyond money and the lives of a few thousand
people. By confining people without due process, the SVP laws erode our
constitutional regard for liberty. They play on our deepest fears, and in
so doing tell us that it is acceptable to treat human beings as if they are
monsters. In the process, the SVP laws destroy two of the fundamental
underpinnings of democracy: equality and respect.

unequivocal, there is evidence to believe that treatment can be helpful for many sex offend-
ers.” Id. at 179. But see Harris, Rice, et al., supra note 120, at 421, who found that sex
offender treatment was nonsignificantly associated with increased recidivism.

247. Human Rights Watch, Testing Justice (Mar. 31, 2009).

248. Id.

249. LAPD Cuts Backlog of Untested DNS Cases in Half, Los Angeles Times, Oct. s,
2009, http://latimesblogs.latimes.com/lanow/2009/10/lapd-cuts-backlog-of-untested-dna-
cases-in-half- heml.
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Appendix A. U.S. Department of Justice data on recidivism of sex offenders
released in 1994 from 15 states (recidivism tracked over 3 full years)

Sexval = Child  Statutory Total sex Non-sex
Rapists assaulters molesters  rapists  offenders offenders

Number released 3,116 6,576 4,295 443 9,691 262,420
Number rearrested for 155 362 . 221 22 517 3,328
any new sex offense
Percentage rearrested 5.0% 5.5% 5.1% 5.0% 5.3% 1.3%
for any new sex offense
Number convicted for 100 243 160 16 339
any new sex offense
Percentage convicted for 3.2% 3.7% 3.5% 3.6% 3.5%
any new sex offense

Breakdown of rearrest for any sex crime per year after release from prison

First year - 2.0% 2.2% 2.2% 2.0% 2.1%
Second year 3.7% 4.1% 3.9% 3.2% 3.9%
Third year 5.0%  5.5% 5.1% 5.0% 5.3%

Percentage rearrested for  1.4% 2.5% 3.3% 2.5% 2.2% <0.5%
sex crime against child

Number rearrested for 1,432 2,731 1,693 221 4,163 179,391
any new crime '

Percentage rearrested  46.0% 415% 39.4% 499% 43.0% 68%
for any new crime

Appendix B. Predictive Implications of Using
Maximum Sensitivity or Specificity

In the previous discussion, I assumed equal sensitivity and specificity. Since
these affected the 2 X 2 matrices described above, I will now repeat these
calculations by assuming maximum sensitivity and specificity. I will not
change the 71 percent accuracy because it is not a conjectured number but
rather that reported by the developers of the Static-99.

1. Department of Justice Study: Sex Offenders

I will begin by increasing the sensitivity of the instrument—i.e., the instru-
ment’s accuracy in detecting those who will recidivate—to the maximum,
which is 100 percent. In a population of 1000 convicted sex offenders, the
U.S. Department of Justice data discussed in Chapter 3 estimates that §3
would recidivate and that 947 would not. Assuming a sensitivity of 100 per-
cent, the Static-99 would correctly estimate that 53 of the 53 would recidivate

250. DOJ, supra note 28, atr 18.
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Table 10. Predictive accuracy of Static-99 as applied to DOJ data on sex
offenders (accuracy = 71%; sensitivity = 100%; specificity = 69%)

True outcome if all offenders were released

Would recidivate Would not recidivate
Static-99 Would recidivate True positive False positive
predicts 53 290
Would not recividate False negative True negative
0 657

(true positive) and falsely predict that o would not (false negative). Because
the accuracy is set at 71 percent, the sum of the true positives and true nega-
tives is 710. Because the number of true positives is 53, the number of true
negatives is 657 (710 — 53). Thus the Static-99 would also correctly predict
that 657 of the 947 would not recidivate (true negative) and would falsely
predict that 290 would recidivate (false positive). This is a specificity of 69.38
or 69 percent (947 X 0.6938 = 657). '

Thus with a sensitivity of 100 percent, the Static-99 would recommend
releasing o people who would recidivate and would recommend commit-
ting 290 people who would not. This is a ratio of false positives to true
positives of 5.47 = 5.5 to 1. Thus for every person who would recidivate, the
Static-99 would recommend committing 5.5 who would not.

What happens if | increase the specificity of the instrument—i.e., its ac-
curacy in predicting those who will not recidivate? Because the accuracy of
the instrument is 71 percent, the number of true negatives plus the number
of false positives must equal 710. If we set the number of true positives at o,
the maximum number of true negatives is 710. Thus the highest specificity
possible is 74.97 or 75 percent (947 X 0.7497 = 710).

In a population of 1000 convicted sex offenders, the U.S. Department of
Justice data discussed in Chapter 3% estimates that 53 would recidivate and
that 947 would not. Assuming specificity of 75 percent, the Static-99 would
incorrectly estimate that o of the 53 would recidivate (true positive) and
that 53 would not (false negative). This is a sensitivity of o percent. It would
also correctly predict that 710 of the 947 would not recidivate (true nega-
tive) and would falsely predict that 237 would recidivate (false positive).

Thus, assuming the maximum specificity of 75 percent, the Static-99
would recommend releasing 53 people who would recidivate and would
recommend committing 237 people who would not.

251 Id.
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Table 11. Predictive accuracy of Static-99 as applied to DOJ data on sex
offenders (accuracy = 71%; specificity = 75%; sensitivity = 0%)

True outcome if all offenders were released

Would recidivate Would not recidivate
Static-99 Would recidivate True positive False positive
predicts 0 237
Would not recividate False negative True negative
53 710

2. Department of Justice Study: Child Molesters

Assuming a sensitivity of 100 percent, I will now look at the predictive
implications of using the Static-99 on the child molestation data. The U.S.
Department of Justice found that of all child molesters released from fif-
teen states, 3.3 percent recidivated against a child within three years. Thus
in a population of 1000 convicted child molesters, the DOJ data estimates
that 33 would recidivate and that 967 would not. Assuming sensitivity of
100 percent, the Static-99 would estimate chat 33 of the 33 would recidivate
(true positive) and falsely predict that o would not (false negative). It would
also correctly predict that 677 of the 967 would not recidivate (true nega-
tive) and would falsely predict that 290 of the 967 would recidivate (false
positive). This is a specificity of 70.01 or 70 percent.

Thus if it used for custodial commitment or continuation, with a sen-
sitivity of 100 percent, the Static-99 would recommend releasing o people
who would recidivate and would recommend committing 290 people to
a locked mental facility who would not. This is a ratio of false positives
to true positives of 8.79 to 1. Thus for every person the Static-99 correctly
predicts will recidivate against a child within three years, it incorrectly
recommends that 9 be committed to a locked mental hospital for an inde-
terminate amount of time.

Table 12. Predictive accuracy of Static-99 as applied to DOJ data on child
molesters (accuracy = 71%; sensitivity = 100%; specificity = 70%)

True outcome if all offenders were released

Would recidivate Would not recidivate
Static-99 Would recidivate True positive False positive
predicts 33 290
Would not recividate False negative True negative

0 677
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Table 13. Predictive accuracy of Static-99 as applied to DOJ data on child
molesters (accuracy = 71%; specificity = 73%; sensitivity = 0%)

True outcome if all offenders were released

Would recidivate Would not recidivate
Static-99 Would recidivate True positive False positive
predicts 0 257
Would not recividate False negative True negative
33 710

What happens if I increase the specificity of the instrument—i.e., the
instrument’s accuracy in predicting those who will not recidivate? Because
the accuracy of the instrument is 71 percent, the number of true negatives
plus the number of false positives must equal 710. If we set the number of
true positives at 0, the maximum number of true negatives is 710. Assuming
a recidivism rate of 3.3 percent, we know that the number of false positives
plus the number of true negatives equals 967. Because 710 is 73.4 percent of
967, we know that the highest specificity possible is 73.4 or 73 percent.

In a population of 1000 convicted child molesters, the DOJ data dis-
cussed in Chapter 3 estimates that 33 would recidivate against a child and
that 967 would not. Assuming an accuracy of 71 percent and a specificity of
73 percent, the Static-99 would falsely predict that 33 would not recidivate
who would (false negative). This is a sensitivity of o percent. It would also
correctly predict that 710 of the 967 would not recidivate (true negative) and
would falsely predict that 257 would recidivate (false positive). Thus it would
recommend releasing 33 people who would recidivate and would recommend
committing 257 people who would not.

3. Extrapolated DOJ Recidivism Data: Sex Offenders

In evaluating the predictive accuracy of the Static-99 on the extrapolated
recidivism data, I will begin by increasing the sensitivity of the instrument—
i.e., the instrument’s accuracy in detecting those who will recidivate—to
the maximum, which is 100 percent. In a population of 1000 convicted sex
offenders, the extrapolated DOJ data estimates that 110 would recidivate
and that 890 would not. Assuming sensitivity of 100 percent, the Static-99
would correctly estimate that 110 of the 110 would recidivate (true positive)
and falsely predict that o would not (false negative). Because the accuracy

252. Id.
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Table 14. Predictive accuracy of Static-99 as applied to extrapolated DOJ
data on sex offenders (accuracy = 71%; sensitivity = 100%; specificity = 67%)

True outcome if all offenders were released

Would recidivate Would not recidivate
Static-99 Would recidivate True positive False positive
predicts 110 290
Would not recividate False negative True negative
0 600

is set at 71 percent, the sum of the true positives and true negatives is 710.
Because the number of true positives is 110, the number of true negatives
is 600 (710 — 110). Thus the Static-99 would also correctly predict that 600
of the 890 would not recidivate (true negative) and would falsely predict
that 290 would recidivate (false positive). This is a specificity of 67.41 or 67
percent. Thus it would recommend releasing o people who would recidi-
vate and would recommend committing 290 people who would not. This
is a ratio of false positives to true positives of 290 to 110 or 2.6 to 1. Thus for
every 1 sex offender who the Static-99 correctly predicts would recidivate
within his lifetime, it commits 3 who would not.

What happens if I increase the specificity of the instrument—i.e., the
instrument’s accuracy in predicting those who will not recidivate? Because
the accuracy of the instrument is 71 percent, the number of true negatives
plus the number of false positives must equal 710. If we set the number of
true positives at o, the maximum number of true negatives is 710. Thus the
highest specificity possible is 74.97 or 75 percent (947 X 0.749 = 710).

In a population of 1000 convicted sex offenders, the extrapolated DOJ
data estimates that 110 would recidivate and that 890 would not. Assuming
specificity of 75 percent and sensitivity of o percent, the Static-99 would
correctly estimate o of the 110 who would recidivate (true positive) and
would falsely predict that 110 would not (false negative). This is a sensitivity
of o percent. It would also correctly predict that 710 of the 890 would not

Table 15. Predictive accuracy of Static-99 as applied to DOJ data on sex
offenders (accuracy = 71%; specificity = 75%; sensitivity = 0%)

True outcome if all offenders were released

Would recidivate Would not recidivate
Static-99 Would recidivate True positive False positive
predicts 0 180
Would not recividate False negative True negative

110 710
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Table 16. Predictive accuracy of Static-99 as applied to DOJ data on child
molesters (accuracy = 71%; sensitivity = 100%; specificity = 68%)

True outcome if all offenders were released

Would recidivate Would not recidivate
Static-99 Would recidivate True positive False positive
predicts 90 290
Would not recividate False negative True negative
0] 620

recidivate (true negative) and would falsely predict that 170 would recidivate
(false positive). Thus it would recommend releasing 110 people who would
recidivate and would recommend committing 180 people who would not.

4. Extrapolated DOJ Recidivism Data: Child Molesters

I will begin by increasing the sensitivity of the instrument—i.e., the instru-
ment’s accuracy in detecting those who will recidivate—to the maximum,
which is 100 percent. In a population of 1000 convicted child molesters, the
extrapolated DOJ data estimates that 90 would recidivate against a child and
that 910 would not. Assuming a sensitivity of 100 percent, the Static-99 would
correctly estimate that 90 of the 9o would recidivate (true positive) and falsely
predict that o would not (false negative). Because the accuracy is set at 71
percent, the sum of the truée positives and true negatives is 710. Because the
number of true positives is 90, the number of true negatives is 620 (710 — 90).
Thus the Static-99 would also correctly predict that 620 of the 910 would not
recidivate (true negative) and would falsely predict that 290 would recidivate
(false positive). This is a specificity of 68.13 or 68 percent. Thus it would rec-
ommend releasing o people who would recidivate and would recommend
committing 290 people who would not. This is a ratio of false positives to true
positives of 290 to 90 or 3.2 to 1. Thus for every child molester the Static-99
correctly predicts would recidivate, it incorrectly predicts 3 who would not.

Table 17. Predictive accuracy of Static-99 as applied to DOJ data on child
molesters (accuracy = 71%; specificity = 78%; sensitivity = 0%)

True outcome if all offenders were released

Would recidivate Would not recidivate
Static-99 Would recidivate True positive False positive
predicts 0 200
Would not recividate False negative True negative

90 710
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Table 18. Predictive accuracy of Static-99 as applied to Millbrook data on
child molesters (accuracy = 71%; sensitivity = 100%, specificity = 55%)

True outcome if all offenders were released

Would recidivate Would not recidivate
Static-99 Would recidivate True positive False positive
predicts 351 290
Would not recividate False negative . True negative
0 359

What happens if I increase the specificity of the instrument—i.e., the
instrument’s accuracy in predicting those who would not recidivate? Because
the accuracy of the instrument is 71 percent, the number of true negatives
plus the number of false positives must equal 710. If we set the number of
true positives at 0, the maximum number of true negatives is 710. Thus the
highest specificity possible is 78.02 or 78 percent (910 X 0.78 = 710).

In a population of 1000 convicted child molesters, the extrapolated DOJ
data estimates that 9o would recidivate against a child and that 910 would
not. Assuming a specificity of 78 percent and a sensitivity of o percent, the
Static-99 would correctly estimate o of the 9o who would recidivate (true
positive) and would falsely predict that 9o would not (false negative). This
is a sensitivity of o percent. It would also correctly predict that 710 of the
890 would not recidivate (true negative) and would falsely predict that
200 would recidivate (false positive). Thus it would recommend releasing

- 90 people who would recidivate and would recommend committing 200
people who would not.

5. Exploring the Dimensions of Predictive Accuracy with a Significantly
Higher Recidivism Rate—The Millbrook Study

Of a population of 1000 convicted sex offenders, the Millbrook study would
suggest that 351 would recidivate and 649 would not. Once again assuming
maximum sensitivity of 100 percent, the Static-99 would correctly estimate
that 351 of the 351 would recidivate (true positive) and that o would not (false
negative). It would also correctly predict that 359 of the 649 would not recidi-
vate (true negative) and would falsely predict that 290 would recidivate (false -
positive). Thus it would recommend releasing o people who would recidivate
and would recommend committing 290 people who would not. The ratio
of false positives to true positives is 351 to 290 or 1 to 0.826. Thus for every 1
person the Static-99 correctly predicts would recidivate, 0.826 would not.
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Appendix C. Extrapolating DOJ Recidivism Data into the Future

Assuming that the downward trend seen in the DOJ data continues at the
same rate, it is possible to estimate recidivism rates into the future.

1. Extrapolated Recidivism Rates for Sex Offenders -

The first step required estimating the drop in sex offender recidivism per
year. To do this, I calculated the percentage drop in sex offenders who were
rearrested for a new sex crime between year 1 and year 2, yielding 15 Percent
(205 — 174 = 31; 31 / 205 = 0.1512 = 15 percent). I then calculated the drop
between year 2 and year 3, yielding 24 percent (174 — 133 = 41, 41/ 174 =
0.2356 = 24 percent). I acknowledge that this is not a perfect method; by
all accounts three years’ worth of data is inadequate to predict ten, fifteen,
and twenty years into the future with any accuracy. Yet because the DOJ
provided only three years of data, I had no other choice.

To calculate the predicted drop between year 3 and year 4 and further
through year 20, I averaged the decreases between year 1 and year 2 and
between year 2 and year 3. This yielded 19 percent (0.1512 + 0.2356 = 0.3868;
0.3868 / 2 = 0.1934 = 19 percent). It should be noted that 19 percent s a con-
servative estimate because the data shows that the recidivism rate was in fact
decreasing over time. These calculations also show that Hanson’s finding, that

* sex offender recidivism dropped by so percent over five years, is not borne
out by the DOJ data. Sex offender recidivism dropped by 39 percent in three
years; if that trend continued, it would drop by half in less than four years.

I then used 19 percent to calculate the number of sex offenders recidivat-
ing through year 20. Specifically, | calculated the total who recidivated in
year 3 (133) and multiplied it by 0.19 to get the difference in the number I
expected would be rearrested for a new sex crime in year 4 (25.27). I then
subtracted that number from year 3 to get the estimated number who would
be rearrested for a new sex crime in year 4 and rounded it up (133 — 25.27 =
107.73=108). I then repeated this process for each of the subsequent years
by starting with the estimated number (not rounded up) who would recidi-
vate for year X, multiplying that number by 0.19, and then subtracting that
number from year X to get the number I expected would be rearrested for
a new sex crime in year X+1. Table 19 shows the results.

This analysis shows that after year 15, recidivism remained almost un-
changed. The numbers drop so much that even extrapolating 100 years into
the future, recidivism is not expected to exceed 11 percent. Thus this table
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Table 19. Extrapolated sex offender recidivism rates based on DOJ data
extrapolated for years 4-20 after release from prison (recidivism is defined
as rearrest for a new sex crime)

Total predicted to

Percent of total sex

Numerical drop
between year and

Percentage
drop between
year and

Year recidivate offenders preceding year previous year
1 205 (actual data) 0.02115=2.11% n/a n/a
2 174 (actual data) 0.0179 = 1.79% 31 15%
3 133 (actual data) 0.0137 = 1.37% 41 24%
4 107.73 =108 2527 =25 19%
5 87.2613 = 87 20.4687 = 20 19%

Total predicted to 706.9913/9691 =
recidivate within 0.0730 = 7%
5 years =
706.9913 =
707
6 70.4204 =70 16.5796 = 17 19%
7 57.0405 =57 13.3799 =13 19%
8 46.2028 = 46 10.8377 = 11 19%
9 37.4243 = 37 8.7785 =9 19%
10 30.3137 =30 71106 =7 19%
Total predicted to 948.3928/9691 =
recidivate within - 0.0979 = 10%
10 years =
948.3928 =
948

11 245541 =25 5.7596 = 6 19%

12 19.8888 = 20 4.6653=5 19%

13 16.1099 = 16 3.7789 =4 19%

14 13.0490=13 3.0609=3 19%

15 10.5697172 = 11 2.4793 =2 19%

Total predicted to  1032.5644/9691 =
recidivate within 0.1065=11%
15 years =
1032.5644 =
1033

16 85615=9 2.0082=2 19%

17 6.9348 =7 1.6267 =2 19%

18 5.6172=6 1.3176 =1 19%

19 45499 =5 1.0673 =1 19%

20 3.6854 =4 0.8645 =1 19%

Total predicted to
recidivate within
20 years =
10619132 =
1062

1061.9132/9691 =

11%
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should be seen as predicting the percentage of those released sex offenders
who would be arrested for a new sex crime within their lifetime.

2. Extrapolated Recidivism Rates for Child Molesters

I will.now repeat the above process to predict recidivism rates for child
molesters twenty years after release from prison. Just as with sex offend-
ers, the first step required coming up with an estimated decrease per year.
To do this, I calculated the percentage drop in child molesters who were
rearrested for a new sex crime against a child between year 1 and year 2,
yielding 23 percent (94 — 72 = 22; 22 / 94 = 0.2340 = 23 percent). I then
calculated the drop between year 2 and year 3, yielding 26 percent (72 — 53 =
19; 19 / 72 = 0.2639 = 26 percent). Again, I acknowledge that this is not a
perfect method, and it assumes that recidivism will continue in a similar
downward trend, which we have no way of really knowing.

To calculate the predicted drop between year 3 and year 4 and further
through year 20, I averaged the decreases between year 1 and year 2 and
between year 2 and year 3, yielding 25 percent (0.234 + 0.2639 = 0.4974;
0.4974 | 2 = 0.2490 = 25 percent). It should be noted once again that 25
percent is a conservative estimate because the data we have shows that the
arrest rate was dropping faster. These calculations also show that Hanson’s
finding, that sex offender recidivism dropped by 50 percent over five years,
is not borne out by the DOJ data. Child offender recidivism dropped by
49 percent in only the first three years.

I then used 25 percent to calculate the number of child molesters I
expected to recidivate through year 20. Specifically, I multiplied the total
number who recidivated in year 3 (53) by 0.25 to get the difference in the
number I expected would recidivate in year 4 (13.25). I then subtracted that
number from year 3 to get the estimated number who would recidivate in
year 4 and rounded it up (53 — 13.25 = 39.75 = 40). I then repeated this pro-
cess for each of the subsequent years by starting with the estimated number
who would recidivate for year X, multiplying that number by o.25, then
subtracting that number from year X to get the number I expected would
recidivate in year X+1. Table 20 shows the results.

The above analysis shows that after year 15, recidivism remained almost
unchanged. The numbers drop so much that, even extrapolating 100 years
into the future, recidivism is not expected to exceed 9 percent. Thus this
table should be seen as predicting the percentage of those released child
molesters who would be arrested for a new sex crime within their lifetime.
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Table 20. Extrapolated child molester recidivism rates based on DOJ data
extrapolated for years 4-20 after release from prison (recidivism is defined

as rearrest for a new sex crime against a child)

Total predicted to

Percent of total

Numerical drop
between year and

Percentage
drop between
year and

Year recidivate child molesters preceding year previous year
1 94 (actual data) 0.0219 = 2.2% n/a nfa
2 72 (actual data) 0.0168 = 1.7% 22 23%
3 53 (actual data) 0.0123 =1.2% 19 26%
4 '39.75 = 40 13.25=13 25%
5 29.8125 =30 9.9375=10 25%

Total predicted to 288.5625/4295
recidivate within =0.0672 = 7%
5 years after re-
lease =
2885625 =
. 289
6 22.3504 = 22 74531 =7 25%
7 16.7695 5.5898 = 6 25%
8 12.5771 =13 41924 =4 25%
9 9.4329=9 3.1443=3 25%
10 7.0746 = 7 2.3582 =2 25%
Total predicted to 356.7760/4295 =
recidivate within 0.0831 =8%
10 years after
release =
356.7760 = 357 )

11 5.3060=5 1.7687 = 2 25%

12 3.9795 =4 1.3265 =1 25%

13 29846 =3 0.9949 =1 25%

14 2.2385 =2 0.7461 = 1 25%

15 1.6788 =2 0.5596 = 1 25%

Total predicted to 372.9635/4285 =
recidivate within 0.0868 = 9%
15 years after
release =
372.9635 =373

16 1.2591 =1 0.4197 =>1 25%

17 0.9444 =1 0.3148 =>1 25%

18 0.7083 =1 0.2361 =>1 25%

19 0.5312 =1 0.1771 =>1 25%

20 0.3984 =<1 0.1328 =>1 25%

Total predicted to 0.0877 = 9%

reoffend at year
20 =376.8048
=377




