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by adding expertise.08 Accordingly, a representative "must act independ-
ently in his constituents' interest and yet not normally conflict with their
wishes., 309 Constituent opinion assumes greater importance for issues re-
quiring little knowledge.a 

s

The interpretive community account grounds theoretical accounts of
representative democracy in the "ways and attitudes of varied people" that
comprise our "working Constitution." 311  Governance involves a chain of
authority. Sovereignty resides in the public community, the persons ulti-
mately affected by governmental decisions. The public community entrusts
decisions to the political community.312 Responding to the national mood
as expressed in the media and public opinion polls, the political community
makes trade-offs among competing goods and delegates the remaining is-
sues to the policy community to "work out" over time.31 3 Representing the
public, 314 the policy community selects among a relatively narrow range of
options, relying on expertise to determine the public good.

Accordingly, representative democracy directs judges to adopt the per-
spective of the community responsible for the issue. As Felix Frankfurter
observed, "If a statute is written for ordinary folk, it would be arbitrary not

307 Madison claimed that a representative government would "refine and enlarge the public views

by passing them through the medium of a chosen body of citizens, whose wisdom may best discern the
true interest of their country and whose patriotism and love ofjustice will be least likely to sacrifice it to
temporary or partial considerations." THE FEDERALIST No. 10, at 126 (James Madison) (Isaac Kram-
nick ed., 1987).

308 See THE FEDERALIST No. 53, at 328 (James Madison) (Isaac Kramnick ed., 1987) ("No man can
be a competent legislator who does not add to an upright intention and sound judgment a certain degree
of knowledge of the subject on which he is to legislate.").

309 HANNA FENICHEL PITKIN, THE CONCEPT OF REPRESENTATION 165 (1967).
310

The more a theorist sees political issues as questions of knowledge, to which it is possible to
find correct, objectively valid answers, the more inclined he will be to regard the representative as
an expert and to find the opinion of the constituency irrelevant. Ifpolitical issues are like scientific
or even mathematical problems, it is foolish to try to solve them by counting noses in the constitu-
ency. On the other hand, the more a theorist takes political issues to be arbitrary and irrational
choices, matters of whim or taste, the less it makes sense for a representative to barge ahead on his
own, ignoring the tastes of those for whom he is supposed to be acting. If political choices are like
the choice between, say, two kinds of food, the representative can only please either his own taste
or theirs, and the latter seems the only justifiable choice.

Id. at 211.
311 Llewellyn, supra note 76, at 26.
312 See STEVEN J. BURTON, AN INTRODUCTION TO LAW AND LEGAL REASONING 210 (1985) ("The

people must delegate responsibility for operating and monitoring the legitimacy of the legal system in its
details to a smaller community of persons.").

313 See Breyer, supra note 67, at 859 ("(The legislative] process requires each legislator to rely upon

staff, in the first instance to separate the matters that are significant from those that are not; it requires
each legislator to make decisions about, and to resolve with other legislators, each significant matter;
and it requires each legislator further to rely upon drafters and negotiators to carry out the legislator's
decisions.").

314 See PITKIN, supra note 309, at 116 (recognizing that in a democracy all officials might be
deemed "representatives" because all agencies of the government are servants of the sovereign people).



The Missing Element in Statutory Interpretation

to assume that Congress intended its words to be read with the minds of or-
dinary men. If they are addressed to specialists, they must be read with the
minds of specialists." 315 This means that public issues should be decided by
reference to the views of the public community, that political issues should
be decided by reference to the views of the political community, and that
policy issues should be decided by reference to the views of the policy
community.3

6

Though derived from representative democracy, this approach also fur-
thers317 another" 8 widely held norm for statutory interpretation-the rule of
law,319 which protects against anarchy, allows people to plan their affairs,
and limits official arbitrariness. 320 As Professor Fallon observed, the rule of
law consists of multiple strands:32' originalism, which connects judicial
opinions to democratically accountable legislatures; 3 2 formalism, which
provides private actors with clear prescriptions to guide behavior;32 and le-
gal process, which roots law in a current normative consensus.32 4  Justice

315 Felix Frankfurter, Some Reflections on the Reading of Statutes, 47 COLUM. L REv. 527, 536

(1947). The entire statement reads:

Statutes are not archeological documents to be studied in a library. They are written to
guide the actions of men. As Mr. Justice Holmes remarked upon some Indian legislation "The
word was addressed to the Indian mind." If a statute is written for ordinary folk, it would be arbi-
trary not to assume that Congress intended its words to be read with the minds of ordinary men. If
they are addressed to specialists, they must be read with the minds of specialists. (citation omitted).
316 See ROBERTO MANGABEIRA UNGER, WHAT SHOULD LEGAL ANALYSIS BECOME? 114 (1996):

What matters is for the judge to form a view of [purpose] that is continuous with the real
world of discourse and conflict from which that fragment of law came. Moreover, the view should
recognize the contestable and factional quality of each of the interests, concerns, and assumptions
to which it appeals They count not because they are the best and wisest but because they won, and
were settled, earlier down the road of lawmaking. Deference to literal meanings and shared expzc-
tations is simply the limiting case of a more general commitment to respect the capacity of parties
and movements to win in politics, and to encode and enshrine their victories in law.
317 See Richard H. Fallon, Jr., "'The Rule of Law" as a Concept in Constitutional Discourse, 97

COLUM. L. REV. 1, 37 n.187 (1997) ("Although democratically accountable lawmaking is not strictly
necessary for the Rule of Law, it is reasonable to anticipate that the elements of the Rule of Law... are
likely to be most fully realized when applicable rules and principles enjoy the support of democratic ma-
jorities or have been adopted through democratic processes.").

318 See Gebbia-Pinetti, supra note 304, at 236, 266, 315 (describing legal system values as a second

foundation for statutory interpretation).
319 Lon Fuller defined "law" by reference to eight criteria: generality, publicity, prospectivity, clar-

ity, noncontradictoriness, capability of being followed, stability, and congruence between norms stated
and norms as applied. See LON L. FULLER, THE MORALITY OF LAW 33-39 (rev. ed. 1964).

320 See Fallon, supra note 317, at 8.
321 Id. at 6 ("The Rule of Law is best conceived as comprising multiple strands.... It is a mistake

to think of particular criteria as necessary in all contexts for the Rule of Law. Rather, we should recog-
nize that the strands of the Rule of Law are complexly interwoven, and we should begin to consider
which values or criteria are presumptively primary under which conditions.") (italics omitted).

322 See, e-g., RAOUL BERGER, FEDERALISM: THE FOUNDERS' DESIGN 19-20 (1987).
323 See, e.g., Antonin Scalia, The Rule of Law as a Law of Rules, 56 U. CIn. L RE V. 1175, 1183

(1989).
324 See, eg., HART& SACKS, supra note 17, at 3-6.
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Frankfurter's observation furthers all three strands. It connects judicial
opinions to legislatures by identifying the issues of greatest concern to leg-
islators. It provides private actors with clear prescriptions by identifying
the audience requiring guidance.325 It roots law in consensus by identifying
the communities in which consensus should be sought.326

Justice Frankfurter's approach may conflict with some absolutist con-
ceptions of the rule of law. Some originalists may limit the policy commu-
nity's authority to work out details over time, and some formalists may
limit the use of specialized language. If, however, Professor Fallon is cor-
rect, and each strand, standing alone, is an incomplete account of the rule of
law,327 then the interpretive community account furthers that value.

Justice Frankfurter's precept provides a means for assessing rules of in-
terpretation. In a world in which most issues fall below the political radar
screen, rules adopting the policy perspective are useful guidelines, applica-
ble to most issues. Rules adopting other perspectives apply to fewer issues.
Rules adopting the political perspective for policy issues are misleading.

A. Useful Guidelines: Rules Adopting the Policy Perspective

Rules adopting the policy perspective are useful guidelines because most
issues facing judges are delegated to the policy community. Purposive inter-
pretation, therefore, is usually the appropriate theory of interpretation. Its as-
sumption of "reasonable persons pursuing reasonable ends reasonably"
captures the congressional expectation that the policy community will work
out details consistent with the political deal. This expectation gives courts
wide leeway to modify the original enactment for unforeseen circumstances.

The expectation that courts would work out the details authorizes the
Court's decision to rewrite the statute in Bock Laundry. It is clear that the po-
litical community did not intend to distinguish between plaintiffs and defen-
dants in civil suits. Furthermore, it is likely that Congress left the issue of
how to rewrite the statute to the policy community. The congressional focus
on criminal cases seems more the product of accident than of political com-
promise. Thus, in rewriting the statute, the Court should have adopted Justice

325 Thus, formalism does not necessarily require adopting plain meaning. See Stephen F. Ross, The

Limited Relevance of Plain Meaning, 73 WASH. U. L.Q. 1057, 1059 (1995):

[T]he concept of the "rule-of-law" is . . . frequently employed to describe the proposition that
"citizens ought to be able to read the statute books and know their rights and duties." Today, of
course .... legal rules are not communicated to the ordinary citizen "by their verbal formulation in
the statute books."... Where non-criminal statutes do apply to the citizenry, they usually do so via
administrative regulations ... or concern special areas of law that no ordinary citizen would at-
tempt to comply with without legal advice. Lawyers, unlike ordinary speakers of English, arc
likely to be familiar with the usual means of communication in the sub-community-the statute's
background and legislative history. (footnotes omitted).

326 See JAMES M. LANDIS, THE ADMINISTRATIVE PROCESS 23-24 (1938) (arguing that professional

expertise provides a rule of law for administrative decision making).
327 Fallon, supra note 317, at 24-36. Justice Scalia, for example, subscribes to both originalism and

formalism, which sometimes conflict. See id. at 28, 30.
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Blackmun's policy perspective, which would have extended balancing to civil
as well as criminal cases. That approach was adopted in the later Supreme
Court revision of the rule328 in which Congress acquiesced.

The expectation that courts would work out the details undermines the
Court's opinion in Griffin.329 The silence on the issue of tolling damages af-
ter reemployment is telling evidence that the political deal reached no fur-
ther than doubling damages. 330  The failure of Congress to speak to the
issue indicates political acquiescence to judicial practice. To quote Arthur
Conan Doyle, "the fact that the dog did not bark can itself be significant.' 33'
Subsequent practice in the political community suggests that tolling was
consistent with the legislative deal.332

Purposive interpretation is not the only rule adopting the policy per-
spective. Various doctrines of interpretation 333 adopt this perspective as
well. One such doctrine is the traditional hierarchy of legislative history.
By pointing toward the policy community and away from public under-
standings, that hierarchy highlights the materials most likely relevant to
courts. Another such doctrine is the canon assigning specialized meaning
to technical terms,334 generally appropriate because it incorporates the vo-
cabulary of the policy community. A third such doctrine is the canon read-
ing statutes in pari materia335 (that is, along with others relating to the same
subject matter), which assumes the ongoing life typical of the policy com-
munity. Finally, the canons avoiding redundancies 336 and reading statutes

328 See FED. R EVID. 609(a)(1), 609(a)(2) (effective December 1, 1990).
329 Another factor cutting against the Court's opinion is that narrowing the political deal mitigates

flaws in the legislative process. See infra text accompanying note 355.
330 See ESKRIDGE, supra note 3, at 201 ("The history of the statute suggests that Congress did not

expect such draconian recoveries when it made relatively minor amendments to the statute in 1898, and
the statute's purpose was just as much to compensate seamen as to deter employers from wrongdoing.").

331 Griffin v. Oceanic Contractors, Inc., 458 U.S. 564, 589 (1982) (Stevens, J., dissenting) (quoting
A. CONAN DOYLE, Silver Blaze, in THE COMPLErE SHERLOCK HOLtES 383 (1938)).

332 See ESKRIDGE, supra note 3, at 201 ('[E]quitable tolling of the double wages period ... was
widely accepted within the relevant interpretive communities (shipowners, insurers, labor organizations)
during this century.").

333 See ESKRIDGE & FRICKEY, supra note 7, at 633 (distinguishing between theories and doctrines
of interpretation).

334 See Llewellyn, supra note 4, at 404 ("Words are to be taken in their ordinary meaning unless
they are technical terms or words of art," but "[p]opular words may bear a technical meaning and tech-
nical words may have a popular signification.").

335 Id. at 402 ('Statutes in pai materia must be construed together."). This principle also applies to
borrowed statutes, see Zerbe v. State, 578 P.2d 597 (Ala. 1978), and subsequent statutes, see 3
SUTHERLAND STAT. CONST. § 49.11 (Norman J. Singer ed., 5th ed. 2000).

336 See Llewellyn, supra note 4, at 404 ("Every word and clause must be given effect.").
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ejusdem generis (that is, an enumeration limits general words) 337 are useful
because they assume a rational actor speaking with a single voice.338

B. Limited Principles

1. Rules Adopting the Political Perspective. Rules adopting the po-
litical perspective are limited principles, applying to unusual situations in
which the political community opined on the issue. In such cases, Congress
expects a particular result, not necessarily a reasonable one. Accordingly,
in these situations, purposive interpretation should give way to theories
aimed at discerning a particular result. Imaginative reconstruction of the
"deal" does so by replaying the circumstances of enactment, and plain
meaning does so by encouraging the political community to state its views
clearly. 339 Both theories narrow judicial latitude.

The expectation of particular results supports Judge Norris's detailed ex-
ploration of the legislative record in Montana Wilderness. At the same time,
this expectation undermines Justice Blackmun's opinion in Weber. Regard-
ing the issue of affirmative action as a practical problem of administration
and relying on agency interpretation and judicial precedent, Justice Blackmun
treated the question as one for the policy community. While such treatment
appeals to lawyers,340 it does not accord with the living Constitution. In
America, affirmative action is no mere policy matter left to specialists.

Similarly, generally useful doctrines of interpretation become less so
for issues from the political community. The hierarchy of legislative his-
tory, for example, weakens for issues outside the policy community and
thus should be regarded as describing only likely relevance, not weight. A
floor statement can rebut a committee report if the issue fell within the po-
litical community.34 1 The statement itself, along with subject matter and
other markers, would indicate such involvement.

Likewise, some canons of construction do not apply to political issues.
For such issues, the canon giving words a technical meaning should give
way to the one assigning words ordinary meaning.342 Take, for example,

337 See id. at 405 (stating that general terms "may be limited by specific terms with which they arc
associated" and "[wihere general words follow an enumeration they are to be held as applying only to
persons and things of the same general kind or class specifically mentioned (ejusdem generis).").

338 See Geoffrey P. Miller, Pragmatics and the Maxims ofInterpretation, 1990 Wis. L. REV. 1179,
1200 (defending ejusdem generis because it "reflects the speaker's intention").

339 See supra text accompanying notes 164-66.
340 See Eskridge, supra note 19; Frickey, supra note 9, at 245, 259; see also RONALD DWORKIN,

How to Read the Civil Rights Act, in A MATrER OF PRINCIPLE 316, 327 (1985) (arguing that Brennan's
result reflects "the best political justification for the statute").

341 See John F. Manning, Textualism as a Nondelegation Doctrine, 97 COLUM. L. REv. 673, 721
(1997) (criticizing the hierarchy of legislative history for giving committee reports more weight than
member statements).

342 See Llewellyn, supra note 4, at 404 (describing canons conferring ordinary meaning on statutory
language).

680
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Nix v. Hedden.343 In deciding whether a tomato was a fruit or a vegetable
for tariff purposes, the Court in that case rejected the botanical definition of
fruit as the pulp associated with a seed, and instead looked to common par-
lance which regards fruit as a sweet plant served as dessert.3" In the same
way, the canon reading statutes in pari materia becomes less persuasive for
political issues.345 The political community's volatility reduces the chance
that its views would carry over from statute to statute.41

Finally, the canons avoiding redundancies and reading terms ejusdem
generis lose power for the political community. That community's distance
from statutory language makes it far more tolerant of redundancies. a47 For
instance, during enactment of the Civil Rights Act of 1964, Senator Dirksen
demanded 348 explicit statutory language stating that Title VII of the bill did
not mandate quotas for minorities,349 notwithstanding the fact that such lan-
guage was likely superfluous.35 0 Likewise, eiusdem generis loses credibil-
ity for issues from the political community. That community often lacks
an overall intention that relates general language to enumerations. Indeed,
the lack of such intention supports the canon expressio unius (that is, the
expression of one thing excludes the other).352 In bargaining between op-
posing interests, the expression of one thing usually excludes another.353

2. Rules Adopting the Public Perspective. Rules adopting the public
perspective are very limited principles, applying only in the rare situations
in which the political community fails to give voice to public understand-
ings. When the political machinery breaks down, democratic values permit

343 149 U.S. 304 (1893).
344 Id.
345 See Llewellyn, supra note 4, at 402 ("A statute is not in pari materla if its scope and aim are dis-

tinct or where a legislative design to depart from the general purpose or policy of previous enactments
may be apparent.").

346 See Posner, supra note 131, at 274 ("lf some statutes ... reflect the pressure of narrow interest
groups rather than any coherent view of the public interest, it is perilous for courts to use one statute to
illuminate the meaning of another. There is no assurance that the particular constellation of political
pressure that produced the first statute was also at play when the second was adopted:).

347 See Llewellyn, supra note 4, at 404 (explaining that language may be rejected as surplusage "(ijf
inadvertently inserted or if repugnant to the rest of the statute").

348 See Francis J. Vaas, Title Vfk. Legislative Hisiory, 7 B.C. INDus. & Co. L L REv. 431, 450 (1966).
349 See 42 U.S.C. § 2000e-2(j) (2000) (providing that nothing in the Civil Rights Act requires grant-

ing preferential treatment because of race).
350 Section 703G) was arguably unnecessary because Section 703(a) already prohibited discrimina-

tion on the basis of race. See ESKRIDGE & FI=cKEY, supra note 7, at 22 (describing many amendments
as "cosmetic").

351 See Llewellyn, supra note 4, at 405 ("General terms are to receive a general construction," and
"general words must operate on something:).

352 See id.
353 Cf Easterbrook, supra note 3, at 16 ("The more detailed the law, the more evidence of interest-

group compromise.").
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the judiciary to leapfrog the legislature, modifying or imposing legislative
mandates in the name of popular sovereignty.

The best-established rules adopting the public perspective are the can-
ons governing strict and liberal construction. These canons apply widely
but with limited impact, affecting statutes at the margin. The democratic
justification for these canons is that they mitigate systemic imperfections in
the legislative process. Strict construction cures over-responsiveness to or-
ganized groups, 355 and liberal construction increases the power of under-
represented interests.356

The difficulty, of course, is identifying the statutes deserving strict or
liberal construction. 357 Weber and Bob Jones are difficult3 58 in part because
people argue over whether civil rights statutes deserve strict or liberal con-
struction. Civil rights statutes might be viewed as conferring economic
benefits on an organized group at the expense of society at large.360 Justice
Scalia, in Johnson v. Transportation Agency, for example, used the diffuse in-
terests of white men to justify a narrow reading of Title VII. 36' Such a view,
however, runs counter to the history of race relations in America. Notwith-
standing their discrete status, racial minorities are not privileged, but margin-
alized. Furthermore, Americans do not regard racial equality simply as an

354 See UNGER, supra note 316, at 117-18 ("The ideal of popular self-government usually finds its
best judicial defense in the modesty of the standard practice .... [Nevertheless, there are] circum-
stances in which the judges may properly take it upon themselves to cut through a Gordian knot in the
law with their swords of constructive interpretation. They may do so under the promptings of the ideal
of popular self-government.").

355 See supra text accompanying note 171 (discussing Montana Wilderness).
356 One example is the tradition of reading statutes in favor of Indians. See Philip P. Frickey, Con-

gressional Intent, Practical Reasoning, and the Dynamic Nature of Federal Indian Law, 78 CAL. L.
REv. 1137, 1177-78 (1990) (describing the tradition of preserving Indian rights from congressional en-
croachment, unless Congress has spoken clearly on the issue).

357 Doctrinally, the question is often whether a court should apply strict construction to statutes in
derogation of the common law and liberal construction to remedial legislation. See Llewellyn, supra
note 4, at 401 ("Statutes in derogation of the common law will not be extended by construction," but
"[s]uch acts will be liberally construed if their nature is remedial."); see also id. at 402 ("A statute im-
posing a new penalty or forfeiture, or a new liability or disability, or creating a new right or action will not
be construed as having a retroactive effect," but "[r]emedial statutes are to be liberally construed and if a
retroactive interpretation will promote the ends ofjustice, they should receive such construction,").

358 Technically, these cases did not liberally construe civil rights acts. No such statute applied in

Bob Jones, and Weber narrowly construed the Civil Rights Act of 1964. Both cases, however, increased
the power of groups arguably underrepresented in the legislature.

359 See generally DWORKIN, supra note 340, at 327; Bruce A. Ackerman, Beyond Carolene Products,
98 HARV. L. REv. 713 (1985); Daniel A. Farber & Philip P. Frickey, Is Carolene Products Dead? Reflec-
tions on Affirmative Action and the Dynamics of Civil Rights Legislation, 79 CAL. L. REV. 685 (1991).

360 See Geoffrey P. Miller, The True Story of Carolene Products, 1987 Sup. CT. REv. 397, 428
("[D]iscrete and insular minorities are exactly the groups that are likely to obtain disproportionately
large benefits from the political process.").

361 See Johnson v. Transp. Agency, 480 U.S. 616, 676-77 (1987) (Sealia, J., dissenting) (noting that ex-
tension of Weber would accommodate the demands of organized groups at the expense of unknown, unaf-
fluent, unorganized individuals).
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economic issue involving a narrow group, but as an ideological issue impact-
ing all of society.

Canons governing strict and liberal construction are not the sole means
by which courts draw on public opinion to bypass the legislature. A court
can ignore the governing statute and develop its own rules based on wide-
spread cultural understandings. Such development is obviously more ad-
venturous than mere liberal construction, but it may be democratic if it
gives voice to preferences slighted in the legislative process. Cultural un-
derstandings may, however, defy translation into legal language. Public
opinion often coalesces around fuzzy symbols362 rather than the sharply
bounded categories more prominent in legal reasoning.

The legitimacy of developing rules based on the public perspective ulti-
mately turns on how well courts discern popular preferences.163  In Bob
Jones, the Court proved right. Racial segregation was widely accepted when
Congress enacted section 501(c)(3) in 1894.364 By 1983, however, segrega-
tion in education was widely recognized as incompatible with equal opportu-
nity. The result in Bob Jones proved remarkably noncontroversial over time.
In Weber, the court may have been wrong. The ideal of equal opportunity is
ambiguous with respect to afftrmative action in employment. For blacks, af-
firmative action may be essential to assuring equal opportunity; for whites,
affirmative action may foreclose such opportunity. Thus, beneath the ideal is
a deep social division that undermines any judicial resolution of the issue.365

In developing rules based on the public perspective, courts must recog-
nize that opinion changes over time. Issues sometimes fall out of the public
limelight. At the turn of the century, for example, public outrage at concen-
trations of wealth precipitated the enactment of the Sherman Act;366 and in
limiting that Act's prohibition of "every contract... in restraint of trade 367

to unreasonable restraints of trade, the Supreme Court's opinion in Standard
Oil v. United States368 "gave rise to a crisis of opinion such as only a hand-

362 Popular symbols create the consensus necessary to mobilize mass support. Sce COnB & ELDER.,
supra note 100, at 28 (arguing that symbols provide the vehicle through wYhich diverse motivations, ex-
pectations and values are synchronized to make collective action possible); STONE, supra note 85, at 125
(1988) (noting that ambiguity of symbols "allows highly conflictual issues to move from stalemate to
action.").

363 See UNGER, supra note 316, at 118 (describing judicial activism as "a gamble for support," and

observing that its claims for legitimacy "are greatly strengthened" when reformers "can appeal to a
broad-based current of opinion in society").

364 See Plessy v. Ferguson, 163 U.S. 537 (1896) (establishing separate but equal doctrine).
365 Rarely does a judicial decision itself shape public opinion. Se MARSHALL, supra note 190, at

154 (concluding that few Supreme Court decisions change public opinion).
366 See David Millon, The Sherman Act and the Balance of Power, 61 S. CAL L. REV. 1219, 1224

(1988) (attributing the Sherman Act to "pervasive public outrage over the great trusts, and popular de-

mand for the restoration of a balance of economic power in American society").
367 15 U.S.C. § 1 (1999).
368 221 U.S. 1 (1911).
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ful of the Court's decisions have provoked. 369 Over the century, however,
this outrage subsided,370 and the Sherman Act today falls largely within the
domain of lawyers and economists, neither of whom ever supported an ab-
solute prohibition. 371 The Act is now widely recognized as falling within
the policy community.

372

At the same time, issues sometimes gain in public prominence. Take,313
for example, Braschi v. Stahl Associates, which considered whether a rent
control statute that protected members of a deceased tenant's "family" cov-
ered a gay tenant's partner. Gay rights were not a public issue in the 1940s
when the statute was enacted.374 By 1989, however, gay rights had received
considerably more attention and fell within the public community. 375

C. Misleading Rules

1. The Additional Weight Accorded Statutory Precedent. Rules
adopting the political perspective for issues usually delegated to the policy
community are positively misleading. One such doctrine accords greater
weight to precedents interpreting statutes than to those developing the com-

369 WILLIAM LETWIN, LAW AND ECONOMIC POLICY IN AMERICA 253 (1965).
370 See RICHARD HOFSTADTER, What Happened to the Antitrust Movement?, in THE PARANOID

STYLE IN AMERICAN POLITICS AND OTHER ESSAYS 189 (1965).
371 See LETWIN, supra note 369, at 76-77 (observing that economists believed efforts to limit com-

binations were futile, and lawyers believed the common law was an adequate remedy). Robert Bork
finds in the Act an intent to prohibit inefficient combinations, see Robert Bork, Legislative Intent and
the Policy of the Sherman Act, 9 J.L. & ECON. 7, 7, 10 (1966) (finding economic efficiency to be the
purpose behind the Sherman Act), a belief limited to economists, see Robert H. Lande, Wealth Transfers
as the Original and Primary Concern of Antitrust: The Efficiency Interpretation Challenged, 34
HASTINGS L.J. 65, 88 (1982) (arguing that legislators who enacted the Sherman Act did not know that
monopolies caused allocative inefficiency).

372 See supra note 153 (describing Posner and Easterbrook's views); see also William F. Baxter, Sepa-

ration of Powers, Prosecutorial Discretion, and the "'Common Law" Nature of Antitrust Law, 60 TEX. L.
REv. 661 (1982) (arguing that the antitrust laws delegate authority to the judiciary and executive).

373 543 N.E.2d 49 (N.Y. 1989).
374 See id. at 52 ("[Tlhe term 'family' is not defined in the rent-control code and the legislative his-

tory is devoid of any specific reference to the non-eviction provision."). The rent control statute was
enacted in 1946, see Emergency Housing Rent Control Law of 1946, L. 1946, ch. 274, codified as
amended at N.Y. UNCONSOL. LAWS §§ 8581-8597 (McKinney 1987), and the policy of not evicting
family members dates back to that period. See, e.g., Park East Land Corp. v. Fikelstein, 299 N.Y. 70
(N.Y. 1949). The regulation at issue in the case was originally issued in 1962. See New York City Rent,
Rehabilitation and Eviction Regulation sec. 56(d).

375 Statutes prohibiting discrimination on the basis of sexual orientation were not enacted until the
1980s. See Jane S. Schacter, The Gay Civil Rights Debate in the States: Decoding the Discourse of
Equivalents, 29 HARV. C.R.-C.L. L. REV. 283, 286-87 (1994). In Braschi, the court received seven ami-
cus briefs. See Briefs of Amicus Curiae The Association of the Bar of the City of New York; The City
of New York; Family Service America; The Gay Men's Health Crisis, Inc.; The Lambda Legal Defense
and Education Fund; The Legal Aid Society of New York City; Community Action for Legal Services;
Inc., Braschi v. Stahl Ass'n Co., 543 N.E.2d 49 (N.Y. 1989) (No. 02194-87). In fact, the New York
State legislature ultimately codified the Court's holding. See Rent Stabilization Code, N.Y. Comp.
Codes R. & Regs. Tit. 9, 2520.6(o)(2) (1990).
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mon law.376 That doctrine assumes that by failing to act, Congress adopts ex-
isting judicial interpretation.3 77 Scholars debate the merits of this assumption.
Professor Eskridge argues that there are substantial obstacles to political mo-
bilization.3 78 Congress cannot overturn every decision lacking majority sup-
port.379  Conceding that fact, Professor Marshall nonetheless argues that an
absolute rule of stare decisis would increase congressional oversight of judi-
cial opinions.3 80

The interpretive community account reveals a deeper problem with a
rule according special weight to statutory precedents: The political com-
munity pays little attention to judicial interpretation. 38

1 Very few judicial
opinions receive attention outside the policy community, which standing
alone has little influence upon the legislative agenda. 3

82 Furthermore, it is
hard to believe that the judiciary could change this state of affairs. Concerned
chiefly with re-election, politicians are unlikely to be swayed by a rule of
construction. Thus, the doctrine giving extra weight to statutory precedents
makes erroneous assumptions regarding community responsibility. The dis-
tance of most precedent from the political community leaves the rule granting
additional weight to statutory interpretation without credible foundation.
Unlike other rules departing from the legislative perspective, the rule is not

376 Compare William N. Eskridge, Jr., Overruling Statutory Precedents, 76 GEO. LJ. 1361 (19S8)

(criticizing the presumption against overruling statutory precedents), with LawTence C. Marshall, "Let
Congress Do It". The Case for an Absolute Rule of Statutory Stare Decisis, 88 MicH. L REV. 177
(1989) (taking the contrary position).

377 See Eskridge, supra note 376, at 1397 ("The traditional argument for the super-strong presump-
tion is that once the Court interprets a statute, Congress is the institution competent to change that inter-
pretation."); Marshall, supra note 376, at 184 ("The conventional explanation for the heightened role of
stare decisis in statutory cases is that congressional failure to enact legislation reversing a judicial d,ci-
sion indicates Congress's approval of the Court's interpretation of an earlier statute.').

378 See William N. Eskridge, Jr., Interpreting Legislative Inaction, 87 MICH. L REV. 67, 94 (1988).
See generally John Grabow, Congressional Silence and the Search for Legislative Intent: A Venture into
"Speculative Unrealities, " 64 B.U. L. REv. 737 (1984).

379 Professor Eskridge observes, for example, that notwithstanding their majority status, white men
have not convinced Congress to overrule Weber. See Eskridge, supra note 376, at 1410-11.

380 See Marshall, supra note 376, at 210.
381 See HARRY VELLINGTON, INTERPRETING THE CONSTITUTION: THE SUPRE.ME COURT AD ilE

PROCESS OF ADiUDIcATIoN 11 (1990); Abner J. Mikva, How Vell Does Congress Support and Defend
the Constitution?, 61 N.C. L. REv. 587, 609 (1983) (claiming that "most Supreme Court decisions never
come to the attention of Congress"). Professor Eskridge has shown that the number ofcongressional over-
rides increased from 1967 to 1990 and that almost half of the Supreme Court decisions are considered in
oversight hearings. See William N. Eskridge, Jr., Overriding Supreme Court Statutory Interpretation Deci-
sions, 101 YALE Li'. 331, 338,343 (1991). Still, only 7% of Supreme Court decisions are overridden, d. at
350, and staff interest may account for much of the hearing activity, id. at 339 (attributing increased atten-
tion to growth in congressional stall). Moreover, as Eskridge concedes, few circuit court cases receive con-
gressional attention. Id at 343, n.29 (citing study by Robert Katzman indicating that staff was unaware of
12 of 15 significant statutory cases decided in the D.C. Circuit in 1989).

382 Public community interest is critical to congressional action. Sce Joseph Ignagni ct al., Statutoiy
Construction and Congressional Response, 26 AMi. POL Q. 459, 477 (1998) (concluding that Congress
is most likely to respond to Supreme Court disposition of salient issues).
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based on judicial responsibility to protect the rule of law.383 In fact, the rule
abdicates judicial responsibility in the name of legislative supremacy.

2. The Chevron Doctrine. Another misleading doctrine is the two-
step test announced in Chevron.384 Prior to that case, judicial deference to
administrative decisions ranged from great to none, depending on the pres-
ence of various factors.3 85 The Chevron two-step test revolutionized 316 the
law by making the decision to defer an "all-or-nothing matter' '387 and defer-
ence to agency interpretation "the default rule." 388 This test rendered obso-
lete the traditional factors used to assign weight to agency interpretations 389

and dramatically shrank the judicial role.
The basis for this revolution is found in the Court's new theory for def-

erence.390 Chevron broke new ground by basing deference on agencies' po-
litical accountability. 39' This new rationale, if true, would justify Chevron's
revolution. Political determinations are all or nothing because they are not

383 The canon avoiding constitutional issues, for example, departs from likely legislative under-
standings, but may nonetheless serve the rule of law. Although Congress probably intends to legislate to
the extent of its power, the canon protects the judicial function. See HENRY J. FRIENDLY, Mr. Justice
Frankfurter and the Reading of Statutes, in BENCHMARKS 211 (1967) ("The strongest basis for the rule
is ... that the Supreme Court ought not to indulge in what, if adverse, is likely to be only a constitu-
tional advisory opinion.").

384 467 U.S. 837 (1984).
385 See Diver, supra note 291, at 562 n.95 (listing factors cited by the Supreme Court in deciding

whether to defer to administrative interpretations).
386 See Merrill, Executive Precedent, supra note 27, at 976 (stating that Chevron "contained several

features that can only be described as 'revolutionary"') (quoting Kenneth W. Starr, Judicial Review in

the Post-Chevron Era, 3 YALE J. ON REG. 283, 284 (1986)); see also ESKRIDGE & FRICKEY, supra note
7, at 861 ("The conventional wisdom in administrative law is, or at least until recently was, that Chevron
was a revolutionary decision that ushered in a new period of greater deference to agency interpretations
ofstatutes they are charged with enforcing.").

387 Merrill, Executive Precedent, supra note 27, at 977 ("[T]he two-step structure makes deference
an all-or-nothing matter.... In effect, Chevron transformed a regime that allowed courts to give agen-
cies deference along a sliding scale into a regime with an on/off switch.").

388 Id. ("As a result [of Chevron], independent judgment now requires special justification, and def-
erence is the default rule.").

389 See id. (arguing that the Chevron "framework appears to exclude any examination of the multi-
ple factors historically relied upon by courts [in deciding whether to defer to agency interpretations of
statutes].... [N]one of the traditional factors fits under step one or step two of the new framework.").

390 See id. at 978 ("In addition to its novel framework, Chevron also broke new ground by invoking

democratic theory as a basis for requiring deference to executive interpretations.").
391 See 467 U.S. at 865-66 ("While agencies are not directly accountable to the people, the Chief

Executive is, and it is entirely appropriate for this political branch of the Government to make such pol-
icy choices-resolving the competing interests which Congress itself either inadvertently did not resolve
or intentionally left to be resolved by the agency charged with the administration of the statute in light of
everyday realities.").
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susceptible to reasoned criticism. Furthermore, political accountability
provides a uniform reason favoring agency interpretation. 392

The political accountability rationale, however, misidentifies the re-
sponsible community. Political accountability is critical only to issues
within the political community. Most agency decisions fall below the po-
litical radar screen. The vast majority come from the policy community,
with the political input occurring only at the most general level. Therefore,
agencies seldom rise above courts in the chain of authority. They are usu-
ally equal.393 Courts and agencies draw from different policy subcommuni-
ties, each with unique expertise. 94

Thus, the interpretive community account supports pre-Chevron law,
which based deference on expertise.3 95 Most agency interpretations do not
pose an all-or-nothing choice; they are susceptible to reasoned analysis and
critique by courts.396 Furthermore, the weight to be accorded agency deci-
sions is not uniform, but variable, depending upon the strength of the under-
lying reasoning. Many of the traditional factors acknowledge this fact.
Courts give more weight to administrative interpretations that fall within
the agency's specialized knowledge3 97 and are well-reasoned 39" and less
weight to interpretations contradicted by other agencies.3 99

392 See Merrill, Executive Precedent, supra note 27, at 978 ("In order to make deference a general

default rule, the Court had to come up with some universal reason why administrative interpretations
should be preferred to the judgments of Article IllI courts. Democratic theory supplied the justification:
agency decisionmaking is always more democratic than judicial decisionmaking because all agencies are
accountable (to some degree) to the President and the President is elected by the people.").

393 See id. at 1008-09 (comparing judges and agencies to courts from coordinate jurisdictions).
394

Executive interpreters have greater expertise on matters that are highly technical or com-
plex; they have more familiarity with the overall structure of a statutory program, and with the
policies followed under these programs; and they are more accountable to the public. On the other
hand, courts are more insulated from political pressures than agencies; their members are more
likely to be selected for their legal abilities than are agency heads; they may be able to hire better
law clerks; and they may have more time to do research and write opinions, if only because they
are exempt from the statutory deadlines often imposed on agencies.

Id. at 1009.
395 See ESKRIDGE & FRICKEY, supra note 7, at 860 (noting that deference to agency interpretations

of law is traditionally based on expertise). Chevron itself acknowledged the importance of expertise.
The Court alluded to the "great expertise" of the agency and noted that "judges are not experts in the
field." 467 U.S. at 865.

396 See Merrill, Executive Precedent, supra note 27, at 998 ("Chevron almost guarantees that in
every case the independent views of the judiciary will be given either too much or too little weight, and
concomitantly, that the views of the agency will be given either too little or too much deference.-).

397 See, eg., Aluminum Co. of Am. v. Cent. Lincoln Peoples' Util. Dist., 467 U.S. 380,390 (1984).
398 See Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944) (explaining that the weight accorded

administrative interpretation depends upon "the thoroughness evident in its consideration, the validity of
its reasoning, its consistency with earlier and later pronouncements, and all those factors which give it
power to persuade").

39 See BERNARD SCHWARTZ, ADMINISTRATIVE LAW 664-66 (2d ed. 1984) (discussing case where
agencies adopted conflicting positions on the meaning ofa statute).
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This means that the Chevron framework should apply rarely, if at all.
It is questionable whether that doctrine should have applied in Chevron it-
self. Even if the issue of plantwide application was political when the case
was brought,400 it is unclear whether the President's decision to ease indus-
try standards deserved deference. In our system, the President serves a na-
tional constituency that often transcends distributional politics.40'

Conferring concentrated benefits on narrow groups clashes with this role.
Indeed, judges traditionally respected agency decisions because they are in-
sulated from partisan pressures.02

Whatever its applicability to Chevron itself, the framework is poorly
suited to most cases. Most administrative interpretations receive little po-
litical input. The Court may be recognizing this bad fit by limiting, re-
formulating, 4  and igoring- Chevron.

400 By lowering emissions standards, the regulation was distributional in that it benefited industries at
the expense of the public. Political interest is also evident in the shift in EPA positions that occurred with a
change in Administrations. See Chevron, 467 U.S. at 857-58. Finally, several amicus briefs were filed in
the Supreme Court. See Briefs of Amici Curiae The American Gas Association, The Commonwealth of

Pennsylvania, The Mid-America Legal Foundation, The Pacific Legal Foundation, The United Steelwork-
ers of America, Chevron U.S.A., Inc. v. Natural Res. Def. Council, 467 U.S. 837 (1984) (No. 82-1005).

401 The President's high visibility and broad constituency makes him least vulnerable to interest

group pressure. See STEVEN KELMAN, MAKING PUBLIC POLICY 83-87 (1987) (ascribing a President's

public spiritedness to voters' conception of the presidency); DAVID R. MAYHEW, CONGRESS: TilE
ELECTORAL CONNECTION 169 (1974) ("Since presidents can be held individually accountable for broad

policy effects and states of affairs, they are likely to go about their business with a vigorous insistence
on instrumental rationality.").

402 See ESKRIDGE & FRICKEY, supra note 7, at 860 (noting that deference to agency interpretations

of law is traditionally based on "neutrality," i.e., insulation from "partisan" pressures). The traditional
factors favor interpretations that are insulated from political factors by giving weight to interpretations
that are long-standing, see, e.g., United States v. Clark, 454 U.S. 555, 565 (1982); Haig v. Agee, 453
U.S. 280, 291 (1981), or contemporaneous with enactment of the statute, see Norwegian Nitrogen Prods.
Co. v. United States, 288 U.S. 294, 315 (1933).

403 See Maislin Indus., U.S., Inc. v. Primary Steel, Inc., 497 U.S. 116, 130-31 (1990) (holding Chev-

ron inapplicable when the Court has already interpreted the statute); Bowen v. Georgetown Univ. Hosp.,
488 U.S. 204, 212 (1988) (holding Chevron inapplicable to agency litigating positions); Edward J. De-
Bartolo Corp. v. Fla. Gold Coast Bldg. & Constr. Trades Council, 485 U.S. 568, 574-75 (1988) (relying

on canon avoiding constitutional issues rather than the Chevron rule); INS v. Cardoza.Fonseca, 480 U.S.
421, 446-48 (1987) (holding Chevron inapplicable to a "pure question of statutory construction"). The

Court has backtracked on some of these exceptions. See Rust v. Sullivan, 500 U.S. 173 (1991) (refusing
to follow DeBartolo); NLRB v. United Food & Commercial Worker Union, Local 23, 484 U.S. 112,
133-34 (1987) (Scalia, J., concurring) (stating that Cardoza-Fonseca is no longer being followed by the
Court).

404 See Merrill, Executive Precedent, supra note 27, at 990-92 (describing how the first step in the

Chevron test, which originally required an examination of "specific intention" on the "precise issue" at
hand, has been modified as requiring a determination of the plain meaning of the statute as a whole).

405 Professor Merrill has shown that the Court has adopted its framework in only 36% of its cases

from 1984 to 1990, while citing traditional factors in 37%. See Merrill, Executive Precedent, supra note
27, at 981.



The Missing Element in Statutory Interpretation

V. CONCLUSION

Much legal scholarship on statutory interpretation focuses on the the-
ory appropriate to hard cases. In debating the choice between intent, text,
and best answer in cases such as Weber, scholars appeal to divergent, appar-
ently incompatible, models of the legislature.

This Article makes three grand claims. The first is that government in-
volves three interpretive communities, each with its distinctive behavior
and sphere of influence. The public community reacts from cultural stereo-
types; the political community negotiates and votes; the policy community
reasons analytically. The public's impact is strongest at the general level;
the policy community's impact is strongest at the level of detail.

The second claim is that interpretive communities affect how judges
decide cases. Judges tend to adopt the theory of interpretation appropriate
to the community responsible for the issue before them. They look to text
for political issues and intent for policy issues. Judges recognize the policy
community's immersion in statutory detail by citing committee reports
more often than other sources of legislative history. Judges recognize the
importance of the policy community in the administrative state by deferring
to agency resolutions of technical issues.

The third claim is that interpretive communities should affect how
judges decide cases. Each community claims legitimacy in a representative
democracy. Accordingly, judges should adopt rules of interpretation appro-
priate to the community responsible for the issue before them. Because
most such issues are technical, this generally means adopting rules appro-
priate to the policy community. Rules presuming political involvement, like
the Chevron two-step test, are usually misguided.

These claims cast a new light on statutory interpretation scholarship.
They suggest that the current debate is overdrawn. Courts do not face stark
choices among theories of interpretation and models of the legislature.
Each theory and model is valid. The rub comes in determining which the-
ory applies when. In practice, statutory interpretation depends more on
contextualized understandings than on absolutist claims.

Furthermore, these claims suggest that current priorities are awry.
High profile cases like Weber are intellectually stimulating, but atypical of
judicial dockets. Most cases lack such notoriety. Recognition of interpre-
tive communities presents a more accurate, if less dramatic, picture of statu-
tory interpretation.
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