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The Heartbreak of Not Making  

Automated External Defibrillators  

Available For Public Use 

SAMUEL D. HODGE, JR.* & DARIA KOSCIELNIAK
** 

An automated external defibrillator (AED) is one of the 

greatest advancements in defibrillator technology in the past 

several decades. Its purpose is to treat sudden cardiac ar-

rest, the leading cause of death in this country. An AED 

checks the heart’s rhythm and will dispatch an electric jolt 

when needed to reestablish the organ’s normal electrical 

pattern. The magic of this portable device is that anyone can 

use it and it is relatively inexpensive to purchase. Studies 

have shown that access to AEDs can improve the odds of 

surviving a cardiac arrhythmia outside of the hospital and 

the American Heart Association estimates that an AED can 

improve a person’s chances of surviving the cardiac event 

by 49–75%. 

 Not everyone shares the same enthusiasm for the wide-

spread availability of AEDs. There is a patchwork of stat-

utes, rules, and regulations concerning the use of AEDs, and 

a number of entities are fearful of liability issues. While air-

lines are mandated to have AEDs on commercial aircraft, 

and Congress encourages the placement of these life-saving 

devices in federal buildings, private industries have resisted 

most proposed laws that require the installation of an AED 

                                                                                                             
 *  Samuel D. Hodge, Jr. is a skilled litigator and professor of Legal Studies at 

Temple University where he teaches both law and anatomy. He has authored more 

than 150 articles in medical and legal journals and has written six medical/legal 
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on their premises. Health clubs, shopping centers, hotels, 

and country clubs are examples of businesses in this cate-

gory. Various theories have been advanced to defeat any 

proposed law that requires mandatory installation, but the 

bottom line seems to be a liability concern. This article will 

explore the history of AEDs, the legislation on the topic, and 

the cases that have arisen in an attempt to impose liability 

against an entity for the failure to have an AED on the prem-

ise during a cardiac event. 
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INTRODUCTION 

Would a couple thousand dollars be a reasonable price to pay to 

save someone’s life? This seemingly innocent question continues to 

be debated in response to whether health clubs, hotels, shopping 

centers, and other similar businesses should be required to have 

AEDs available on their premises in the event of a cardiac emer-

gency.1 

                                                                                                             
 1 AED (Automated External Defibrillators), NEWNAN CPR, http://newnancp

r.org/aed/ (last visited Feb. 24, 2016). 



162 UNIVERSITY OF MIAMI LAW REVIEW [Vol. 71:160 

 

The AED is touted as the greatest advancement in defibrillator 

technology in the past several decades.2 The AED was introduced in 

19783 and ultimately gained approval for use by the general popula-

tion.4 Its purpose is to treat sudden cardiac arrest (SCA), the leading 

cause of death in this country.5 SCA occurs when the heart abruptly 

stops beating, causing an interruption of blood flow to the brain and 

other body structures.6 An AED checks the heart’s rhythms and dis-

patches an electric jolt, when needed, to reestablish the heart’s nor-

mal electrical pattern.7 The magic of these portable devices is that 

anyone can use them.8 

Each year more than 350,000 individuals suffer cardiac arrest 

outside of a hospital, and less than 10% survive the episode.9 No one 

is immune from a cardiac event,10 but they occur more frequently in 

the aging population, especially among those with prior heart prob-

lems.11 Immediate cardiopulmonary resuscitation (CPR) and AED 

use can more than double a person’s chances of surviving the inci-

dent.12 Unfortunately, too few of these portable devices are available 

                                                                                                             
 2 ROY LIDDLE ET AL., ABC of Resuscitation: The Automated External Defi- 

brillator, 327 BMJ 1216, 1216 (2003), http://www.ncbi.nlm.nih.gov/pmc/articles

/PMC274065/pdf/bmj32701216.pdf. 

 3 Chris Nelson, A Little Defibrillator History and Its Potential Future, AED.

COM (May 29, 2013), http://www.aed.com/blog/a-little-defibrillator-history-and-

its-potential-future/. 

 4 Id. 

 5 Roy Maurer, AEDs in the Workplace: Benefit or Burden?, SOC’Y FOR HU-

MAN RES. MGMT. (Mar. 29, 2013), https://www.shrm.org/resourcesandtools/hr-

topics/risk-management/pages/aeds-workplace-benefit-burden.aspx. 

 6 What Is an Automated External Defibrillator?, NAT’L HEART, LUNG, AND 

BLOOD INST., https://www.nhlbi.nih.gov/health/health-topics/topics/aed (last up-

dated Dec. 2, 2011). 

 7 Id. 

 8 NEWNAN CPR, supra note 1. 

 9 Facts: Every Second Counts; Rural and Community Access to Emergency 

Devices, AM. HEART ASS’N, https://www.heart.org/idc/groups/heart-public/@wc

m/@adv/documents/downloadable/ucm_472102.pdf (Jan. 2015) [hereinafter Fac

ts: Every Second Counts]. 

 10 Sudden Death in Young People: Heart Problems Often Blamed, MAYO 

CLINIC (Apr. 14, 2014), http://www.mayoclinic.org/sudden-death/art-20047571. 

 11 Facts: Every Second Counts, supra note 9. 

 12 Id. 
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for public use. In fact, “64% of Americans have never even seen an 

AED.”13 

I. THE HEART AND ITS ARRHYTHMIAS 

The heart is a vital organ made up of four chambers,14 with an 

average size that is slightly larger than a person’s fist.15 The main 

task of this circulatory organ is to pump blood throughout the body, 

a job efficiently done about 100,000 times a day.16 The organ con-

sists of thick muscular cells, which form the bulk of the cardiac 

wall.17 Contractions of these muscles are controlled by specialized 

fibers that emit electrical signals that are dispersed across the top to 

the bottom of the heart.18 These impulses tell the heart when to con-

tract, thereby forcing blood to be pumped around the body in a sys-

tematic fashion.19 An electrocardiogram (EKG) records and 

measures this electrical activity.20 

These specialized fibers consist of the natural pacemaker or si-

noatrial node (SA), which initiates the heartbeat,21 the atrioventric-

                                                                                                             
 13 Id. 

 14 SAMUEL D. HODGE, JR. & JACK E. HUBBARD, CLINICAL ANATOMY FOR 

LAWYERS 358 (2012) (The heart has four chambers, the atria and ventricles. The 

top chambers act as a reservoir for the blood and the lower chambers or ventricles 

are the pumps. The left ventricle is the most important of these four chambers 

since it pumps the oxygenated blood to the aorta for distribution throughout the 

body.). 

 15 Id. 

 16 Id. 

 17 Id. at 360. 

 18 Id.; see also NAT’L HEART, LUNG, AND BLOOD INST., What Is Atrial Fibril-

lation?, https://www.nhlbi.nih.gov/health/health-topics/topics/aed (last updated  

Sept. 18, 2014). 

 19 HODGE, supra note 14, at 360–61. 

 20 Id. at 361. 

 21 Id. at 360. The sinoatrial note is located in the right upper chamber and is 

the starting point for the heart’s electrical activity. Understanding the Heart’s El

ectrical System and EKG Results, NAT’L HEART, LUNG, AND BLOOD INST., 

http://www.nhlbi.nih.gov/health/health-topics/topics/hb/ (last updated July 9, 

2012). 
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ular node (AV), which acts as the bridge between the atria and ven-

tricles,22 the Purkinje fibers,23 which transmit the electrical signals 

throughout the ventricles, and the right and left AV bundles.24 With-

out this electrical system to stimulate the myocardium, the heart 

would be unable to pump the oxygenated blood throughout the 

body.25 

All organs need a constant supply of oxygenated blood, and the 

heart is no different.26 In fact, this process is so vital to the heart that 

it has its own vascular system known as coronary circulation.27 Part 

of the aorta, the largest blood vessel in the body, branches off to 

form the left and right coronary arteries thereby supplying the heart 

with oxygenated enriched blood.28 When a coronary artery is 

blocked or restricted, the volume of blood to the heart is diminished 

or stopped.29 This outcome is termed cardiac ischemia.30 Pain pro-

duced by this condition is dubbed angina.31 If the ischemia is so pro-

longed that it causes the heart tissue to die, the patient suffers a     

myocardial infarction or the dreaded “heart attack.”32 Most often 

                                                                                                             
 22 HODGE, supra note 14, at 360. The AV node is situated in the center of the 

heart and its job is to regulate the electrical signal from the sinoatrial node. It then 

passes the electrical signal along to the ventricles. Atrioventricular (AV) Node, 

USC CARDIOTHORACIC SURGERY, http://www.cts.usc.edu/zglossary-avnode.html 

(last visited Aug. 1, 2016). 

 23 HODGE, supra note 14, at 360. This term refers to those heart fibers that 

transmit electrical impulses to the lower chambers of the heart causing the ventri-

cles to contract, thereby propelling blood to the lungs and other body parts. What 

Are Purkinje Fibers, and What is Their Function?, REFERENCE.COM, http://www

.ask.com/science/purkinje-fibers-function-772cd3ffdad807c (last visited Aug. 1, 

2016). 

 24 HODGE, supra note 14, at 362. 

 25 Electrical System, HEART RHYTHM SOC’Y, http://www.hrsonline.org/Patie

nt-Resources/The-Normal-Heart/Electrical-System (last visited Aug. 1, 2016). 

 26 Understanding Heart Attack: The Basics, WEBMD, http://www.webmd.

com/heart-disease/understanding-heart-attack-basics (last visited Aug. 1, 2016). 

 27 HODGE, supra note 14, at 362. 

 28 Id. 

 29 Id. at 363. 

 30 WEBMD, supra note 26. 

 31 Id. 

 32 Id. 
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this medical emergency is caused by underlying coronary artery dis-

ease.33 

In contrast to a heart attack, sudden cardiac arrest occurs when 

the normal electrical activity to the heart is interrupted causing the 

heart rate to become irregular.34 By way of analogy, a myocardial 

infarction occurs when the plumbing fails to work because the pipes 

are clogged, whereas a sudden cardiac arrest involves a short in the 

electrical system.35 

 SCA has little advanced notice of its onset, and the odds of 

making it to the hospital alive are slim.36 These cardiac arrhythmias 

can be caused by any number of conditions, and they can result in a 

diminished blood flow to the brain.37 Ventricular fibrillation is the 

most serious of these arrhythmias, causing an ineffective pumping 

of the lower chambers of the heart because the ventricles start to 

quiver and became non-functional.38 SCA can cause loss of con-

sciousness and subsequent death if CPR and defibrillation are not 

immediately undertaken.39 It is estimated that the “window of op-

                                                                                                             
 33 What Is a Heart Attack?, NAT’L HEART, LUNG, AND BLOOD INST., 

https://www.nhlbi.nih.gov/health/health-topics/topics/heartattack/ (last updated 

June 22, 2015). 

 34 Frequently Asked Questions: Sudden Cardiac Arrest and Automatic Exter-

nal Defibrillators, DEFIBTECH, http://www.defibtech.com/support/faq (last vis-

ited Aug. 1, 2016). 

 35 Id. 

 36 Salynn Boyles, Portable Defibrillators at Home, WEBMD HEALTH NEWS 

(Feb. 8, 2002), http://www.webmd.com/heart-disease/news/20020208/portable-

defibrillators-at-home. 

 37 HODGE, supra note 14, at 363. The National Heart, Lung and Blood Insti-

tute defines a cardiac arrhythmia as “a problem with the rate or rhythm of the 

heartbeat. . . . During an arrhythmia, the heart may not be able to pump enough 

blood to the body. Lack of blood flow can damage the brain, heart, and other 

organs.” What Is an Arrhythmia?, NAT’L HEART, LUNG, AND BLOOD INST., 

http://www.nhlbi.nih.gov/health/health-topics/topics/arr/ (last updated July 1, 

2011). 

 38 HODGE, supra note 14, at 363. 

 39 Sudden Cardiac Death (Sudden Cardiac Arrest) , CLEVELAND CLIN-

IC, http://my.clevelandclinic.org/services/heart/disorders/arrhythmia/sud-

den-cardiac-death (last visited Aug. 27, 2016).  
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portunity” is ten minutes or less; thus, the quicker the AED is em-

ployed, the better the chance is of restoring the heart’s normal 

rhythm.40 

II. AUTOMATED EXTERNAL DEFIBRILLATORS 

AEDs are small, battery-charged units about the size of a laptop 

that may be used without formal training.41 Once the box is opened, 

a voice offers step-by-step instructions including how to attach 

sticky pads embedded with sensors to the victim’s chest.42 The pads 

are placed in predetermined positions; one is attached above the 

right nipple and the other is located below the left nipple to the side 

of the rib cage.43 These sensors will automatically transmit vital in-

formation to the unit about the heart’s rhythm, and the AED will 

decide whether to send an electrical shock to the chest.44 If a shock 

must be administered, the operator will be informed by a computer-

generated voice so the rescuer can stand aside.45 If necessary, a jolt 

will then be delivered46 in an attempt to restore the heart’s normal 

rhythm.47 The amount of electrical energy varies since there are two 

protocols: escalating protocol and fixed protocol.48 This difference 

reflects the several “schools of thought in the medical commu-

nity.”49 Some experts believe that a steady low-energy charge is ap-

propriate to restore the heart’s proper rhythm, while other experts 

                                                                                                             
 40 Guidelines for Public Access Defibrillation in Federal Facilities, 66 Fed. 

Reg. 28,495, 28,496 (May 23, 2001) [hereinafter Guidelines for Public Access 

Defibrillation]. For every sixty seconds that elapses between the cardiac episode 

and use of the AED, the chances of living is decreased by 7 to 10%. Id. 

 41 What is an Automated External Defibrillator?, supra note 6. 

 42 Id. 

 43 How To Use an Automated Electronic Defibrillator, NAT’L HEART, BLOOD 

AND LUNG INST., https://www.nhlbi.nih.gov/health/health-topics/topics/aed/howto

use (last updated Dec. 2, 2011). 

 44 Id. 

 45 Id. 

 46 How Does an Automated External Defibrillator Work?, HEARTSINE (Dec. 17, 

2012), http://heartsine.com/2012/12/how-does-an-automated-external-defibrilla-

tor-work/. 

 47 Id. 

 48 Escalating and Non-Escalating Automated AEDs, AED BRANDS, https://

www.aedbrands.com/resource-center/choose/escalating-and-non-escalating-aed-

devices/ (last visited Aug. 28, 2016). 

 49 Id. 
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believe that the AED should be able to increase its electrical jolt if 

the charge is unsuccessful with the initial application.50 It must be 

noted, however, that the AED is not designed for a person who has 

flat-lined. 51 That victim can only be resuscitated by CPR and car-

diac drugs.52 

Studies have shown that access to AEDs improves the odds of 

surviving a cardiac arrhythmia outside of the hospital.53 One set of 

researchers ascertained that almost 70% of those with cardiac events 

in public places could have been helped if AEDs had been strategi-

cally placed.54 The American Heart Association estimates that an 

AED can improve a person’s chances of surviving the cardiac event 

by 49% to 75%.55 For instance, the Offices of Occupational Health 

and Safety (OSHA) reported that Chicago’s O’Hare International 

Airport placed AEDs around their facility and found that the sur-

vival rate for a cardiac event was increased to 64%,56 whereas the 

casinos in Las Vegas achieved a 53% survival rate among patrons 

in ventricular fibrillation.57 

These and other promising studies have caused a number of or-

ganizations to recommend making AEDs available in public loca-

tions.58 For example, OSHA publishes articles in support of making 

AEDs available in the workplace.59 The American Health & Safety 

Institute, American Heart Association, American Red Cross, and 

                                                                                                             
 50 Id. 

 51 Ashley Fidler, TV Myth: Shocking A Flatlined Heart Rhythm Will Revive 

Patient, AED.COM (Oct. 15, 2015), http://www.aed.com/blog/tv-myth-shocking-

a-flatline-heart-rhythm-will-revive-patient/. 

 52 Id. 

 53 AEDs in Schools, Public Places Increase Survival Rates, Studies Find, 

CLUB INDUSTRY (Aug. 12, 2009), http://clubindustry.com/studies/aeds-schools-

public-places-increase-survival-rates-studies-find. 

 54 Id. 

 55 AMERICAN HEART ASSOCIATION, CPR, AED & Sudden Cardiac Arrest 

Fact Sheet, RESCUE TRAINING INST., INC. (Apr. 2011), http://www.rescuetraining

institute.com/CPR_Statistics.html. 

 56 Boosting Survival Rates, OCCUPATIONAL HEALTH AND SAFETY (June 1, 

2005), https://ohsonline.com/Articles/2005/06/Boosting-Survival-Rates.aspx?Pa

ge=3. 

 57 LIDDLE ET. AL., supra note 2, at 1217. 

 58 See generally Guidelines for Public Access Defibrillation Programs in Fed-

eral Facilities, 66 Fed. Reg. 28,495, 28,496 (May 23, 2001). 

 59 OCCUPATIONAL HEALTH AND SAFETY, supra note 56. 
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National Safety Council have given their support for early defibril-

lation in both public and workplace environments.60 

Not everyone shares the same enthusiasm for the widespread 

availability of AEDs.61 The units have been known to malfunction 

during a rescue attempt62 and have been recalled.63 There is a patch-

work of statutes, rules, and regulations concerning the use of AED 

devices and some individuals and entities are fearful of liability is-

sues.64 Critics claim that there is not enough evidence to demon-

strate that private use of these devices is warranted.65 For instance, 

in a home setting, the closest person to the victim will either pick up 

the phone and call 911 or may forget where the device is located.66 

The American Red Cross has the lofty goal of providing a victim 

suffering from SCA with both access to an AED and an individual 

trained to use the unit within four minutes.67 AEDs, however, con-

tinue to be underemployed.68 Unlike fire extinguishers, many AEDs 

are not plainly visible or are locked away in remote locations inside 

facilities that purchased these life-saving devices.69 The units have 

a shelf life between five to ten years and it is possible that they may 

                                                                                                             
 60 Guidelines for Public Access Defibrillation, 66 Fed. Reg. at 28,496. 

 61 Maurer, supra note 5. 

 62 Report on AED Failures: A Reminder that Maintenance is Vital, SUDDEN 

CARDIAC ARREST FOUND. (Aug. 30, 2011, 12:00 AM), http://www.sca-aware.

org/sca-news/report-on-aed-failures-a-reminder-that-maintenance-is-vital. It has 

been reported that more than 1,000 people have died over a fifteen-year period 

because of AED mechanical issues and in about 25% of these cases the problem 

was battery failure. Id. 

 63 Maurer, supra note 5. 

 64 Lee Bowman et al., AEDs: If Publicly Available, Thousands of Victims 

Could be Saved a Year, WPTV (Aug. 22, 2013, 5:50 PM), http://www.wptv.com/

news/local-news/investigations/aeds-if-publicly-available-thousands-of-victims-

could-be-saved-a-year. 

 65 Corrine Grace, Learn the Advantages and Disadvantages of AED, WINNI-

PEG FIRST AID (Apr. 11, 2014), http://firstaidwinnipeg.ca/learn-the-advantages-and

-disadvantages-of-aed/. 

 66 Id. 

 67 Bowman et al., supra note 64. 

 68 Id. 

 69 Id. 
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never be used.70 Nevertheless, they must be continuously main-

tained, which includes the replacement of parts.71 Much of the bat-

tery’s power is used for self-testing rather than performing the de-

vices primary function.72 

A multitude of diverse organizations have issued pronounce-

ments on AEDs in support of their purchase and use.73 The Ameri-

can College of Emergency Physicians believes that early defibrilla-

tion with AEDs is a valid and widely accepted approach for use out-

side of a hospital setting.74 Nevertheless, before programs promot-

ing their extensive adoption can be implemented, the devices must 

be coordinated with emergency medical services that have been cre-

ated to maximize the likelihood for survival in the ventricular fibril-

lation patient.75 The American College of Occupational and Envi-

ronmental Medicine is in favor of employer-created programs to use 

AEDs in a workplace setting. 76 The organization created guidelines 

to foster awareness of these life-saving devices in the workplace as 

long as there is medical direction and control.77 The International 

Association of Chiefs of Police and the International Association of 

Fire Chiefs encourage their leaders to work together to promote the 

utilization of these life-saving devices by firefighters and police of-

ficers, especially because these public servants are usually the first 

to arrive on the scene of a heart attack victim.78 

                                                                                                             
 70 Maurer, supra note 5. 

 71 Bowman et al., supra note 64. 

 72 Mark Harris, The Shocking Truth About Defibrillators, IEEE SPECTRUM 

(Feb. 27, 2012), http://spectrum.ieee.org/biomedical/devices/the-shocking-truth-

about-defibrillators/0. 

 73 See, e.g., American College of Emergency Physicians, NAT’L CTR. FOR 

EARLY DEFIBRILLATION, http://www.early-defib.org/03_04.html (last visited Mar. 

28, 2016); American College of Occupational and Environmental Medicine, 

NAT’L CTR. FOR EARLY DEFIBRILLATION, http://www.early-defib.org/03_04.html 

(last visited Mar. 28, 2016). 

 74 American College of Emergency Physicians, supra note 73. 

 75 Id. 

 76 American College of Occupational and Environmental Medicine, supra note 

73. 

 77 Id. 

 78 International Association of Chiefs of Police and International Association 

of Fire Chiefs, NAT’L CTR. FOR EARLY DEFIBRILLATION, http://www.early-defib.

org/03_04.html (last visited Mar. 28, 2016). 
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In the United Kingdom, the Faculty of Sports and Exercise Med-

icine fully embraces AEDs, and it published a statement to generate 

more awareness that the prompt use of these devices can increase 

the survival rate for sudden cardiac arrest.79 Furthermore, Iowa State 

University’s position that AEDs can increase the odds of people sur-

viving a cardiac event prompted it to establish an AED program for 

the school campus. 80 The program provides continuity and con-

sistency across the University with regards to installation, mainte-

nance, and use of AED devices in response to a cardiac emergency.81 

The buildings, departments, and units that house this equipment are 

responsible for maintaining them.82 

As for private industry, the National Golf Course Owners Asso-

ciation acknowledges that AEDs can save a person’s life; however, 

they support a voluntary AED program.83 The Association is op-

posed to any state-mandated AED use laws because of concern that 

“significant liability issues [may] arise that are not covered by Good 

Samaritan laws,” and that liability may arise if the equipment does 

not work, is missing, or does not reach the victim in a timely fash-

ion.84 

Philip R. Kiester, Chair of the National Club Association85 and 

General Manager of the Country Club of Virginia,86 is in favor of 

equipping facilities with AEDs. Mr. Kiester believes that private 

                                                                                                             
 79 Z. Iqbal & J. Somauroo, Automated External Defibrillators in Public Pla-

ces: Position Statement from the Faculty of Sport and Exercise Medicine UK, 49 

BRIT. J. SPORTS MED. 1363, 1364 (2015). 

 80 Automated External Defibrillator (AED), IOWA ST. U.: POL’Y LIBR. (Aug. 

1, 2007), http://www.policy.iastate.edu/policy/defibrillator. 

 81 Id. 

 82 Id. 

 83 Position Statement: Automatic External Defibrillators Adopted by the 

NGCOA Board of Directors, NAT’L GOLF COURSE OWNERS ASS’N (May 3, 2003), 

http://www.ngcoa.org/pageview.asp?doc=1675. 

 84 Id. 

 85 See Telephone Interview with Philip R. Kiester, Chair, National Club As-

sociation, General Manager, Country Club of Va. (Apr. 22, 2016). The National 

Club Association is made up of 600 private clubs. Its mission is to defend, protect, 

and advance the interests of private, social, and recreation clubs. It develops best 

practices but cannot impose rules upon its members. Id. 

 86 Id. This is a private country club located in Richmond, Virginia that is 

spread out over 1,000 acres of land and has 7,500 members. It has three golf 

courses and other recreational faculties including a pool, tennis courts, and res-

taurants. Id. 
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clubs are in the “safety business and have a moral obligation to pro-

vide [their] members with a safe environment.”87 “It is common 

knowledge,” the manager explained, “that country clubs have senior 

members who are susceptible to cardiac events, so it is incumbent 

upon the private facility to have automated external defibrillators 

readily available in case of an emergency.”88 He continued, “watch-

ing a person die is a powerful experience,89 and in a moment you 

realize that there is only one chance to save that person’s life. You 

can’t worry that you might be sued if something goes wrong.”90 As 

a result, the Country Club of Virginia has twelve devices on prem-

ises that are checked monthly to make sure they are in proper oper-

ating condition, and the staff is trained in CPR and AED operation.91 

Also, a club cart equipped with an AED either roams the golf course 

or is stationed at the first hole in case of an emergency because am-

bulance access to the golf course is not feasible.92 It is worthwhile 

to note that Virginia is generally not a plaintiff-friendly state, so 

there is a lower possibility of a lawsuit being brought as a result of 

improper or unsuccessful use of an AED. This tendency may con-

tribute to the willingness to implement and use AED devices.93 

III. LEGISLATIVE REGULATIONS AND RECOMMENDATION 

A. Regulation by the Food and Drug Administration 

The manufacturing and use of AEDs has been the subject of var-

ious government pronouncements.94 The Food and Drug Admin-

istration (FDA) is tasked with regulating businesses who manufac-

ture, repackage, and/or import medical devices in the United 
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States,95 thus AEDs fall within their control.96 Medical devices are 

generally classified based upon their risk level from the lowest risk, 

Class I, to the highest, Class III.97 AEDs are classified as Class III 

medical devices.98 Despite this high-risk classification, manufactur-

ers of AEDs were not initially required to submit a premarket ap-

proval application (PMA) to demonstrate a reasonable assurance of 

safety and effectiveness.99 Instead, the units were allowed to enter 

the market following a 510(k) submission100 usually reserved to 

lower risk devices.101 This policy seems to show the underlying 

thought that PMA regulations “may be overly restrictive and may 

slow the pace of improved AED technology reaching the market-

place.”102 

On January 28, 2015, however, the FDA issued a directive re-

quiring AED manufacturers to submit PMAs.103 The agency 

strengthened its review on the “safety and reliability” of the units 

and “their necessary accessories, including batteries, pad electrodes, 

adapters and hardware keys for pediatric use.”104 William Maisel, 

M.D., M.P.H, the Acting Director of the Office of Device Evalu- 
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ation in the FDA’s Center for Devices and Radiological Health, rec-

ognizes that AEDs are life-saving devices; but he believes this more 

regulated system will allow the FDA to better monitor how they are 

designed and manufactured, thereby allowing the agency to correct 

“long-standing problems and ultimately improving the reliability of 

these devices.”105 These corrections are crucial because since 2005, 

manufacturers have issued 111 recalls affecting more than two mil-

lion AEDs and the FDA received 72,000 medical device reports as-

sociated with the failure of these units over a nine-year period.106 

Because the FDA recognizes the importance of AEDs, they will re-

main available for sale while manufacturers work to meet the new 

PMA requirements.107 The agency will continue to receive infor-

mation about an AED manufacturer’s quality systems information 

with the hope of decreasing failures and the need for recalls.108 

B. Legislative Action and Implementation of Programs by the 

Federal Government 

The federal government recognizes the importance of these life-

saving devices and has mandated their availability in certain situa-

tions.109 In 1996, the Food and Drug Administration approved the 

use of AEDs on commercial aircrafts,110 and in 1998, the Aviation 

Medical Assistance Act (AMAA) was enacted.111 The AMAA spec-

ifies that: 

[T]his equipment cannot be required on helicopters 

or aircraft with payload capacity of 7,500 pounds or 

less (about 30 seats or less). With respect to aircraft 
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of more than 7,500 pounds, the Committee has cho-

sen to leave it to the detailed analysis by the FAA as 

to where to draw the line.112  

The Federal Aviation Administration’s (FAA) administrative rules 

mandate that every commercial aircraft be equipped with specified 

life-saving equipment, including AEDs, and that flight crew mem-

bers are trained in their use.113 The total estimated cost of this pro-

gram over a ten-year period amounts to $16 million and demon-

strates the government’s belief that AEDs are necessary, life-saving 

devices.114 

Congress felt it was important to practice what it preached, so in 

2000, the Federal Cardiac Arrest Survival Act (CASA) was en-

acted.115 The law’s general purpose is to encourage the placement 

and use of AEDs in federal buildings.116 Importantly, CASA also 

grants civil immunity to any person who uses or acquires an AED 

so long as any resulting harm was not due to the failure of an ac-

quirer to: (1) notify emergency response personnel of the device’s 

placement, (2) properly maintain and test the device, or (3) provide 

appropriate AED training to an employee, unless the AED user was 

not an employee or expected user of the unit.117 “This [f]ederal im-

munity provision supersedes the law of a State to the extent that the 

State has no statute or regulations providing for such immunity.”118 

“[W]here a [s]tate law provides immunity only to the user but not to 

the acquirer, the [f]ederal law would apply so as to extend protection 
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 113 Lazar, supra note 109; see FED. AVIATION ADMIN., AC NO. 121-33B, 

ADVISORY CIRCULAR: EMERGENCY MEDICAL EQUIPMENT 5 (2006), http://www.
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to the acquirer as well.”119 As a result, CASA offers protection to 

both the users and acquirers of AEDs throughout the United 

States.120 

This immunity is not without limitation and there are four statu-

tory exceptions.121 These exceptions are: 

(1) [I]f the harm was caused by willful or criminal 

misconduct, gross negligence, reckless misconduct, 

or a conscious, flagrant indifference to the rights or 

safety of the victim who was harmed; (2) the person 

is a licensed or certified health professional acting 

within the scope of the license or certification of the 

professional and within the scope of the employment 

or agency of the professional; (3) the person is a hos-

pital, clinic, or other entity whose purpose is provid-

ing health care directly to patients, and the harm was 

caused by an employee or agent who used the device 

while acting within the scope of the employment or 

agency; (4) the person is an acquirer of the device 

who leased the device to a health care entity (or who 

otherwise provided the device to such an entity for 

compensation without selling the device to the en-

tity), and the harm was caused by an employee or 

agent of the entity who used the device while acting 

within the scope of the employment or agency of the 

employee or agent.122 

A study was then conducted to analyze the survival rate after a 

cardiac incident with the use of AED devices in federal buildings.123 

Using a Federal Occupational Health (FOH) database, researchers 

examined reported events in which an AED was used in medical 

emergencies between 1999 and 2012.124 The study found that 39% 

of those who experienced ventricular fibrillation or ventricular    
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tachycardia in a federal building survived to hospital discharge.125 

Researchers concluded that public access defibrillation, along with 

protocols to install, maintain, and deploy AEDs and train first re-

sponders, would increase the survival after cardiac arrest in the 

workplace.126 

The FOH does much more in addition to conducting research on 

AED devices.127 In 2001, it issued Guidelines for Public Access De-

fibrillation Programs in Federal Facilities through a collaboration 

between HHS and the General Services Administration (GSA) in 

response to a presidential memorandum concerning establishing 

guidelines for the placement of AEDs in federal buildings.128 The 

guidelines provide a framework for addressing key elements for 

public access defibrillation (PAD) programs in federal facilities in 

order for facility-specific plans and programs to be developed in an 

informed manner.129 The wealth of information tackles issues such 

as what types of AEDs should be selected.130 The guidelines provide 

that only commercially available AEDs cleared for marketing by the 

FDA should be considered by the PAD program.131 Additionally, 

medical oversight is necessary in that AEDs “are to be used under 

the advice and consent of a physician only by individuals with the 

proper training and certification.”132 A physician is not required to 

be present to manage the PAD program on a day-to-day basis but 

should ensure that the quality of the program is maintained.133 In 

addition, legal counsel should review any PAD program to ensure 
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that it adheres with all applicable federal, state, and local authori-

ties.134 The guidelines also address practical issues of implementa-

tion such as placement and access to AEDs, the equipment neces-

sary to be placed with AEDs, and maintenance of the device after 

usage, which includes incident reports and restocking of supplies.135 

Furthermore, the guidelines recommend an ongoing training pro-

gram for lay responders/rescuers (LRR).136 

To further encourage the use of AEDs beyond federal facilities, 

Congress created the Rural and Community Access to Emergency 

Devices Program,137 to reduce the high cost of AED implement- 

ation.138 “This competitively awarded community grant program al-

lows rural communities to buy AEDs, train lay rescuers and first 

responders in their use, and place them in public areas where sudden 

cardiac arrest is likely to occur.”139 “The program has been success-

ful, but underfunded.”140 In 2015, an appropriation of only $3.364 

million was approved.141 No funding, however, was requested for 

2016 by the Health Resources and Services Administration, an 

agency of the U.S. Department of Health and Human Services, be-

cause the organization felt that access to emergency medical devices 

and training in this fiscal year may be addressed through other fund-

ing sources, such as the Rural Outreach and Rural Network Devel-

opment programs.142 
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C. State Regulations Regarding the Implementation and Use of 

Automated External Defibrillators 

There is a blatant lack of uniformity in state statutes, rules, and 

regulations concerning the use of AED devices143 that causes both 

individuals and entities to be apprehensive about potential liability 

issues.144 The majority of states have adopted legislation regarding 

the implementation and use of AEDs. 145 According to the National 

Conference of State Legislatures (NCSL), 

most of the statutes enacted from 1997 to 2001 in-

clude one or more provisions to: (1) Establish legis-

lative intent that an ‘automatic external defibrillator 

may be used by any person for the purpose of saving 

the life of another person in cardiac arrest.’ (2) En-

courage or require training in the use of AED devices 

by potential users. (3) Require AED devices to be 

maintained and tested to manufacturer’s standards. 

(4) Create a registry of the location of all such           

defibrillators, or notification of a local emergency 

medical authority. (5) Allow a ‘Good Samaritan’ ex-

emption from liability for any individual who renders 

emergency treatment with a defibrillator. (6) Author-

ize a state agency to establish more detailed require-

ments for training and registration.146 

D. Duty Owed to a Person Suffering Sudden Cardiac Arrest 

The duty owed to an individual suffering SCA varies greatly de-

pending upon the context and jurisdiction.147 Generally, “[a] by-

stander or passerby has no legal obligation to provide affirmative 

medical aid to an ill or injured person, even if the bystander has the 

ability to help.”148 This reflects the general “no duty to rescue” rule 
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in the United States, which is followed by most jurisdictions.149 

Emergency medical service (EMS) providers, however, such as    

paramedics and emergency medical technicians (EMTs), do have a 

legal duty to respond to and treat victims of medical emergencies 

while on duty in the course and scope of their employment.150 Spe-

cific responsibilities imposed on these responders vary from state to 

state and are influenced by court cases, statutes, and regulations.151 

For instance, in Schronk v. City of Burleson,152 the family of a 

decedent brought a wrongful death action against a city in Texas and 

the manufacturer of an AED after EMTs employed by the city failed 

to revive the decedent.153 The EMTs attempted to resuscitate the vic-

tim with an AED, but were unsuccessful because the battery was too 

weak to administer a defibrillating shock.154 The petitioners claimed 

the city was negligent based on its failure to properly maintain the 

AED.155 In response, the city claimed that it did not waive its im-

munity.156 

The court first examined Section 101.021(2) of the Texas Civil 

Practice and Remedies Code, which “waives a governmental unit’s 

immunity from suit and liability for personal injury or death proxi-

mately caused by a condition or use of tangible personal property if 

a private person would be liable under the same circumstances.”157 

The court found that there was no dispute that the firefighter used 

the AED in an effort to resuscitate the victim, or that the AED failed 

to work because the battery was not sufficiently charged.158 The dis-

positive issue was whether the decedent could have survived if a 

properly functioning AED was utilized.159 Ultimately, the court con-

cluded that there was a disputed material of fact regarding whether 
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the use of the AED was a proximate cause of death.160 

Next, the court examined whether the city waived its im-          

munity:161 

According to section 101.055(2) of the Tort Claims 

Act, there is no waiver of immunity under the Act for 

the conduct of an emergency responder ‘if the action 

is in compliance with the laws and ordinances appli-

cable to emergency action, or in the absence of such 

a law or ordinance, if the action is not taken with con-

scious indifference or reckless disregard for the 

safety of others.’162 

The petitioners offered evidence that the emergency service de-

partment failed to maintain the AED in accordance with the manu-

facturer’s guidelines in violation of Section 779.003, which states: 

“A person or entity that owns or leases an automated external            

defibrillator shall maintain and test the automated external defibril-

lator according to the manufacturer’s guidelines.”163 The court again 

found that there was a disputed material fact.164 This time, the issue 

was whether an action of a city employee that involved responding 
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to a 911 call violated a statute applicable to the action.165 The Texas 

court chose to remand the case for further proceedings.166 

In addition to EMS providers, there are other groups that may be 

compelled by law to render a reasonable level of medical aid and to 

quickly summon outside emergency medical assistance.167 One ex-

ample is common carriers, such as airlines, cab companies, passen-

ger railroads, and cruise ship operators.168 A common carrier is un-

der a duty to its passengers to take reasonable action to protect them 

against unreasonable risk of physical harm and to administer first 

aid after the common carrier knows, or has reason to know, that pas-

sengers are ill or injured.169 The common carrier must continue to 

care for the person until the injured individual can be cared for by 

others.170 Innkeepers, such as hotel and motel operators, comprise 

another group that has a similar duty to its guests and visitors.171 

Lastly, virtually all other commercial business establishments 

fall under the category of premise owners.172 These premise owners 

are possessors of land who hold the property open to the public, and, 

as a result, have a similar duty to those who enter.173 The general 

duty of care has been made more specific as applied in the context 

of AED devices.174 The following section will explore case law in-

volving AEDs and some of the state statutory requirements that 

these various groups must adhere to in greater detail. 

E. The Statutory Requirements, Relevant Case Law, and the 

Implications on Public Entities 

1.  AIRLINES 

Among common carriers, the airline industry was the first to 

face litigation regarding AED devices. In Somes v. United Airlines, 

                                                                                                             
 165 Id. 

 166 Id. 

 167 HARTPENCE, supra note 147, at 79. 

 168 Id. 

 169 Id. 

 170 Id. 

 171 Id. 

 172 Id. at 80. 

 173 Id. 

 174 Id. 



182 UNIVERSITY OF MIAMI LAW REVIEW [Vol. 71:160 

 

Inc.,175 Steven Somes suffered SCA while on board a flight.176 His 

wife brought suit on the basis of the failure to equip the aircraft with 

“certain medical equipment, including an automatic external defi- 

brillator,” because her husband would have allegedly survived the 

in-flight emergency had the plane contained such equipment.177 The 

airline moved to dismiss the case on the basis of various theories of 

preemption.178 The court, however, did not buy the defendant’s ar-

gument and the case ultimately settled.179 

Talit v. Nw. Airlines, Inc. involves a similar fact pattern.180 The 

plaintiff filed suit after her husband died from SCA due to a lack of 

an AED device onboard the flight.181 The issue was whether the air-

line had a duty to carry a defibrillator on the flight in question.182 

Both parties agreed that at the time of the incident, there were no 

regulations requiring that a defibrillator be carried aboard, and the 

airline admitted that it did not equip its aircraft with defibrillators.183 

“The plaintiff’s counsel asked for an opportunity to locate an expert 

witness to testify as to the industry standard at the time of the flight 

regarding the placement of defibrillators on aircraft.”184 The parties 

agreed that if the plaintiff failed to produce an expert, then the case 

would be withdrawn.185 

These cases paved the way for the AMAA and FAA to imple-

ment the current mandates that every commercial aircraft be 

equipped with specified life-saving equipment, including AEDs, 

and that flight crew members be trained in their use.186 However, 

other than mandating that the AED be on board the airline, factors 

related to the use of the device are up to the air carriers and its 

agents.187 Access to the equipment is typically provided to trained 
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crew members or to other persons qualified and trained in the use of 

emergency medical equipment.188 Airlines can choose whether to 

allow fellow passengers to assist another and have access to the de-

vices.189 The FAA does not define who can use the devices because 

that would limit access to those on a flight who might be able to 

assist in a cardiac emergency.190 In a similar vein, the FAA has also 

left the decision of whether to offer treatment or take other action, 

such as safely diverting the aircraft, up to the airline carrier and its 

agents.191   

2.  HEALTH CLUBS 

Examining state statutory regulations pertaining to health clubs 

reveals that Arkansas, California, Illinois, Indiana, Iowa, Louisiana, 

Maryland, Massachusetts, Michigan, New Jersey, New York, Ore-

gon, Pennsylvania, Rhode Island, and the District of Columbia all 

have laws that require health clubs to have at least one AED on their 

premises.192 Michigan defines a health club as: 

[A]n establishment that provides, as its primary pur-

pose, services or facilities that are purported to assist 

patrons in physical exercise, in weight control, or in 

figure development, including, but not limited to, a 

fitness center, studio, salon, or club.193 A health club 

does not include a hotel or motel that provides phys-

ical fitness equipment or activities, an organization 

solely offering training or facilities for an individual 

sport, or a weight reduction center.194 

Interestingly, most states do not include hotel fitness facilities in 

their definition of a health club.195 
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State requirements imposed on health clubs vary based upon the 

definition of a “health club” or other similar terminology and the 

stringency of the mandates imposed.196 For example, Arkansas re-

quires “health spas”197 to not only have an AED device, but also 

mandates that “[a]t all time[s] during staffed business hours, the spa 

shall ensure that at least one (1) employee who has completed a 

knowledge and skills course in operating an automated external de-

fibrillator and in cardiopulmonary resuscitation is assigned to be on 

duty.”198 This law also requires that an AED sign showing the loca-

tion of the AED be in plain view, and a sign with AED and CPR 

instructions be posted, as well.199 

Despite the existence of statutory requirements that health clubs 

have AEDs on their premises,200 case law does not necessarily sup-

port the intent of the statutes.201 Perhaps this is an instance of the 

courts playing catch up because many of the statutory requirements 

were not adopted until the early to mid 2000s.202 For instance, 

Atcovitz v. Gulph Mills Tennis Club, Inc. involved a claim against a 

tennis club for failing to have an AED on-site to treat the victim of 

sudden cardiac arrest.203 In 1996, “Jerry Actovitz suffered a stroke, 

secondary to a heart attack, while playing tennis at the Gulph Mills 

Tennis Club.”204 An ambulance was called and arrived ten minutes 
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later, at which time emergency personnel administered AED 

shocks.205 “Actovitz ‘sustained severe and permanent injuries, in-

cluding anoxic encephalopathy with multiple permanent central 

nervous system disorders.’”206 Actovitz and his wife brought suit 

alleging that “had Gulph Mills possessed an AED device and used 

it on Atcovitz promptly, his injuries would have been significantly 

less and, therefore, Gulph Mills is liable to him for damages.”207 On 

appeal, the Supreme Court of Pennsylvania sought out to determine 

whether a tennis club owes a duty to its members to have an AED 

available on its premises.208 The court examined the Pennsylvania 

Emergency Services Act and the AED Good Samaritan Act, and 

found that neither imposed a duty upon Gulph Mills to acquire, 

maintain, and use an AED.209 The court also stated that the appellees 

did not “cite any other case, statute, or regulation that would have 

imposed such a duty on Gulph Mills at the time of Atcovitz’s inju-

ries in January 1996.”210 

Unfortunately, the plaintiff’s injuries occurred prior to Pennsyl-

vania’s adoption of a statutory requirement that health clubs have 

AED devices in 2012.211 Although the court found that Gulph Mills 

did not owe a duty to plaintiffs to have an AED on premises, the 

court did not consider the current Pennsylvania AED require-

ment.212 In a dissenting opinion, one justice opined that whether a 

tennis club owes a duty to its members to acquire and maintain an 

AED was not at issue before the court.213 Instead, the question was 

whether the EMS Act and Department of Health regulations        

promulgated pursuant to that Act specifically prohibited the club 

from using an AED.214 The justice also stated he would “affirm the 
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Superior Court’s order and remand the case to the trial court to con-

sider in the first instance whether there is any basis on which to con-

clude that [the club] owed a duty to [the plaintiffs].”215 

As more states began to implement statutory requirements man-

dating that health clubs have at least one AED on the premises, a 

question remained as to whether there is also a duty for employees 

to use the AED or whether health clubs could choose to forgo ad-

ministering the AED device to their members as long as the unit is 

present.216 New York addressed this question in two cases.217 In 

Digiulio v. Gran, Inc.,218 Albert Digiulio suffered a cardiac event 

while running on a treadmill at the defendant’s health club.219 The 

club called 911 and began performing CPR.220 In fulfillment of the 

New York statute, the club purchased an AED, which it stored in a 

glass cabinet on a nearby wall.221 The cabinet had a visible key lock 

mechanism, but it was unlocked at the time.222 The club’s assistant 

manager panicked in the moment and assumed the cabinet was 

locked, searching for the key until EMS personnel arrived.223 EMS 

used their own AED device and administered shocks.224 Unfortu-

nately, Mr. Digiulio suffered anoxic brain damage and was hospi-

talized until his death.225 

The ensuing lawsuit alleged that Mr. Digiulio should have been 

treated with the club’s AED device before the EMS personnel ar-

rived, which may have prevented the brain damage from occur-

ring.226 The plaintiff “acknowledged that the club ‘literally’ com-

plied with the statute by having the AED and a certified employee 

on premises, but argued that the statute imposed a duty to make the 
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AED available and to use it when necessary.”227 The court found 

that the statute’s limitation of liability on health clubs and their 

agents when “voluntarily” using AEDs did not impose a duty to use 

the device.228 The court determined that although the statute intends 

to make AEDs available and “encourage[s] their use in medical 

emergencies, it did not intend to impose liability on clubs for usage 

failures.”229 

The following year, the Appellate Division of the Supreme 

Court of New York expanded on this earlier holding in Miglino v. 

Bally Total Fitness of Greater New York, Inc.230 The Court held that 

the statute concerning AED device implementation in health clubs 

imposed an inherent duty to make use of the statutorily required 

AED; thus, the plaintiff’s allegations were sufficient to state a claim 

for negligence.231 In this case, Gregory Miglino, Sr. collapsed near 

the racquetball courts at the health club.232 The club’s personal 

trainer directed the receptionist to call 911 while another employee 

retrieved the club’s AED device.233 The personal trainer, who was 

certified to operate an AED and administer CPR, responded to 

Miglino and took his pulse, but did not administer CPR or use the 

AED device.234 When he left to check the status of the 911 person-

nel, two club members, a doctor, and a medical student stepped in 

and administered CPR.235 When the EMS arrived and used the AED 

device, Miglino could not be revived.236 

The plaintiff’s lawsuit alleged that the health club failed to meet 

the requirements of New York law by providing an employee who 

was properly certified to operate an AED or perform CPR and that 

the health club’s employees negligently failed to use an available 

AED, or failed to use it within sufficient time to save Miglino’s 
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life.237 The health club claimed immunity under the Good Samaritan 

Law, but the plaintiff countered that the law did not apply because 

the employee did not actually render emergency treatment to 

Miglino.238 The Court examined the statute and noted that the em-

ployee began to render aid by directing the 911 emergency call to 

be made, sought medical assistance within the club, and took 

Miglino’s pulse.239 Based on these facts, the Court held that the 

plaintiff’s claims stated a sufficient cause of action and affirmed the 

lower court’s decision.240 

Two years later, however, the Court of Appeals of New York 

held that the statute concerning AED device implementation in 

health clubs did not create a duty for a health club to use an AED; 

but affirmed that the plaintiff’s allegations were sufficient to state a 

claim for negligence.241 In that case, Chief Judge Lippman dissented 

in part, noting that, based on the majority’s interpretation of the New 

York statute, health clubs are required both to purchase automated 

external defibrillators and train employees on how to use them, but 

not to actually use the devices—an interpretation that is “contrary to 

accomplishing the goal of the legislation.”242 

In states without AED device statutory requirements, courts 

have been unwilling to impose a duty upon health clubs.243 Although 

statistics are not available on how often cardiac arrests occur in 

health clubs, the number of states requiring that AED devices be on 

the premises continues to increase.244 The reluctance of health clubs 

to purchase and use AED devices due to fear of litigation is a mis-

apprehension.245 Legislative precedent does not impose greater lia-

bility and with the statistical evidence that AEDs save lives, health 
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clubs may find themselves facing fewer lawsuits if they used AEDs 

rather than forgoing the devices. 

3. HOTELS 

Despite the very nature of hotels, they are not bound by any fed-

eral legal requirements to install and maintain AED devices.246 Ac-

cording to Expedia, Inc., only 7,000 of 53,000, or 13% of hotels, 

have “medical assistance available,” which can include AED de-

vices.247 Hotels have resisted the installation of these life-saving de-

vices because of the perceived fear of potential litigation and liabil-

ity.248 The general view is that the hotel may incur liability for not 

having enough AED units on the premises, failing to place the AEDs 

in the appropriate places, or failing to maintain the AEDs.249 An-

other concern is how to properly train hotel employees.250 Hotels are 

also worried that the Good Samaritan provisions are not adequate 

and do not want to expend funds defending lawsuits over AED pos-

session and deployment.251 Case law, however, upholds the immu- 

nity provided to hotels by the Good Samaritan provisions as evi-

denced by the Third Circuit Court of Appeals’s decision in Abram-

son v. Ritz Carlton Hotel Co., LLC.252 

Martin Abramson went into cardiac arrest between 8:00 and 

9:00 p.m. while having dinner at the Ritz-Carlton Hotel & Spa in 

Rose Hall, Jamaica.253 His wife and other guests began CPR while 

calling out for help.254 At 9:07 p.m., an ambulance was called and 

shortly thereafter a Loss Prevention Officer of the hotel produced an 
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oxygen tank and AED.255 After CPR and oxygen failed to help Mr. 

Abramson, “AED shocks were administered.”256 However, the 

plaintiff claimed that the device only produced a “quiver” of a jolt 

because the unit was not charged, and the court assumed that the 

equipment malfunctioned for the purposes of the appeal.257 The vic-

tim was then taken to a hospital where he later died.258 A medical 

expert opined that “if emergency personnel or functioning medical 

equipment had arrived at the [h]otel sooner, Mr. Abramson may 

have had at least a 50% chance of long-term survival.”259 The vic-

tim’s wife brought suit alleging the hotel breached the duty of care 

owed to her husband.260 

The Court of Appeals affirmed the District Court’s determina-

tion that a hotel’s duty to a guest in a medical emergency is limited 

to summoning help and providing basic first aid until professionals 

arrive.261 Based on the evidence that an ambulance was called when 

requested and that Mr. Abramson received CPR from trained medi-

cal professionals while awaiting the ambulance, the court found that 

the hotel did not breach its duty.262 Moreover, “to the extent that the 

hotel incurred a heightened duty by providing an oxygen tank and 

AED, the Good Samaritan Act shields [it] from any liability for neg-

ligence.”263 

The court examined whether the hotel, as an innkeeper, had a 

duty to affirmatively assist an ill person such as Mr. Abramson who 

was suffering from SCA.264 Relying on the Restatement (Second) of 

Torts § 314A and the accompanying commentary,265 the court con-

cluded that “an innkeeper must only summon medical care when the 
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need becomes apparent and take reasonable first aid measures until 

medical care arrives.”266 The court elaborated further, stating that 

the duty “clearly ‘does not extend to providing all medical care that 

. . . [an] innkeeper could reasonably foresee might be needed.’”267 

Essentially, the Court of Appeals concluded that there was no duty 

for the Hotel to have an AED device.268 

There is a scarcity of reported cases against hotels. Most claims 

seem to result in settlement, so there is little judicial guidance on the 

duty of a hotel to obtain and employ AEDs. Cases such as Abramson 

illustrate that courts are unwilling to impose a higher burden on      

hotels than what is statutorily mandated.269 Since hotels continue to 

believe the misinterpretation that installation of AED devices will 

cause additional liability, there is an incentive to forgo AEDs all to-

gether rather than determining the proper methods of use and 

maintenance procedures.270 

Despite this perverse incentive, several hotels that have installed 

AEDs quickly saw the benefits of these life-saving devices.271 As 

part of a public-access defibrillation program in San Diego 

County,272 the Sheraton San Diego Hotel and Marina obtained 

AEDs and six of seven people who suffered SCA over a five-year 

period were saved with the devices.273 A study done by the program 

found that “74% of cardiac-arrest victims who received AED treat-

ment survived, while only 4% survived waiting for paramedics with-

out AED use. . . . “274 In light of these statistics, it is surprising that 
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some hotels continue to be unwilling to implement the usage of 

AEDs. 

Information on whether or not a hotel is equipped with AEDs is 

not commonly found online.275 However, the Sheraton San Diego 

Hotel and Marina uses its AED implementation to its advantage and 

announces online its designation as a facility that incorporates the 

American Heart Association’s Automatic AED program and abides 

by the program’s guidelines to protect guests, attendees, and em-

ployees from SCA.276 An interesting question is whether the Shera-

ton San Diego Hotel and Marina has gained additional business due 

to its AED implementation. Perhaps as more hotels implement AED 

programs, there will be a business incentive to remain competitive 

and more companies will be inclined to voluntarily implement their 

own AED process. 

4.  SHOPPING CENTERS AND RETAIL STORES 

It is unlikely that the type of strenuous activity occurring in 

health clubs takes place inside of shopping centers. However, due to 

the large number of individuals who suffer from SCA each year, and 

the high amount of patrons visiting a shopping center, it is reason-

ably foreseeable that a patron might suffer from such an attack in a 

store—or so the plaintiff alleged in Verdugo v. Target Corp.277 Mary 

Ann Verdugo was shopping at a Target store when she suffered 

SCA.278 The store did not have an AED, and by the time EMS ar-

rived, responders were unable to revive Verdugo.279 The court found 

that “[i]n light of the extent of the burden that would be imposed by 

a requirement to acquire and make an AED available[,] and in the 

absence of any showing of heightened foreseeability of sudden car-

diac arrest or of an increased risk of death,” Target owed no duty to 

purchase and make the devices accessible under California law.280 

Oregon is currently the only state with existing requirements re-

lated to the implementation of AED devices in shopping centers and 
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includes these facilities with other areas designated as “places of 

public assembly.”281 Oregon defines a place of public assembly as 

one with 50,000 square feet or more of indoor space “where the pub-

lic congregates for purposes such as deliberation, shopping, enter-

tainment, amusement or awaiting transportation,” or where “at least 

50 individuals congregate on a normal business day.”282 In addition 

to shopping malls and large retail stores, this definition can also in-

clude office buildings and transportation terminals.283 

IV. CONCLUSION 

The benefit of AED devices is clear. More than 350,000 SCA 

incidents occur each year, and an AED device can make the differ-

ence between life and death for the victim.284 The federal govern-

ment recognizes the importance of these life-saving devices and has 

mandated their availability in the airline industry.285 Other busi-

nesses must follow the statutory and common law requirements of 

their jurisdiction.286 Currently, fifteen states require health clubs to 

acquire AEDs and make them available.287 Courts seem unwilling 

to impose any additional liability in these and other businesses such 

as hotels and shopping centers.288 In some cases, the courts’ rulings 

seem to defeat the purpose and intent of the jurisdictions respective 

statutes.289 Proponents argue that as awareness of the advantages of 

AEDs continues to grow, businesses should be more inclined to 

willingly implement the devices.290 Courts do not want to burden 

businesses with additional liability,291 but businesses can still be 

protected through Good Samaritan immunity laws, insurance, and 

indemnification contracts with AED manufacturers.292 
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