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Why Can’t We Be Friends?
Judges’ Use of Social Media
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According to the latest Pew Internet studies, as of May 2013, 72%
of adult Americans have at least one social networking profile, up from
67% in 2012.! Even among older age groups, the percentages are sur-

* John G. Browning is a partner with the Dallas office of Lewis Brisbois Bisgaard & Smith,

where he handles a wide variety of civil litigation in state and federal courts. He is a graduate of
Rutgers University and the University of Texas School of Law, and he serves as an adjunct
professor at SMU Dedman School of Law.
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prisingly high and growing: 60% of those aged 50 to 64 are active on
social media, while 43% of those aged 65 and older use social network-
ing sites.? It only stands to reason, therefore, that as the percentage of
the population that has embraced the paradigm shift in communications
that social networking represents continues to grow, an increasing num-
ber of those with an online presence will be members of the judiciary.
Yet, this inescapable reality raises larger questions that lawyers, judges,
and judicial ethics authorities all over the country are confronting:
Should a judge maintain a social networking presence? How active
should he or she be? Should a judge be Facebook “friends” with a law-
yer who practices in her.court or with members of the public who may
wind up as litigants before her? And how attenuated can a Facebook
“friendship” be? If a party or witness happens to count a member of a
judge’s family among his online contacts, is that itself a sufficient
ground for recusal? In short, to what extent is social media activity at
odds with applicable canons of judicial ethics?

In 2010, the Conference of Court Public Information Officers
(CCPIO) conducted a survey entitled “New Media and the Courts: The
Current Status and a Look at the Future.”® Forty percent of the respond-
ing judges said that they used one or more social networking sites—
nearly 90% reported using Facebook, while 21% had a LinkedIn
account.* Not surprisingly, judges who were elected were far more
likely to use social media (66.7%) than their counterparts who were
appointed (8.8%).°> The majority of judges using social networking sites
characterized their use as purely personal in nature, and they were
clearly comfortable with this personal use—only about 35% of those
using social media felt that personal use could compromise their judicial
ethics in any way.® The judges were considerably more divided when it
came to using Facebook and other sites in their professional lives: Half
either disagreed or strongly disagreed with the statement, “[jludges can
use social media profile sites, such as Facebook, in their professional
lives without compromising professional conduct codes of ethics.””
When the study was repeated in 2013, more than 30% of the judges
responding stated that they had privacy concerns about using social

ARE SociaL NETWORKING SITE UseRrs 2 (2013), available at http://pewinternet.org/Reports/2013/
social-networking-sites.aspx.

2. Id at 3-4.

3. CHRISTOPHER J. DAVEY ET AL., NEW MEDIA CoMM. OF THE CONFERENCE OF COURT PuB.
InFo. OfrFiceRs, NEw MeDIA AND THE COURTs: THE CURRENT STATUS AND A LOOK AT THE
Future (2010), available at htip://ccpio.org/wp-content/uploads/2012/06/2010-ccpio-report.pdf.

4. Id. at 65.

5. Id

6. Id. at 66.

7. Id.
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media tools, while 21.7% reported having ethical concerns about social
media use.? '

This article examines both the positive aspects of judges participat-
ing in social media as well as the ethical pitfalls. It will look at not only
individual instances of judges’ misconduct in their use of social media,
but also the varying treatment seen in the ethics opinions and judicial
rulings from around the country that have addressed the issue. These
decisions reveal that attitudes toward judges being active on social
media vary among the states that have dealt with this issue. These deci-
sions, and the attitudes they reflect, shed light on how we view judges
and their role in society. Are judges to be viewed as isolated from soci-
ety? Are they to be viewed as philosopher-priests toiling away in our
jurisprudential temples? Should they be regarded as fully connected to
society and all of its foibles, with their work reflecting accessibility to
the citizens they serve?

Part of the problem in analyzing judges’ use of social media is that
those few scholars who have looked at this area, not to mention many of
the ethics bodies that have tried to tackle it as well, tend to take one of
two paths in looking at the subject.® The first could best be described as
the restrictive approach—judges should either have no social network-
ing presence whatsoever or, at least, a severely limited one, such as a
Facebook fan page for political purposes maintained by an election cam-
paign representative.'® For advocates of this approach, such a policy of
avoidance “not only safeguards the public better . . . , it also decreases
the risks of judicial disqualification and recusal.”?!

The second approach is what might be called the cautiously integra-
tive!? or “permissive approach.”!® This gives cautious consent to the
concept of judicial use of social media, albeit with considerable trepida-
tion, while imposing multiple caveats on such use.!* Advocates of this
approach have even called for social media-specific rules of judicial
ethics.!s

8. CHRISTOPHER J. DAVEY & CarOL TAYLOR, CONFERENCE OF COURT PuB. INFO. OFFICERS,
2013 CCPIO New MEbiA Survey 13 (2013), available at http://ccpio.org/wp-content/uploads/
2012/09/2013-New-Media-Survey-Report_CCPIO.pdf.

9. See, e.g., Samuel Vincent Jones, Judges, Friends, and Facebook: The Ethics of
Prohibition, 24 Geo. J. Lecar Etnics 281, 286-90 (2011); Craig Estlinbaum, Social Networking
and Judicial Ethics, 2 ST. MARY’s J. oF LEGAL MaLPrACTICE & ETHICS 2, 5-6 (2012); Aurora
Wilson, Comment, Let’s Be Cautious Friends: The Ethical Implications of Social Networking for
Members of the Judiciary, 7 WasH. J.L. TEcH. & ArTs 225, 229-30 (2012).

10. See Jones, supra note 9 at 28788, 300.

11. Id. at 302.

12. Id. at 287-88.

13. Estlinbaum, supra note 9, at 6 (citing Jones, supra note 9).

14. Id. at 23-25.

15. E.g., Jones, supra note 9, at 284 & n.26; Estlinbaum, supra note 9, at 28.
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But a more sound approach than either of these two would be the
digitally enlightened or realistic approach. Social networking is here to
stay, with over 1.11 billion Facebook users and nearly 500 million active
Twitter users attesting to this fact,’® not to mention the continued
proliferation of other social networking applications like Instagram,
Pinterest, Vine, and countless others. While the technology involved
may be newer, at their core, social networking sites are simply platforms
for communication and social interaction. Judges have had to contend
with the ethical risks, such as the appearance of impropriety posed by
other forms of social interaction for decades, if not centuries. Existing
rules of judicial conduct are more than sufficient to provide guidance
when it comes to judges’ use of social media, once one recognizes that
communications and interaction via social media are no different in their
implications than more traditional forms of communication. In other
words, an ex parte communication in cyberspace is no less inappropriate
than one made over drinks at a bar association gathering, whereas being
a golfing buddy of the judge at a local country club is perhaps more
likely to risk conveying to the public the appearance of a special rela-
tionship with or an ability to influence the judge than being Facebook
“friends” with him.

Other approaches minimize or ignore the value of social media for
judges not only as a practical tool for judicial election campaigns, but
also as a means of public outreach about the role of courts and judicial
decisions. The integrity and independence of the judiciary is aided by
social media use, just as much as misuse of social networking by judges
can damage the public’s perception of this integrity and independence.
In fact, social networking sites themselves provide tools for minimizing
the risks that observers often point to when discussing judicial use of
social media, such as maintaining appropriate privacy settings, having a
separate professional profile or fan page, or disabling comment
functions.

Those opposed to judges using social media, as well as those who
favor serious restrictions on it, are all too often guilty of not understand-
ing the technology itself or its benefits as a means of social engagement.
Even more fundamentally however, such critics operate under a flawed
understanding of the nature of relationships in the digital age. Accord-
ingly, this article will begin with a look at the contrast between how
some judicial ethics bodies have understood the term “friend” in the

16. E.g., Number of Active Users at Facebook over the Years, YaHoo! (May 1, 2013, 7:27
PM), http://news.yahoo.com/number-active-users-facebook-over-230449748.html; Richard Holt,
Twitter in Numbers, THE TELEGRAPH (Mar. 21, 2013, 11:06 AM), http://www.telegraph.co.uk/
technology/twitter/9945505/Twitter-in-numbers.html.
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social media context and the significance, or lack thereof, attributed to
that relationship by the courts themselves.

II. A “FrieND” BY ANY OTHER NAME? THE TRUE MEANING OF
FrIENDSHIP IN THE DIGITAL AGE

Florida, the most draconian of jurisdictions when it comes to judges
and social media, has made it grounds for automatic disqualification of a
judge if a lawyer for one of the parties is a Facebook “friend.”!” How-
ever, a minority of the Florida Supreme Court Judicial Ethics Advisory
Committee reached a different conclusion when this issue was examined
because of a very different understanding—and, I would argue, a better
reasoned and pragmatic one—of the true meaning of “friend” in this
digital age. The minority’s view stated:
The minority concludes that social networking sites have become so
ubiquitous that the term “friend” on these pages does not convey the
same meaning that it did in the pre-[I]nternet age; that today, the term
“friend” on social networking sites merely conveys the message that
a person so identified is a contact or acquaintance; and that such an
identification does not convey that a person is a “friend” in the tradi-
tional sense, i.e., a person attached to another person by feelings of
affection or personal regard. In this sense, the minority concludes that
identification of a lawyer who may appear before a judge as a
“friend” on a social networking site does not convey the impression
that the person is in a position to influence the judge and does not
violate Canon 2B [of the Florida Code of Judicial Conduct].!®

This minority view of friendship in the Facebook context has been
more widely accepted in courts around the country than the Florida Judi-
cial Ethics Advisory Committee majority’s view. For example, in Wil-
liams v. Scribd Inc., a case concerning copyright claims against Scribd,
the court observed, “it’s no secret that the ‘friend’ label means less in
cyberspace than it does in the neighborhood, or in the workplace, or on
the schoolyard, or anywhere else that humans interact as real people.”"®
In a securities law case, Quigley Corp. v. Karkus, the plaintiff (Quigley

17. Fla. Judicial Ethics Advisory Comm., Op. 2009-20 (2009), available at http://www .jud6.
org/LegalCommunity/LegalPractice/opinions/jeacopinions/2009/2009-20.html; see also Gena
Slaughter & John G. Browning, Social Networking Dos and Don’ts for Lawyers and Judges, 73
Tex. BJ. 192, 194 (2010).

18. Fla. Judicial Ethics Advisory Comm., Op. 2009-20.

19. Williams v. Scribd, Inc., No. 09¢v1836-LAB (WMc), 2010 U.S. Dist. LEXIS 90496, at
*16 (S.D. Cal. June 23, 2010) (citation omitted); see also Slaughter & Browning, supra note 17, at
194 (discussing S.C. Judicial Dep’t Advisory Comm. on Standards of Judicial Conduct, Op. 17-
2009 (2009), available at http://www judicial.state.sc.us/advisoryOpinions/displayadvopin.
cfm?advOpinNo=17-2009 (“A judge may be a member of Facebook and be friends with law
enforcement officers . . . as long as they do not discuss anything related to the judge’s position as
a magistrate.”)).
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Corporation) asserted that certain shareholders were trying to take con-
trol of the company by making “materially false statements in proxy
materials.”?° The plaintiff claimed that some of these shareholders main-
tained “extensive personal and professional connections”; therefore, the
plaintiff argued, the court should find that they were acting in collusion
to “solicit proxies and vote shares.”?' Had the shareholders—through
their networks of Facebook “friends”—acquired a sufficient degree of
“beneficial ownership,” certain statutory disclosure requirements would
have been triggered.?> The court dismissed this argument, however,
attributing “no significance” to these Facebook “friendships.”>® The
court “note{d] that electronically connected ‘friends’ are not among the
litany of relationships targeted by the Exchange Act or the regulations
issued pursuant to the statute. Indeed, ‘friendships’ on Facebook may be
as fleeting as the flick of a delete button.”**

Similarly, in Invidia, LLC, v. DiFonzo (a state court dispute over a
non-compete agreement involving a hairstylist and the salon that for-
merly employed her), the court weighed the distinction between true
friendship, “Facebook friendship,” and the instance when a “friend” is
little more than a business contact.?® Invidia claimed that it had experi-
enced an “unprecedented” wave of 90 customer cancellations after
DiFonzo left to work at a rival salon.?® The salon pointed to the fact that
their former employee was “Facebook friends” with at least eight of
their clients and argued that its customer lists were valuable trade
secrets.”” The court, however, was not persuaded that any solicitation
had taken place or that anything deep or meaningful was conveyed by
being Facebook “friends,” stating the following:

[Olne can be Facebook friends with others without soliciting those

friends to change hair salons, and Invidia has presented no evidence

of any communications, through Facebook or otherwise, in which

Ms. DiFonzo has suggested to these Facebook friends that they

should take their business to her chair at David Paul Salons. . . . If

[the 90 clients who cancelled] are accustomed to communicating with

Invidia through Facebook, they are probably Facebook-savvy enough

to locate Ms. DiFonzo’s Facebook page after she left Invidia.?®

In Onnen v. Sioux Falls Independent School District, a wrongful

20. No. 09-1725 2009, WL 1383280, at *1 (E.D. Pa. May 15, 2009).

21. Id at *3.

22. Id

23. Id. at *5 n.3.

24. Id.

25. No. MICV20123798H, 2012 WL 5576406, at *1, *6 (Mass. Dist. Ct. Oct. 22, 2012).
26. Id. at *6.

27. Id. at *2, *6.

28. Id. at *6.
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termination case, the plaintiff argued that the trial judge should have
recused himself because “a major witness” for the defense posted a
happy birthday message on the judge’s Facebook page in Czech during
trial, but before the witness testified.>® The South Dakota Supreme Court
concluded that the message was not an ex parte communication because
it did not “concern a pending or impending proceeding.”*® Moreover,
the court noted that the post was inconsequential and that the judge
neither invited, responded to, nor acknowledged it, stating, “Judge
Srstka noted that the post was only one of many and that he did not
personally know [the witness]. Furthermore, Judge Srstka . . . also stated
that . . . [the message] did not affect [his] decision-making, as [he] did
not know it occurred.”!

Even in a case involving potentially devastating consequences of a
Facebook “friendship” between two jurors and the mother of a victim in
a criminal case, the Kentucky Supreme Court acknowledged the often-
fleeting nature of this relationship:

But “friendships” on Facebook and other similar social networking

websites do not necessarily carry the same weight as true friendships

or relationships in the community, which are generally the concern

during voir dire. The degree of relationship between Facebook

“friends” varies greatly, from passing acquaintanceships and distant

relatives to close friends and family. The mere status of being a

“friend” on Facebook does not reflect this nuance and fails to reveal

where in the spectrum of acquaintanceship the relationship activity
falls.>2

Perhaps the ultimate example that “friend” can often mean anything
but comes from a criminal case with important constitutional implica-
tions, United States v. Meregildo.*® In Meregildo, one of the criminal
defendants, Colon, moved to suppress evidence seized pursuant to a
warrant from his Facebook account.** Colon challenged the govern-
ment’s methods used to obtain evidence supporting its showing of prob-
able cause and argued that he had a legitimate expectation of privacy
when he posted to “friends” on his Facebook profile about his criminal
activities.>> The prosecutors accessed Colon’s “Mellymel Balla”
Facebook profile through the account of one of Colon’s “friends,” who
was a cooperating witness.>® Thanks to this “friend,” the prosecution

29. 801 N.w.2d 752, 754, 757 (S.D. 2011).

30. Id. at 757-58.

31. Id. at 758.

32. Sluss v. Kentucky, 381 S.W.3d 215, 220-22 (Ky. 2012).
33. 883 F. Supp. 2d 523 (S.D.N.Y. 2012).

34. Id. at 524.

35. Id. at 525.

36. Id.
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another social networking platform, Twitter.?®> In this opinion, the nar-
row questions confronted by the Committee were whether a judge seek-
ing re-election would be allowed to “create a Twitter account with a
privacy setting open so that anyone—including lawyers—would be able
to follow” the judge and whether the campaign manager would be per-
mitted to “create and maintain the Twitter account, instead of the judge”
directly.?*® The Committee’s answer to both questions was “yes,” noting
the utility of Twitter for political campaigning as the Twitter account
could share “tweets” about a candidate’s “judicial philosophy, campaign
slogans, and blurbs about the candidate’s background,” as well as update
followers about upcoming events.?*’

However, the Florida Judicial Ethics Advisory Committee heark-
ened to its earlier opinions restricting judicial use of social media, noting
that certain dimensions of Twitter could violate Canon 2B’s prohibition
against conveying or permitting others “to convey the impression that
[they are] in a special position to influence the judge.”**® The Commit-
tee noted that a Twitter user could block specific followers, mark certain
tweets as “favorites,” create lists of followers, and subscribe to lists cre-
ated by another user.?®® These features, the Committee observed, posed
the potential of violating Canon 2B:

If a user posts a tweet that is complimentary or flattering to the . . .

judge, the judge could re-tweet it or mark it as a “favorite.” No matter

how innocuous the tweet, this could convey or permit the tweeter to

convey the impression that the tweeter is in a special position to

influence the judge. . . . [Twitter followers] could be perceived to be

in a special position to influence the judicial candidate. The . . . judge

could avoid this appearance by not creating any lists of followers.

Still, if the . . . judge were to appear on another Twitter user’s list of

followers, that follower could create the impression of being in a spe-

cial position to influence the judge.>*®

The Committee also expressed concern that “[a] judge’s Twitter
account [could] create[ ] an avenue of opportunity for ex parte commu-
nication.”**! The Committee described how such a scenario would play
out:

Assume a Twitter user is a party who has a case assigned to a judge
with a Twitter account. The party could send the judge a tweet about

295. Fla. Judicial Ethics Advisory Comm., Op. 2013-14 (2013), available at http://www jud6.
org/legalcommunity/legalpractice/opinions/jeacopinions/2013/2013-14.html.
296. Id.
297. Id.
298. Id.
299. Id.
300. Id.
301. Id.
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the case. The judge unwittingly would receive the tweet. The only
way to avoid receiving the tweet would be if the judge knew the
party’s Twitter account name, and exercised Twitter’s blocking
option when the judge set up the judge’s Twitter account.>*

While the Committee ultimately opined that the safest course of
action is simply to have the judge’s campaign manager create and main-
tain the Twitter account,*®® the Committee’s reasoning is flawed and
reflects the same limited grasp of social networking as its earlier opin-
ions. First, the risk of ex parte contact by virtue of having a Twitter
account is no greater than that created by having a publicly known email
account, a direct-dial telephone number, or a physical address at the
courthouse—all of which are readily ascertainable about most judges. A
party determined to attempt an ex parte communication with a judge
would be only temporarily frustrated by the lack of a Twitter account or
by being blocked from a judge’s Twitter account before turning to more
traditional avenues of communication. Second, the Committee mistak-
enly attributes greater significance to the act of following or being fol-
lowed on Twitter, or of retweeting and being retweeted, than those more
familiar with the social networking-microblogging site would accord
such acts. Just as it mischaracterized the significance of “friend” status
on Facebook, the Committee also places an inordinate importance on
being a follower or someone who is followed on Twitter, especially in
light of the fact that users have no say in who follows them.

L. Other States

Other states have certainly considered, but have not yet issued deci-
sions on, the issue of judges’ activity on social media. For example,
Georgia’s Committee, chaired by Georgia Supreme Court Justice Hugh
Thompson, began meeting in 2012 to consider a wide range of possible
updates to the state’s judicial code of ethics, including judicial use of
social media.>*®* The Utah Judicial Council has created a Social Media
Subcommittee to examine the issue of judges using social media.?
Other jurisdictions, such as Indiana’s Delaware County, have adopted
social media policies prohibiting county court employees from misuse of

302. 1d.

303. Id.

304. R. Robin McDonald, Ga. Judicial Reform Addressing Social Media on the Horizon, L.
TecH. News (Jan. 21, 2012), http://www.law.com/jsp/lawtechnologynews/PubArticleLTN.jsp?
id=1202539064898.

305. See SociaL MEepia SuBcommrIrTeg, JupiciaL OuTtrReacH ComMm., REPORT AND
RECOMMENDATIONS OF THE SOCIAL MEDIA SUBCOMMITTEE OF THE OF THE JuDICIAL QUTREACH
Commrrree RE: JubiciaL EMPLOYEE USE oF SociaL MEebia (2011), available at hitp://www.ncsc.
org/~/media/Files/PDF/Information%20and %20Resources/Social_Media_Subcommittee_FINAL
_REPORT .ashx.



2014] WHY CAN’T WE BE FRIENDS? 527

social networking sites.?*® Such misuse includes posting photos online
of court employees “in an intoxicated condition” and discussing or
revealing on a social networking site “any information related to a judge,
co-workers, parties before the court, attorneys who appear before the
Court, local law enforcement officials, and/or any information obtained
through the employee’s observation of and/or work with the Court.”>%’
Commentators in states like Georgia and Pennsylvania have speculated
about how a judicial ethics committee might decide with regard to
judges and social media, but official pronouncements have yet to be
issued.’® One commentator has even gone so far as to “unofficially”
add Indiana and Wisconsin to the list of states weighing in on the topic
of judges and social media.’® However, it is important to clarify that
these “unofficial opinions” come from individual authors writing articles
in local legal periodicals in which they theorize how state judicial ethics
authorities might come down on the issue, and they are not official pro-
nouncements from governing bodies.>!°

VII. Cases CONSTRUING JUDGES’ ACTIVITIES ON SociaL MEDIA

To date, there have been two significant decisions discussing the
limitations that can be placed on judges’ interactions via social network-
ing sites.*!! The first, from Florida, interprets that state’s highly restric-
tive stance on judges being Facebook “friends” with attorneys. The
second, from Texas, addresses the issue of whether recusal is warranted
when a judge’s Facebook “friends” happen to include someone affiliated
with the victim(s) of a crime.

306. DEL. Cir. Ct1. Soc. NETWORKING PoLicy (2011), available at http://www thestarpress.
comy/assets/pdf/C7178737830.pdf.

307. Id.

308. See, e.g., J. Randolph Evans & Joshua B. Belinfante, Ga. Judges on Facebook: To Friend
or Not 1o Friend?, L. TEcH. NEws (Aug. 30, 2011), http://www.law.com/jsp/lawtechnologynews/
PubArticleLTN.jsp?id=1202512740798; Samuel C. Stretton, Do Judicial Officers Belong on
Facebook?, L. Tecu. News (Nov. 29, 2011), http://www.law.com/jsp/lawtechnologynews/
PubArticleLTN.jsp?id=1202533670255; see also McDonald, supra note 304.

309. See Brian Hull, Note, Why Can’t We Be “Friends”? A Call for a Less Stringent Policy for
Judges Using Online Social Networking, 63 HasTings L.J. 595, 608 & n.93, 612, 614 (2012).

310. See, e.g., Adrienne Meiring, Ethical Considerations of Using Social Networking Sites,
Inp. C1. Times, Dec. 2009, at 10, available at http://indianacourts.us/times/2009/12/ethical-
considerations-of-using-social-networking-sites/; Richard J. Sankovitz, Can’t We Be Friends?
Judges and Social Networking, THE THIRD BrancH, Winter 2010, at 10.

311. Although a case has not yet surfaced, New York has also addressed this issue in a
hypothetical in an ethics opinion. See N.Y. Advisory Comm. on Judicial Ethics, Op. 13-39 (2013),
available at http://www.nycourts.gov/ip/judicialethics/opinions/13-39.htm.
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A. Domville v. State

In Domville v. State,>'? Pierre Domville faced three charges of lewd
and lascivious battery on a child.?'® At the trial court level, Domville’s
attorney filed a motion to disqualify the trial judge because he happened
to be “friends” on Facebook with the prosecutor handling the case.®'4
Domville’s affidavit in support of the disqualification motion pointed
out that he himself was a Facebook user and that his “friends” on that
site were limited to his “closest friends and associates, persons whom
[he] could not perceive with anything but favor, loyalty, and partial-
ity.”?!> His affidavit also “attributed [previous] adverse rulings to the
Jjudge’s Facebook relationship with the prosecutor. The trial judge
denied the motion as ‘legally insufficient.” 3¢

On appeal, in a September S, 2012 per curiam opinion, the Court of
Appeals relied heavily on the Judicial Ethics Advisory Committee’s
November 2009 ethics opinion prohibiting judges from being Facebook
“friends” with attorneys.>!” Reiterating the Committee’s conclusion that
“a judge’s activity on a social networking site may undermine confi-
dence in the judge’s neutrality,” and because it felt that Domville had
“alleged facts that would create in a reasonably prudent person a well-
founded fear of not receiving a fair trial,” the appellate court denied
disqualification and remanded to the circuit court.>'® Interestingly, the
three elements that the Court of Appeals took from the 2009 ethics opin-
ion in bringing judges’ social networking activities within the prohibi-
tion of Canon 2B were the following: (1) “[t]he judge must establish the
social networking page”; (2) the site must give the judge discretion to
accept or reject “friend” requests; and (3) “[tlhe identity of the
‘friends’ . . . selected by the judge . . . must then be communicated to
others.”*'® The first two elements—having a Facebook profile and being
able to accept or decline “friend” requests—have nothing to do with
Canon 2B’s prohibition against conveying or allowing others to convey
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the impression that they are in a special position to influence the
judge.>?° The third element, that the “friend” status must be communi-
cated to others, is the only one of any bearing to the Committee’s (and
now the appellate court’s) chief concern. Why, then, does Florida’s Judi-
cial Ethics Advisory Committee not simply elect a lesser prohibition? In
other words, instead of banning judges from “friending” attorneys alto-
gether, why not simply require judges to keep their “friends” private by
implementing the appropriate privacy settings on their profiles?

It is a question that has not been answered by Florida authorities, or
indeed any of the few states that restrict judges from “friending” attor-
neys who appear before them, such as California or Oklahoma. How-
ever, there are both practical concerns and policy reasons why this may
not be a workable solution. From a practical standpoint, such a tactic
would require judges to master their privacy settings and to be vigilant
for changes made by Facebook and other social networking sites to their
privacy policies, which have been revised repeatedly and are likely to be
revised often in the future. It would also demand imposing a similar
requirement on attorneys to keep all of their “friends” private, if this list
of “friends” happened to include members of the judiciary. Not only
would this involve a sweeping change affecting a population outside the
jurisdiction of judicial ethics authorities, it would also present—on a
grander scale—the same kind of practical challenge of requiring attor-
neys to implement and keep up with the ever-changing privacy function-
ality of Facebook and other sites.

From a public policy perspective, the idea of allowing judges to
have a list of attorney “friends,” as long as they keep it hidden from
public view, is hardly likely to fulfill the goal of maintaining the pub-
lic’s confidence in the integrity of the legal system and the impartiality
of the judiciary. If anything, such a policy is only likely to erode public
confidence and generate distrust of both the process and the outcome of
a particular proceeding. It is a fact of life that relationships exist between
judges and lawyers that are not public knowledge, such as golfing, hunt-
ing, or other social relationships, but it is another thing entirely to have a
policy or mandate to keep these relationships hidden.

In any event, in January 2013, the Florida Fourth District Court of
Appeals ruled on the State’s Motion for Rehearing and Motion for Certi-
fication.”?! While the court denied the motion for rehearing, it did certify
the following question to the Florida Supreme Court: “Where the presid-
ing judge in a criminal case has accepted the prosecutor assigned to the

320. See FLa. Cope oF JubiciaL Conpbuct Canon 2B (2008).
321. Domville v. State, No. 4D12-556, 2013 WL 163429 (Fla. Dist. Ct. App. Jan. 16, 2013),
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case as a Facebook ‘friend,” would a reasonably prudent person fear that
he could not get a fair and impartial trial, so that the defendant’s motion
for disqualification should be granted?***> While Judge Gross concurred
in the certification of the question, his concurrence left no doubt as to his
opinion regarding judges being active on social media:
Judges do not have the unfettered social freedom of teenagers. Cen-
tral to the public’s confidence in the courts is the belief that fair deci-
sions are rendered by an impartial tribunal. Maintenance of the
appearance of impartiality requires the avoidance of entanglements
and relationships that compromise that appearance. Unlike face to
face [sic] social interaction, an electronic blip on a social media site
can become eternal in the electronic ether of the [I]nternet. Posts on a
Facebook page might be of a type that a judge should not consider in
a given case. The existence of a judge’s Facebook page might exert
pressure on lawyers or litigants to take direct or indirect action to
curry favor with the judge. As we recognized in the panel opinion, a
person who accepts the responsibility of being a judge must also
accept limitations on personal freedom.?*

Although both this appellate court and the Attorney General of the
State of Florida considered this issue to be of “great public impor-
tance,”>?* in February 2013, the Florida Supreme Court declined to hear
the appeal and consider the question that had been certified to it, giving
no reason for its decision.?> Consequently, the 2009 Judicial Ethics
Advisory Committee ethics ruling remains the prevailing law in Florida,
if nowhere else.

B. Youkers v. State

Youkers v. State,>*® a criminal appellate case, dealt with a situation
strikingly similar to the one before the New York Committee on Judicial
Ethics,*?” with the only difference being a twist involving an actual com-
munication on Facebook between the victim’s father and the trial
judge.’®® Youkers appealed the revocation of his eight-year prison sen-
tence and community supervision following his conviction for assaulting
his pregnant girlfriend.**® Among his grounds for appeal was the conten-
tion that he did not receive a fair trial because trial judge lacked impar-
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tiality because of a Facebook “friendship” with the girlfriend’s father
and an alleged ex parte communication.**® At his motion for new trial,
the trial judge testified that he knew the father from having run for
elected office at the same time, and that while they were Facebook
“friends,” that was “the extent of their relationship.”**' Their only com-
munication through Facebook began just before to the defendant’s origi-
nal plea when the father messaged the judge to seek leniency for
Youkers.33?

The trial judge’s actions were a model of how to respond to any ex
parte communication, whether received through Facebook or more tradi-
tional media:

The judge responded online formally[,] advising the father [that] the
communication was in violation of rules precluding ex parte commu-
nications . . . [and] that any further communications from the father
about the case or any other pending legal matter would result in the
father being removed as one of the judge’s Facebook ‘friends.” The
judge’s online response also advised that the judge was placing a
copy of the communications in the court’s file, disclosing the incident
to the lawyers, and contacting the judicial conduct commission to
determine if further steps were required.3*?

The father responded and apologized “for breaking any ‘rules or laws’
and promising not to . . . make comments ‘relating to criminal cases’ in
the future.”?** Per the testimony offered at the hearing on the motion for
new trial, the trial judge followed through with all of the steps that he
indicated would be taking.3?*

In a thoughtful, thorough, and well-reasoned opinion, Justice Mary
Murphy of Dallas’ Fifth District Court of Appeals first pointed out that
this was a case of first impression in Texas: “No Texas court appear[ed]
to have addressed the propriety of a judge’s use of social media websites
such as Facebook. Nor [wa]s there a rule, canon of ethics, or judicial
ethics opinion in Texas proscribing such use.”33¢ Justice Murphy went
on to cite ABA Judicial Ethics Opinion 462 approvingly, both for the
beneficial aspects of allowing judges to use Facebook (i.e., remaining
active in the community) and for the proposition that the status of
Facebook “friends” is not necessarily representative of “the degree or

330. Id.
331. Id. at 204.
332. Id.
333. Id.
334, Id.
335. Id.
336. Id. at 205.



532 UNIVERSITY OF MIAMI LAW REVIEW [Vol. 68:487

intensity of a judge’s relationship with that person.’”337 As the court
pointed out, “the designation, standing alone, provides no insight into
the nature of the relationship.”33# And in examining the record for fur-
ther context, the court noted that there was nothing to indicate that the
“Facebook friendship” between the judge and the girlfriend’s father—
who was actually asking for leniency—was anything but a fleeting
acquaintance.?*®

Most importantly, the court pointed out, the judge fully complied
with the state protocol for dealing with ex parte communications.>*° And
while the court noted that judges should, in using social media, remain
mindful of their responsibilities under applicable judicial codes of con-
duct, everything about this judge’s actions was consistent with promot-
ing public confidence in the integrity and impartiality of the judiciary.>#!
Significantly, the court observed that while new technology may have
ushered in new ways to communicate and share information, the same
ethical rules apply: “[W]hile the [IInternet and social media websites
create new venues for communications, our analysis should not change
because an ex parte communication occurs online or offline.”?*?

VIII. ConcLusioN

Most states, and ABA Judicial Ethics Opinion 462, acknowledge
that the use of social networking sites can benefit judges in both their
personal and professional lives, including not just helping a judge stay in
touch with the rest of the community, but also providing vital tools for
raising both funds and voter awareness in states where judges are elected
officials. In addition, most states view the mere existence of a Facebook
“friendship,” without more, as signifying very little due to the realities
of “friendship” in the digital age. However, as the examples discussed in
this article illustrate, treatment of judges’ use of social media contains
some variances from state to state. As existing rules of judicial ethics
continue to be applied to scenarios involving technology never envi-
sioned when those rules were created, some tension will no doubt con-
tinue to exist where technology and the law intersect.

Albert Einstein once said, ““It has become appallingly obvious that
our technology has exceeded our humanity.”*** This is particularly true
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in an age where “friending” has become a verb, relationships are formed
with the speed of a search engine, increasing numbers of people live
more and more of their lives online, and digital intimacy has become the
norm. And in a society that has become accustomed to politicians, enter-
tainers, star athletes, and other celebrities being hoisted on their own
digital petards and undone by social media miscues, it is only prudent to
regard social media as something of an ethical minefield for judges.
Even pop culture reminds us of this fact. The CBS legal drama The
Good Wife aired an episode entitled What Went Wrong, in which the
intrepid lawyers at Lockhart Gardner attempted to set aside a verdict in
which an innocent defendant is convicted of murder.?** As they search
for signs of juror misconduct, they learn that the judge—lauded as an
expert on legal ethics—had inadvertently connected with one of the
jurors via social media during the trial.34°

Perhaps appropriately in an era of Facebook’s hold over society,
the issue of judges and social media can best be described with one of
the social networking site’s contributions to our twenty-first century lex-
icon: “It’s complicated.” While a judge’s misuse of social media can
certainly violate canons of ethics and negatively impact public percep-
tion of the judiciary, so can other, more traditional relationships formed
or communications made by judges. As social networking continues its
inexorable spread, and as young lawyers join the judicial ranks while
older jurists cautiously embrace digital media, the issue of judges’ activ-
ities on social media will become increasingly prominent. An approach
that is either overly restrictive or too cautious in its interpretation of
modern communication platforms with existing principles of judicial
ethics does no one a service—not the judiciary, not the legal profession,
and certainly not the public itself. A more digitally enlightened and real-
istic approach, on the other hand, acknowledges the folly of either trying
to come up with new rules every time technology threatens the status
quo, or of ignoring or proscribing the use of such innovations. Isolating
judges from something viewed as so vital by much of the community is
hardly desirable, as is depriving judges of technological knowledge (or
at least familiarity) that can inform their handling of cases.

While judges should proceed with caution when using social
networking platforms—as they should with any communication plat-
form—they should still proceed.
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