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tion of race in government policies. Diversity, recognized as a compel-
ling state interest, represents a normative ideal for society. Moreover,
the use of diversity challenged in Grutter was affirmed as serving the
compelling state interest of ensuring a diverse student body. Affirma-
tive action that uses diversity in pursuit of a critical mass of students is
nonremedial in nature, and as such does not demand the type of time
limits that remedial measures, adopted to address particular griev-
ances, require. 343

Nevertheless, the Court's response to Fisher's attack on diversity
could be taken as evidence of another wave of racial exhaustion. It
seemed, initially, that the Court might allow the discrete use of race in
higher education because it would ameliorate isolation of minorities
without stoking racial hostilities.344 As initially permitted, the Court
was less concerned about the burdens that race-conscious remedies
might impose, perhaps because individualized consideration eased the
impact of the burden.345 Over time, however, it has become clearer
that key votes on the Court have been upholding but restricting race-
conscious remedies with an increased focus on the balkanizing impact
of the remedies on Whites.346 This shift was made apparent by Justice
Kennedy's insistence in Fisher that the UT plan be sent back to the
district court and again subject to strict scrutiny to ensure that the
school's use of race was both "necessary" and a response to the
absence of "workable race-neutral alternatives." 3 4 7 This increased
focus on individual burdens for Whites comes at the cost of minority
interests, and is only perpetuated by the diversity rationale.

The diversity rationale has even influenced the development of
Fourteenth Amendment jurisprudence. The spirit and purpose ani-
mating the Fourteenth Amendment might be understood in one of
several ways. As informed by an antisubordination ideal, approaches
to equal protection focus more on the discriminatory effects of state

343 See Kevin R. Johnson, The Last Twenty Five Years of Affirmative Action?, 21 CONST.
COMMENT. 171, 183-85 (2004) (arguing that if a diverse student body, and not racial
remedy, is the justification for affirmative action, it is unclear why the law would require a
time limit). Like imposing time limits on other normative ideals (such as state attempts to
maximize the best interests of children within its borders or state interests in protecting
unborn life), time limits on the normative ideal of diversity are inappropriate.

344 See Siegel, supra note 16, at 806 (suggesting that the Court's equal protection juris-
prudence reflects a pattern of concern regarding the potential impact of race consideration
on balkanization).

345 Id. at 806-07.
346 See Siegel, supra note 24, at 1307-08, 1325-37 (demonstrating Justice Kennedy's reli-

ance on equal protection doctrine as a means of promoting social cohesion and shared
community).

347 Fisher v. Univ. of Tex. at Austin, 133 S. Ct. 2411, 2420-22 (2013) (quoting Grutter v.
Bollinger, 539 U.S. 306, 339 (2003)) (internal quotation marks omitted).
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action, rather than on the explicit intent of policymakers. As such,
laws and policies subject to equal protection challenges might be
assessed for the extent to which they reinforce or impart political,
social, or economic marginalization of historically disadvantaged
classes. 3 4 8 Alternately, a distributive justice framework for applying
equal protection imposes on the state an affirmative duty to "dis-
mantle the unequal conditions created by historical systems of domi-
nation or inequities that deny to poor individuals access to important
societal resources." 349 Like an antisubordination framework, a distrib-
utive justice framework operates without regard to intent, focusing
instead on impact and effects.350

In contrast, the Court has sanctioned the "colorblind" approach
to equal protection, which finds a potential equal protection violation
whenever the state differentiates between similarly situated groups.35'
In the context of race, this has led to the preservation of facially neu-
tral laws that have a disparate impact on minority groups.352 Courts

348 See Barnes & Chemerinsky, supra note 25, at 1066-76 (analyzing the Reconstruction
Amendments and finding that, although we cannot know precisely what "equality" meant
in a society that simultaneously freed slaves and socially subordinated Blacks, we can con-
clude that: (1) the conflicted nature of the history of the Amendments requires a shift
toward a moral or normative standard and (2) the Amendments not only undid the
Constitution's previous textual acceptance of slavery, but redefined Blacks as citizens for
whom substantive, and not just formal, equality is needed); Hutchinson, supra note 177, at
637-40 (arguing that in contemporary equal protection analysis, the highest level of scru-
tiny is reserved for historically privileged groups, while the constitutionality of enactments
that harm historically disadvantaged groups is determined by a far less demanding stan-
dard); see also Lawrence, supra note 157, at 1382 ("[T]he Equal Protection Clause does
more than require that every individual have equal access to the democratic process and
grant blacks the right to treatment free of . . . racial motives. Rather, it creates a new
substantive value of 'nonslavery' and antisubordination to replace the old values of slavery
and white supremacy."); cf Knouse, supra note 177, at 767-85 (suggesting that current
equal protection doctrine is harmful rather than helpful, as it merely reinforces identity
politics without achieving the constitutional goals of the Fourteenth Amendment).

349 Hutchinson, supra note 177, at 623.
350 See Lawrence, supra note 156, at 345 n.115 (explaining that under this substanative

theory of equal protection, a prima facie case for relief is established wherever one racial
or ethnic group is substantively worse off than another).

351 See Hutchinson, supra note 177, at 637-55 (using the Court's colorblindness jurispru-
dence, including Regents of the University of California v. Bakke, 438 U.S. 265 (1978), in
the context of affirmative action to illustrate how this framework treats Whites with racial
privilege as politically vulnerable, while treating socially subordinate persons of color as
privileged).

352 The doctrine of discriminatory purpose was first established in 1976 through Wash-
ington v. Davis, 426 U.S. 229 (1976). Requiring plaintiffs challenging the constitutionality
of facially neutral laws to prove a racially discriminatory purpose, the Davis Court upheld
Washington, D.C. police department hiring procedures that had a disparate impact on
African American applicants. Id. at 238-40, 245-48. The doctrine has since been applied in
many other cases challenging disparate impact, including Village of Arlington Heights v.
Metropolitan Housing Development Corp., 429 U.S. 252 (1977), which upheld the city's
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uphold these laws so long as they do not find an intentional discrimi-
natory purpose.353 At the same time, race-conscious government poli-
cies that are implemented with the specific intent to ameliorate racial
inequality are prohibited.354 This understanding of equal protection
operates alongside what Jed Rubenfeld has termed the "anti-antidis-
crimination agenda," which argues that the "liberal" antidiscrimina-
tion movement has gone too far down a path that erodes meritocracy,
creates a sense of entitlement among undeserving people, and
foments a victimization culture. Indeed, the Supreme Court has failed
to extend antidiscrimination law to traditionally unprotected groups
and refused to expand equal protection beyond the principle of formal
legal equality. 355

To counter these problematic approaches to equal protection,
scholars have advanced more universal post-identitarian equality
frameworks. 356 Kenji Yoshino, for example, has advanced a new
understanding of equal protection that furthers liberty, rather than
equality.357 In response to "pluralism anxiety"-the social backlash to
increased recognition of identity groups in the United States-this
new understanding accelerates the move away from group-based
equality claims under the guarantees of the Fifth and Fourteenth
Amendments. It instead aligns equal protection with individual liberty

zoning decisions even though they had racially discriminatory effects. For analysis sug-
gesting that the doctrine fails to capture unconscious, but equally damaging, racism, see
Lawrence, supra note 156, at 318-20.

353 See Ga. State Conference of Branches of NAACP v. Georgia, 775 F.2d 1403, 1409,
1412-13 (11th Cir. 1985) (holding that groupings of students by ability is not per se uncon-
stitutional as violative of the Equal Protection Clause even when it results in racial dis-
parity); Debra P. v. Turlington, 644 F.2d 397, 402, 406 (5th Cir. 1981) (holding that absent a
failure to teach all materials covered in the tests, functional literacy tests required for high
school graduation did not violate equal protection even if they had a disparate impact on
minority students).

354 See, e.g., Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 551 U.S. 701, 747
(2006) (striking down controlled-choice plans that sought to integrate schools and broaden
minority access to competitive schools because the racial identity of students was consid-
ered in school assignments); Gratz v. Bollinger, 539 U.S. 244, 273-75 (2003) (striking down
an admissions policy that awarded a specific number of points to minority applicants
because race was outcome determinative).

355 Jed Rubenfeld, The Anti-Antidiscrimination Agenda, 111 YALE L.J. 1141, 1142-43
(2002).

356 Post-identity or universal equality frameworks attempt to move away from the iden-
tities and suspect classes recognized by Fourteenth Amendment jurisprudence, and focus
instead on rights and privileges that should be protected among all people, regardless of
identity. See, e.g., Kenji Yoshino, The New Equal Protection, 124 HARv. L. REv. 747,
776-87 (2011) (promoting an equal protection doctrine that focuses on liberty rather than
equality); Fineman, supra note 152, at 8-10 (suggesting mobilization around shared human
vulnerability, rather than around identity).

357 Yoshino, supra note 356, at 776-87 (2011).
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claims under the amendments' due process guarantees, 358 thus legiti-
mating calls for an end to race-conscious remedial measures. Simi-
larly, vulnerability theory is laudably responsive to the pluralism
anxiety that has precluded protection for additional suspect classes,
and the social backlash to racial identity that undergirds calls for an
end to race-conscious remedial measures. Freed from incentives to
perceive ourselves as belonging to distinct classes that must compete
for material and legal resources, people are encouraged instead to
mobilize around an understanding of shared vulnerability.359

Concerns about balkanization, however, are likely misplaced, as
the real danger of balkanization comes not from race-conscious mea-
sures, but from the lack of diversity at institutions themselves. Indeed,
structural diversity leads to substantive and positive cross-racial inter-
actions when accompanied by institutional attempts to foster a posi-
tive racial climate.360 Moreover, the problem with a universal
framework is precisely its post-racial outlook. Ultimately, race per-
vades all facets of social life, impacting collective identities and social
structures, and permeating individual psyches and relationships on
conscious and unconscious levels.361 Identity politics remain necessary
because people cannot see past identity,362 making it unclear that

358 See id. at 748, 776-87 (explaining the Court's shift toward individual liberty claims
and the implications of that shift).

359 See Fineman, supra note 152, at 17 (framing the idea of "shared vulnerability" in the
context of the sub-prime mortgage crisis and welfare reform during the 1990s).

360 See Uma M. Jayakumar, Can Higher Education Meet the Needs of an Increasingly
Diverse and Global Society? Campus Diversity and Cross-Cultural Workforce
Competencies, 78 HARV. EDUc. REv. 615, 641-42 (2008), available at http://her.hepg.org/
content/b60031p350276699/fulltext.pdf (arguing that attending a school with a diverse stu-
dent body can aid developmental growth for students, even if they are raised in segregated
communities).

361 Ultimately, race's permeation of all facets of social life, and the problem with any
legal doctrine that does not acknowledge this reality, is at the heart of this Article's central
point. Many works, too numerous to list, address the impact of race on social life, including
ALLEN, supra note 21; GUINIER & TORRES, supra note 21; MASSEY & DENTON, supra note
9; WHIrE Our: THE CONTINUING SIGNIFICANCE OF RACIsM, supra note 160; Crenshaw,
supra note 140; Flagg, supra note 20; Ford, supra note 175, at 1845; Glennon, supra note 8,
at 1252; Lawrence, supra note 157, at 1368-75; Lawrence, supra note 156, at 352-53;
McCabe, supra note 121, at 139-43; McIntosh, supra note 7; Onwuachi-Willig, supra note
180, at 883.

362 The salience of identity, and of racial identity in particular, has been consistently
documented in all sectors of American life. See, e.g., Bernard, supra note 9 (documenting
research findings which conclude that independent of income, home ownership, assets, and
education, Blacks are twice as likely as Whites to wind up in the more onerous and costly
form of bankruptcy); supra note 256 (documenting racial disparities in healthcare, even
after controlling for socioeconomic status). In public education, for example, racial minori-
ties are generally subject to over-identification for special education, independent of their
disproportionate representation among the poor. See supra notes 8, 299 and accompanying
text (describing the disparate identification of racial minorities as mentally retarded or
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identity can, or should, be subsumed into more universal equity
frameworks. Recognition that we are all vulnerable would have to
override deeply held beliefs that particular racial and ethnic groups
are vulnerable due to their own cultural deficits. The intransigence,
however, of beliefs regarding race has been well documented, particu-
larly because they are so central to (white) beliefs about self-worth
and superiority.363

Unfortunately, the current deployment of the diversity rationale
accelerates troubling doctrinal shifts away from identity and remedy,
and ultimately crowds out the antisubordination values underlying the
Fourteenth Amendment. 364 Although the diversity narrative is one of
inclusion, by magnifying the transparency phenomenon, the rationale
encourages simplistic and unrealistic notions of merit, while discour-
aging recognition of white privilege. It also perpetuates white identi-
ties grounded in racial innocence, such that would-be plaintiffs are
free to challenge even the diversity rationale itself as unfair to Whites.
Diversity's focus on individualism further obscures structural ine-
quality,365 permitting those suffering from pluralism anxiety to justify

disturbed). Furthermore, black school children, in particular, are underrepresented in the
least stigmatizing "hard" disability categories like deafness or blindness, for which assess-
ment is most objective, and overrepresented in the most stigmatizing "soft" disability cate-
gories like educable mentally retarded or emotionally disturbed, for which assessment is
most subjective. See Losen & Welner, supra note 8, at 415-17 (arguing that poverty alone
could not account for black children's increased rate of categorization in "soft" disability
categories and that this overclassification was a result of systematic discrimination). Simi-
larly, minorities are overrepresented in public school suspensions and corporal punish-
ment, with black students being 2.19 (kindergarten to fifth grade) to 3.78 (sixth to ninth
grades) times more likely than their white peers "to be referred to the office for problem
behavior." Russell J. Skiba et al., Race Is Not Neutral: A National Investigation of African
American and Latino Disproportionality in School Discipline, 40 SCH. PSYCHOL. REv. 85,
93 (2011).

363 See Onwuachi-Willig & James, supra note 238, at 92-94 (attributing the value of
whiteness to some of the problems in the campaign election of President Barack Obama).

364 See supra notes 25, 177 and accompanying text (describing the shift toward the diver-
sity rationale and its impact on the antisubordination values of, the Fourteenth
Amendment); see also Darren Lenard Hutchinson, Preventing Balkanization or
Facilitating Racial Domination: A Critique of the New Equal Protection (Mar. 13, 2014)
(unpublished manuscript) (on file with the New York University Law Review) (advocating
for antisubordination theory to inform Supreme Court doctrine and arguing that the
Court's efforts to discontinue class-based equal protection in order to avoid balkanization
actually "enforces dominant racial perspectives that legitimize racial inequality").

365 The modifier "structural" before inequality is meant to convey the unexamined and
often invisible-but nevertheless impactful-cultural, political, and social patterns and
practices that, although not invidious, result in societal inequality. Structural racism, for
example, has been defined as a system "conferring social benefits on some groups and
imposing burdens on others that results in segregation, poverty, and denial of opportunity
for . . . people of color. It comprises cultural beliefs, historical legacies, and institutional
policies within and among public and private organizations . . . to create drastic racial
disparities in life outcomes." William M. Wiecek, Structural Racism and the Law in
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doctrinal shifts away from legal frameworks that focus on race and
remedy.

Ultimately, the impact of the diversity rationale on white identity
has long-term negative consequences for racial justice. Race-conscious
measures meant to advance racial justice will continue to be chal-
lenged, with the permanence of the measures undermined by the neg-
ative impacts of the measures on the development of antiracist white
identity. If, in an ironic twist, stunted white identity development
leads to the prohibition of diversity measures, institutions of higher
education will have lost one of the last remaining tools for openly pro-
moting racial diversity on and maximizing access to college and uni-
versity campuses. No longer able to explicitly consider race,
institutions are left to rely on measures like Texas's Top Ten Percent
Plan, which produces some diversity but relies on segregation of
public K-12 schools by race and class to do so. 3 6 6 This result sacrifices
the type of thoughtful individualized consideration that allows admis-
sions officials to consider which applicants will bring the most to a
particular educational community. Moreover, it is unlikely that insti-
tutions will give up on the diversity rationale, given the cultural cachet
of diversity and the importance of broadened racial diversity in higher
education. Accordingly, the use of race will becorne even more
opaque and mysterious as institutions take their consideration of race
completely underground. Unable to determine whether and how race
is considered, applicants' feelings of mistrust and suspicion regarding
the admissions process will intensify. In broader society, the problem-

America Today: An Introduction, 100 Ky. L.J. 1, 5 (2011). It is distinguishable from tradi-
tional overt racism by several characteristics, including (1) its manifestation in racially-
disparate outcomes, rather than invidious intent; (2) its invisibility and operation behind
the illusion of "colorblindness"; (3) its interconnectedness across multiple social domains,
including housing, education, and healthcare; and (4) its automatic perpetuation, without
overt action. See id. at 5-7 (citing as an example of structural inequality the exclusion of
agricultural and domestic workers for eligibility for Social Security benefits in 1935, an act
which resulted in the inability of field hands, sharecroppers, maids, and nannies-the bulk
of the black labor force in the New Deal South-to amass wealth or collect survival assis-
tance during economic downturns). Consider, also, Ian Haney L6pez's work on institu-
tional racism, in which he describes New Institutionalism as an understanding that
"frequently repeated but largely unexamined social practices or patterns . .. structure and
give meaning to human interaction." Ian F. Haney L6pez, Institutional Racism: Judicial
Conduct and a New Theory of Racial Discrimination, 109 YALE L.J. 1717, 1723 (2000).
Haney L-pez ultimately applies this understanding to race and insists that there is an
obligation to "respond to these immensely harmful but previously little-recognized social
and organizational dynamics." Id. at 1730.

366 See Torres, supra note 51, at 98 (noting that Texas's Top Ten Percent Plan, which
guarantees all students who finish in the top ten percent of their graduating high school
class automatic admission to Texas's flagship public universities, relied on the "obdurate
residential segregation of Texas").
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atic deployment of the diversity narrative will likely continue,
unabated.

In the meantime, Whites-distracted by the possibility that the
consideration of race has marginally impacted their chances of college
and university admission 367-fail to address larger and more perni-
cious threats to equity in admissions, like the underrepresentation of
white working-class students on college and university campuses, par-
ticularly at elite institutions.368 Lani Guinier has pointed out, for
example, that Cheryl Hopwood's rejection from the University of
Texas was as much, if not more, about class as it was about race, as
indicated by the admission committee's belief that her GPA belied her
community college origins. 369

III
REMEDIATING THE DIVERSITY RATIONALE

Given the problems with diversity, scholars may be too quick to
give up on the remedial uses of race inside (and outside) higher edu-
cation. Progressive scholars and activists have never been completely
satisfied with the diversity rationale, 370 nor should they be, given its

367 See Siegel, supra note 16, at 802 n.99, 807 n.112 (noting that affirmative action pro-
grams have a greater impact on the admissions prospects of Whites in the middle range of
applicants); see also Liu, supra note 16, at 1050-78 (contending that the perception that
affirmative action causes rejection of deserving white applicants in favor of less qualified
minority applicants is exaggerated and a distortion of statistical truth).

368 See WILLIAM G. BOWEN ET AL., EQUITY AND EXCELLENCE IN AMERICAN HIGHER

EDUCATION 74, 96-97, 119-22 (2005) (finding that, nationally, "[o]nly 54 percent of high
school graduates from the lowest-income quartile enroll in college, compared to 82 per-
cent" of those in the top quartile, and noting that low socioeconomic status (SES) students
are underrepresented for several reasons, including failure to take college entrance exams,
lower rates of application to selective colleges despite high standardized test scores, and
slightly lower graduation rates (quoting THE COLL. BD., TRENDS IN COLLEGE PRICING 4
(2003) (internal quotation marks omitted)); Derek V. Price & Jill K. Wohlford, Equity in
Educational Attainment: Racial, Ethnic, and Gender Inequality in the 50 States, in HIGHER
EDUCATION AND THE COLOR LINE: COLLEGE ACCESS, RACIAL EQUITY, AND SOCIAL
CHANGE 63--64 (Gary Orfield et al. eds., 2005) (finding that "more than 150,000 college-
qualified students each year do not enroll in any postsecondary education" because of a
lack of financial aid).

369 In fact, admissions officials took points off of her application because she attended
community college and nonflagship state schools. See Guinier, supra note 327, at 511-13
(explaining how class determines both test performance-by limiting ability to pay for test
preparation-and college matriculation-by limiting ability to pay for private and/or flag-
ship state institutions).

370 See, e.g., Jones, supra note 285, at 176-88 (arguing that the diversity rationale may
lead to confusion, distortion, and obfuscation, while failing to ensure the inclusion of cer-
tain groups); Girardeau A. Spann, The Dark Side of Grutter, 21 CONST. COMMENT. 221
(2004) (arguing that the Court, in Grutter, embraced a colorblind conception of racial
equality that is actually constitutionally suspect because it is what now constitutes Amer-
ican culture's preferred form of racial discrimination).
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flaws. While hailed as a victory for proponents of affirmative action,
Grutter legitimized the diversity rationale as the sole justification for
race-conscious admissions policies while failing to recognize minority
interests that do not overlap with societal interests more generally.371

Ultimately, the Court reaffirmed its commitment to the de facto/de
jure distinction that makes societal discrimination so difficult to
address, and made the remedial use of race at most universities and
colleges difficult, if not impossible, to justify.

The emergence of post-identitarian equity frameworks like dig-
nity, human rights, and vulnerability have developed, in part, as a
response to the failures of equal protection jurisprudence to yield nec-
essary remedial measures.372 And yet, remedial measures are needed
because of the simple fact that racial discrimination persists. In the
education context, racial discrimination impacts any number of policy
decisions, including special education identification,373 discipline poli-
cies,374 and teacher assignment. These acts of discrimination, though
not always conscious, nevertheless impact academic outcomes for chil-
dren of color, making preparation for college education difficult.

371 The Courts in Bakke, Grutter, and Parents Involved in Community Schools have all
either rejected or refused to rule on the goals of undermining racial isolation, addressing
economic racism, or eliminating discrimination through disparate impact in the admissions
processes-to name just a few minority interests that might have been validated. In
Grutter, interveners' claims regarding racialized credentials bias in college admission were
met with complete silence by the Court. See Brown-Nagin, supra note 77, at 1480
(explaining that no Justice who endorsed race-conscious admissions in Grutter engaged the
credential bias argument).

372 The de jure intent requirement, in combination with tiered levels of review, has dras-
tically limited the reach of equal protection for identity groups. The tiered levels of review
create a strong presumption in favor of weak rational basis review, as heightened scrutiny
will only apply when a court is convinced that a racial or gender classification (or a burden
to a fundamental right) is at stake. The discriminatory intent requirement, however, poses
an evidentiary obstacle: Not only are most decisionmakers savvy enough to conceal dis-
criminatory intent behind neutral language, but the sentiments underlying government
action with a racially disproportionate impact are often the result of unconscious racism.
See Barnes & Chemerinsky, supra note 25, at 1076-83 (describing how the structural
aspects of modem equal protection analysis dramatically limit the reach of equal protec-
tion); Hutchinson, supra note 177, at 633-37 (explaining the doctrinal "tiered" test the
Court has established for equal protection anaylsis); see also Lawrence, supra note 156, at
355-64 (discussing unconscious racism and possible ways to address the problem).

373 See supra note 8 and accompanying text (describing racial disparities in special edu-
cation identification).

374 Minorities are overrepresented in public school suspensions and corporal punish-
ment, with schools being more likely to implement extremely punitive discipline and zero
tolerance policies, and less likely to use mild discipline and restorative techniques, as the
percentage of black students enrolled increases. Glennon, supra note 8, at 1255-56. Black
students, in particular, are 2.19 to 3.78 times more likely than their white peers to be
referred to the office for behavior problems, and Blacks and Latinos are more likely to be
expelled or suspended than their white peers are for the same or similar conduct. Skiba et
al., supra note 362, at 85.
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When relying on standardized test scores that have a disproportion-
ately negative impact on students of color, institutions of higher edu-
cation are then complicit in the discrimination.37 5

Moreover, recognition of implicit bias is gaining scholarly traction
in the law, potentially providing avenues for new litigation strategies
that utilize the equal protection framework to vindicate these
claims.376 Even though alternatives to remediation must be consid-
ered, it is important to continue discussing remedy until the courts are
prepared to hear it-not only because it may someday result in a solu-
tion, but because it forces a more robust national dialogue on racial
subordination, even if this dialogue is not fully recognized within the
law.

Judicial recognition, however, of the necessity of race-conscious
measures for a broader array of harms is admittedly not forthcoming
in the short-term, especially given the likely failure of even the
Justices to develop antiracist white identities.377 At the same time, the
diversity rationale, although used with positive intentions, has had a
negative impact on antiracist white identity. The question then
becomes: What should scholars, policymakers, and institutions of
higher education do to encourage development of the antiracist iden-
tities the diversity rationale has undermined? I offer some preliminary
thoughts about how the diversity rationale can be employed to more

375 Kidder & Rosner, supra note 137, at 141-45, 156-59 (finding not only that standard-
ized tests fail to fairly or accurately reflect group differences in educational attainment, but
that for purely statistical reasons independent of animus, facially neutral test construction
guarantees the lower performance of African Americans and Chicanos on the SAT). Many
institutions, however, are starting to decrease their reliance on standardized test scores. See
infra note 381 and accompanying text (noting that many colleges and universities no longer
use-or at least make optional-standardized test scores in the admissions process).

376 See, e.g., Jonathan Feingold & Karen Lorang, Defusing Implicit Bias, 59 UCLA L.
REV. DISCOURSE 210, 221-23 (2012) (examining implicit bias and its impact on an indi-
vidual's decision to fire a weapon at a perceived threat); Dale Larson, A Fair and Implicitly
Impartial Jury: An Argument for Administering the Implicit Association Test During Voir
Dire, 3 DEPAUL J. Soc. JusT. 139, 140-41 (2010) (exploring methods to determine poten-
tial jurors' implicit sterotypes during voir dire); Natalie Bucciarelli Pedersen, A Legal
Framework for Uncovering Implicit Bias, 79 U. CIN. L. REV. 97, 98 (2010) (suggesting a
framework for addressing implicit bias in the workplace); Anna Roberts, (Re)forming the
Jury: Detection and Disinfection of Implicit Juror Bias, 44 CONN. L. REV. 827, 830-32
(2012) (evaluating current proposals to ameliorate implicit juror bias and suggesting
improvements to juror orientation to address this problem); L. Elizabeth Sarine,
Regulating the Social Pollution of Systemic Discrimination Caused by Implicit Bias, 100
CALIF. L. REv. 1359, 1363 (2012) (explaining the difficulty of challenging implicit discrimi-
nation under the equal protection clause).

377 Supreme Court Justices, who have increasingly rarefied personal and professional
experiences, are not immune to the problematic phenomenon of white transparency, belief
in the myth of meritocracy, or the investment in white innocence. Accordingly, it is not
surprising that the Court's jurisprudence on racial justice has been limited.
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positively impact white identity. In this, I aim to provide a foundation
for future work offering a more detailed account of how the diversity
rationale and its deployment can be improved, changed, or replaced in
order to help-and not hinder-social justice.

As an initial matter, deployment of the diversity rationale must
be accompanied by genuine commitments to broadening racial access.
Use of the diversity rationale at universities, for example, without
genuine cultivation of a positive racial climate, results in superficial
diversity that balkanizes students, negatively impacts nonwhite iden-
tity, and stunts antiracist white identity development. 378

Moreover, institutional narratives about diversity and use of the
diversity rationale as justification for race-conscious measures must
shift away from extolling the usefulness and benefits of a diverse edu-
cational experience, and toward addressing the illegitimacy of all-
white institutions. Diversity is not just about training students for a
global marketplace, citizenship, or deepening intellectual exchange.
Rather, institutions that function as gatekeepers to valuable social and
cultural capital are simply illegitimate if that access is limited to the
racially and economically privileged. Erik Olin Wright notes that two
of the values fundamental to the American ethos-individual freedom
and democracy-share the same underlying value of self-determina-
tion.379 Neither individual freedom, nor democracy, nor citizenship380

can be advanced if particular segments of society are disproportion-
ately excluded from higher education-particularly from access to the
elite education typically required for participation in the higher-level
decisionmaking that impacts American society and culture. Dispro-
portionate exclusion, then, of non-Whites from elite education also
presents an obstacle to self-determination, as it denies members of
nonwhite groups the opportunity to shape and impact American
society in the same ways that Whites do. As promoters of democracy,
and as institutions that benefit from privileges distributed by the state,
colleges and universities have an obligation to be inclusive and
advance self-determination for all by allowing access to the value they
provide.38'

378 See supra Parts II.A and II.B (exploring how the diversity rationale can shape white
identity, and the subsequent impact of that identitity).

379 Erik Olin Wright, Transforming Capitalism Through Real Utopias, 78 AM. Soc.
REv. 1, 5 (2012).

380 See Sturm & Guinier, supra note 277, at 1033 (arguing that the exclusionary "tes-
tocracy" at institutions of higher education operates like a modern-day poll tax, con-
stricting opportunities for full participation in contemporary forms of citizenship, like work
and education).

381 Admittedly, the commitment of many colleges and universities to either pursue or
maintain "elite" status is not likely to diminish soon. Indeed, an insistence on race-con-
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At colleges and universities, this necessitates more than a blurb
about diversity in the glossy pages of admissions materials. Instead,
institutions should initiate broader campaigns committed to informing
potential and current members of university communities that their
mission necessarily includes broadened access for all. Schools may not
universally adhere to such a mission, but institutions that advocate a
commitment to the diversity rationale in admissions purportedly do,
and can thus be expected to deepen their commitment to diversity in
ways that positively impact white racial identity.

Prior to admissions, a more robust justification for the considera-
tion of race in college admissions is needed. Diversity is currently
sanctioned as a compelling interest only for nonremedial reasons.382

There is a difference, however, between considering race to remedy
racial discrimination and acknowledging that race is necessarily a cru-
cial consideration in the pursuit of diversity. Accordingly, institutions
should pull away from justifications that focus merely on the contribu-
tions non-Whites bring to white classrooms and move toward broad-
casting and teaching about the larger societal dynamics that
marginalize minorities and minority perspectives in politics, poli-
cymaking, and popular culture, thus making the inclusion of those per-
spectives inside classrooms-particularly at elite institutions-crucial.

Relatedly, institutional commitments to individualized review
must be better contextualized for students. Admissions is an inher-
ently individualized, subjective, and idiosyncratic process. That reality,
however, should not be used only to justify the consideration of race,
but should also be used to help students understand the multitude of
factors that are considered in the application of each student. Individ-

scious measures is how universities counter the exclusionary effects of their commitment to
the use of standardized test scores that allow them to identify and admit the most competi-
tive students and thus maintain elite status. Nevertheless, colleges and universities are
increasingly waiving SAT or ACT examinations in favor of AP or IB exam results, and
several top liberal arts colleges have decided not to require any standardized measures of
achievement. Colleges and Universities that Do Not Use SAT/ACT Scores for Admitting
Substantial Numbers of Students into Bachelor Degree Programs, FAIRTEST,

http://www.fairtest.org/university/optional (last accessed Mar. 13, 2014). Professor Erik
Olin Wright's work on progressive societies reminds us that "real utopias" are about envi-
sioning the institutions of an ideal alternate social world, and then looking for social inno-
vations based on these visions that can be created in the world as it is. ERIK OuIN WRIGHT,
ENVISIoNING REAL UTOPIAS 5-9 (2010). In a world in which exclusionary admissions cri-
teria will likely remain in use for some time to come, race-conscious admission practices,
although not perfect, move us closer to an ideal, or at least limit the damage of those
traditionally exclusionary practices until better alternatives are accepted. For an example
of alternate admissions and hiring practices that are more inclusive, see Sturm & Guinier,
supra note 277, at 1008-34.

382 See supra Part L.A (discussing cases where the Court has upheld the diversity ratio-
nale almost exclusively on utilitarian justifications).

Imaged with Permission of N.Y.U. Law Review

May 20141 509



NEW YORK UNIVERSITY LAW REVIEW

ualized review may consider the athletic background of some stu-
dents, the legacy status of others, and the unique social experiences of
minority students-experiences that were informed by race, no matter
what the student's ultimate worldview. Individualized review may also
consider the racial or ethnic background that privileged some students
prior to college. Other factors like class or disability may (or may not)
have mitigated or compounded marginalization or privilege on
account of race and ethnicity, and admissions officers will often have
to make hard decisions about how these factors impacted students and
whether the institution and the student would be best served by that
student's admission and enrollment. To this extent, individualized
review does not attempt to remedy societal discrimination, but it does
take into account the social dynamics of race on all applicants-white
and nonwhite-and on the institutions themselves, and should be dis-
cussed as such. The goal is not necessarily to make every rejected (or
admitted) applicant perfectly happy with an institution's admissions
decisions, but to help the Abigail Fishers of the world accept those
decisions by helping them understand the larger societal context in
which those decisions are made.

In the post-admissions context, a more substantive commitment
to diversity might include mandatory classes for incoming students
about the racialized nature of opportunity and inequality in the
United States.383 Given the aspects of white identity most negatively
impacted by superficial deployments of diversity, such a course would
explore white and nonwhite racial identity, racial privilege, or narra-
tives of meritocracy in the United States.384 This approach signals not
just a commitment to an improved racial climate, but a step toward
unpacking myths about merit while making white privilege more vis-

383 Research has found, for example, that courses on multiculturalism and race relations
positively impact racial attitudes. See Rachel F. Moran, Diversity and Its Discontents: The
End ofAffirmative Action at Boalt Hall, 88 CALW. L. REv. 2241, 2263-64 (2000) (exploring
the change in the educational experiences of students at Boalt Hall after the elimination of
affirmative action).

39 Lest some believe that such courses are unnecessary, consider the case of Shannon
Gibney, a Professor of English and African Diaspora Studies at Minneapolis Community
and Technical College (MATC). In 2013, Gibney was reprimanded under MATC's antidis-
crimination policy after three white students filed a discrimination complaint alleging that
the classroom conversation she led on structural privilege made them feel uncomfortable.
In 2009, students similarly alleged discrimination after she "suggested ... that fashioning a
noose in the newsroom of the campus newspaper-as an editor had done the previous
fall-might alienate students of color." Tressie McMillan Cottom, The Discomfort Zone:
Want to Teach Your Students About Structural Racism? Prepare for a Formal Reprimand,
SLATE (Dec. 3, 2013, 11:23 AM), http://www.slate.com/articIes/life/counter_narrative/2013/
12/minneapolis-professor-shannon-gibney-reprimanded-forjtalking-about-racism.html.
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ible, thus encouraging the development of antiracist white identity
among students.

Furthermore, colleges and universities must implement a
broader, more substantive conception of diversity, which means
ending the practice of using people of color to maximize reputation
and status. When institutions do commodify race and people of color
in this way, it should be identified and acknowledged, and should then
prompt a compensatory measure that reduces future use of non-
Whites in this manner and also furthers equality.385 Take, for example,
the case of Diallo Shabazz, a university student whose image was
photo-shopped into a University of Wisconsin admissions brochure to
portray a more racially diverse campus than the university actually
had. In response, Shabazz sued the school over unauthorized use of
his likeness, ultimately winning a "budgetary apology" in the form of
ten million dollars earmarked for diversity initiatives and the recruit-
ment of minority students within the University of Wisconsin
system. 386 Ideally, those initiatives would include the sort of training
and engagement already outlined above.

The same is true for any other institution or individual employing
the diversity rationale. For example, corporations that promote their
diversity initiatives should educate employees on the nature of racial
exclusion and the power of white privilege in the workplace, and
should organize service projects or pro bono activities that seek to
broaden minority access to the business sector in surrounding commu-
nities. Even elementary and secondary schools can deepen their com-
mitments to diversity.387 It is not enough, for example, to boast
diverse viewpoints in the classroom. Rather, schools can adopt
antibias curricula that help children form identities that are not rooted
in white supremacy or racial subordination, 388 while educating stu-

385 See Leong, supra note 134, at 2220-21 (discussing the "difficulties inherent in
moving from our current, nonideal world to an ideal one," including the tension inherent in
acknowledging that "the diversity rationale has reinforced a way of thinking of race as a
commodity" even as it has also materially benefited many lives).

386 Id. at 2206.
387 See Jacqueline Johnson et al., Doing Anti-Racism: Toward an Egalitarian American

Society, 29 CoNTEMP. Soc. 95, 102-03 (2000) (explaining that a move to a nonracist society
requires that schools affirmatively teach students, through example and ideology, that all
people have a right to grow and develop to their fullest potential, and that schools actively
work to destroy the sense of white innocence and common denial about past and present
racism in the United States).

388 For examples of, and guidance on, implementing antibias curricula, see generally
LOUISE OLSEN DERMAN-SPARKS ET AL., WHAT IF ALL THE KIDS ARE WHITE?: ANTi-BIAS

MULTICULTURAL EDUCATION WITM YOUNG CHILDREN AND FAMILIES (2011); STACEY

YORK, RooTS AND WINGs: AFFIRMING CULTURE IN EARLY CHILDHOOD PROGRAMS

(2003).
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dents and parents on why public schools-which act as symbols of a
community-have a responsibility to be racially inclusive.

CONCLUSION

Although racial diversity is an important societal goal, the narra-
tive surrounding deployment of the diversity rationale fractures and
undermines coherent nonwhite identity, while simultaneously stunting
the development of antiracist white identity. The result is perpetual
attack on race-conscious measures designed to bring about racial jus-
tice, led by plaintiffs like Abigail Fisher who-unaware of the privi-
lege they have been afforded by virtue of their whiteness-pursue
their own interests to the detriment of people of color. Learning, how-
ever, to critically examine our deployments of diversity makes pos-
sible more substantive and honest justifications for the diversity
rationale that ultimately benefit both nonwhite and white racial iden-
tity, as well as racial justice in general.
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