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Joint Committee's belief that "the extent of libel tourism ha[d] been
exaggerated in some quarters," it nevertheless concluded that
"[fioreign parties should not be allowed to use the courts in this coun-
try to settle disputes where the real damage is sustained elsewhere
or where another jurisdiction is more appropriate." 58 It recom-
mended that additional guidance be provided for judicial
interpretation of the libel tourism provisions, and suggested that
courts "have regard to the damage caused elsewhere in comparison to
the damage caused here."159 The Report also suggested that the Gov-
ernment develop a "coherent and principled vision" for the
interaction of privacy, reputation and freedom of expression, sug-
gesting the Joint Committee's recognition that privacy tourism might
undermine attempts to limit libel tourism.160

The Joint Committee's recommendations would, by and large,
enhance protection for defamation defendants, although they would
not do so as expansively as in the United States. For example, the
Joint Committee Report rejected as "inappropriate" calls for a "radi-
cal overhaul" of the British "responsible journalism" defense that
would "dramatically widen" its scope, bringing the defense "closer to
the Unites States model, by focusing on whether the author was act-
ing recklessly and maliciously." 161 In addition, although the Joint
Committee Report rejected the suggestion to eliminate outright the
ability of corporations to sue for defamation, it endorsed the require-
ment that corporate defamation plaintiffs must show a "serious
financial loss" and obtain judicial permission before bringing a libel
claim162 By contrast, the precise impact on trans-national libel litiga-
tion of the Joint Committee's recommended procedural changes
designed to reduce the high cost of libel litigation is not certain.163

The Government's next step with regard to libel reform legisla-
tion is not clear at this point. Significant changes could be made to
the Draft Defamation bill in response to the consultations and the

itself amount to republishing in a "materially different" manner, unless the extent of
its coverage in the new format is very different." Id.

158. Id. at 8.
159. Id. at 8. See also id. at 36-37, 43.
160. Id. at 5.
161. Joint Committee Report, supra note 17, at 25-26. The Committee did suggest,

however, that "when deciding whether publication was responsible, the court should
have regard to any reasonable editorial judgment of the publisher on the tone and
timing of the publication." Id. at 28. Yet, if the British Parliament or courts decide to
condition the responsible publication defense on the publisher's attempts to solicit
and print the claimant's version of the story, such a resolution would clash directly
with the U.S. Supreme Court's rejection of a newspaper right of reply statute under
the First Amendment in Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241
(1974), as recently noted by Professor Melkonian. MELKONIAN, supra note 6, at 267.

162. JOINT COMMITTEE REPORT, supra note 17, at 59-60. See also id. at 3.
163. Id. at 3. The Joint Committee's recommendations regarding arbitration and

mediation in defamation cases are beyond the scope of this Article.
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Joint Committee Report. 164 Perhaps the next draft bill will focus, as
the Joint Committee suggests, on procedural approaches to early res-
olution and cost control. We are left not only with the question
whether Parliament will enact the bill into law, but also-perhaps
most importantly-how the British courts will exercise their discre-
tion under it. The Joint Committee's liberalizing recommendations
notwithstanding, much anti-press sentiment has been generated in
England by revelations of widespread telephone hacking by Rupert
Murdoch's News of the World tabloid and this might well either de-
crease enthusiasm for generally press-protective libel reform in
English law or delay such developments to coincide with the conclu-
sion of the Government's Leveson Inquiry.165

Perhaps careful diplomacy would be a useful component of the
American response. 166 In tandem with diplomacy, it is also important

164. In addition, the Government will likely consider, in redrafting its bill, the re-
cent decision of the European Court of Justice in Cases C-509/09 and C-161/10, eDate
Advertising GmbH v. X and Olivier Martinez and Robert Martinez v. MGN Ltd., Oct.
25, 2011, available at http://curia.europa.eu/juris/celex.jsf?celex=62009CJ0509&lang
1=en&type=NOT&ancre= (last visited Dec. 22, 2011). The Grand Chamber of the
ECJ, in addressing infringement of personality rights in connection with online con-
tent, interpreted Article 5(3) of Brussels I, and, in connection with Article 3 of the
Directive on electronic commerce, ruled that, subject to the derogations in Article 3(4),
"Member States must ensure that . .. the provider of an electronic commerce service
is not made subject to stricter requirements than those provided for by the substan-
tive law applicable in the Member State in which that service provider is established."
Id.

165. One of the results of the tabloid scandal has been the government appoint-
ment of a commission headed by Lord Justice Brian Leveson to inquire into the
"culture, ethics and practices" of British newspapers. John F. Burns, Inquiry Into
Press Tactics Turns Tables on Tabloids, NY TIMES (Nov. 25, 2011), available at http://
www.nytimes.com/2011/11/26/world/europe/british-inquiry-into-press-tactics-turns-
the-tables-on-tabloids.html?_r=1&sp=3&sq=leveson&st=cse.See also THE LEVESON
INQUIRY: CULTURE, PRACTICE AND ETHICs OF THE PRESs, http://www.levesoninquiry.
org.uk/ (last visited Dec. 20, 2011). Although defamation law is not included in the
Leveson Inquiry's brief, the existence of the Inquiry may well have indirect effects on
the consideration of libel reform.

166. See Zick, supra note 6, at 1611 ("In the community of states . .. the process of
First Amendment norm transmission will involve persuasion rather than dictation. If
it is to occur at all, First Amendment globalism will result from diplomacy, contacts
among judges and lawyers of various nations, transnational processes, and the work
of nongovernmental organizations."); McFarland, supra note 1 (also arguing for diplo-
macy). One can understand even the SPEECH Act is as an element of diplomacy-a
double signal to England. On the one hand, it, obviously, constitutes a statement that
England's courts are handling free speech issues badly in the context of defamation
involving U.S. speakers. Simultaneously, however, it sends a second message-that
even though Congress considered more stringent reactions to English courts, it chose
not to go as far as some had recommended. What could be considered, in context, the
relative modesty of the SPEECH Act, then, could be seen as a demonstration of Amer-
ican sensitivity to the different balances other countries strike between reputation
and free speech. At the same time, the possibility of more aggressive Congressional
reaction could serve to ensure timely consideration by England. Diplomacy goes be-
yond the signaling functions of legislation, however. It can be helpful in what
Professor Zick has called "First Amendment norm transmission." Zick, supra note 6,
at 1611.
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to keep the issue of forum shopping in libel cases in the news, to
maintain both public and lawmaker attention to its resolution. 67

Even if broad British libel reform is ultimately effected, however,
England is not the only relevant jurisdiction. And even if British law
were reformed to deter libel tourists, it is not clear that other coun-
tries with similar laws would follow suit. Nor would potential libel
tourists face obstacles suing in other hospitable fora. It might be
thought that the solution to the problem of libel tourism should be
the international harmonization of substantive libel law or the adop-
tion of an international agreement on choice of law.' 68 However,
harmonization is both worrisome from the perspective of free expres-
sion, and likely unfeasible as a practical matter.169

Some would disagree, suggesting that the SPEECH Act goes too far in adopting a
general rule of non-recognition rather than a case-by-case approach that allows courts
to determine when non-recognition would be appropriate and when it would not. See
H. R. 6146 Hearing, supra note 4, at 60 (statement of Linda Silberman). See also
MELKONAN, supra note 6; Partlett, supra note 6, at 656 ("It is likely that foreign
courts and governments will react adversely to a frontal attack on their long-recog-
nized jurisdiction and on the usual standards of comity under conflicts rules. Hence,
we have the perfect ingredients for a mutually destructive game of chicken.") There is
also the potential sword of Damocles in the existing state law actions permitted by
statutes such as New York's Libel Terrorism Protection Act. The SPEECH Act ap-
pears silent on the question of preemption.

167. Politicians are sensitive to media coverage, especially such coverage as they
believe might have public impact. The success of the electronic campaign for libel
reform undertaken by English PEN demonstrates that grass-roots movements sup-
porting free speech can be generated via publicity. Media discussion can also serve to
clarify for those from less speech-protective cultures what kinds of threats to demo-
cratic values Americans fear in strategic libel tourism. It may even help shift judicial
attitudes in countries with different perceptions of the free speech/reputation balance,
by providing context.

168. On this view, harmonized rules will not necessarily undermine free speech in
fundamental ways, given that globalization has already spread American speech
ideas to much of the rest of the world, and that the valorization of free speech over
reputation in New York Times v. Sullivan, 376 U.S. 254 (1964) was less a founda-
tional American commitment than a product of its time and legal culture. See
Partlett, supra note 6, at 659 (claiming Sullivan was "a product of its social and legal
culture"). Professor Melkonian argues that the apparent absolutism of constitutional
defamation law in the U.S. has been diluted by a line of cases interpreting the First
Amendment requirement of "actual malice" in public figure defamation as an inquiry
close to the "Reynolds defence" under British law. MELKONIAN, supra note 6, at 16-96).
See also Thomas S. Leatherbury, ALI Takes Position on Foreign Judgments (Includ-
ing Those Against the Media), 23 COMM. LAW. 25, 27 (2005) (quoting the American
Law Institute proposed draft on recognition and enforcement of final judgments and
noting developments in Europe that "may result in greater sensitivity to principles
akin to the First Amendment."); Zick, supra note 6, at 1588, 1626 (arguing for multi-
lateral treaties regarding enforcement of foreign judgments as more coherent
responses to libel tourism, and seeing a "more cosmopolitan" First Amendment ex-
tending its influence beyond American borders).

169. Substantive harmonization is likely either to fail or to lead to problematic
compromises on otherwise fundamental social and political commitments regarding
free speech and press. While it is important not to exaggerate differences between
American and European speech regimes, optimism about the similarities should not
blind us to the persistently wide variations in different countries' balances between
reputation, privacy and free speech. Even if American views of the importance of
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IV. SELF-HELP: EXPLORING VOLUNTARY INITIATIVES

Given the uncertainties in the British legal landscape, the gen-
eral constraints of time and cooperation on purely legal responses to
libel tourism, and the possibility that today's libel tourists will simply
recast their libel complaints as violations of privacy rights,170 a prag-

speech freedoms are increasingly influential world-wide-itself a not-indisputable
proposition-general influence is quite distinct from compatibility at a granular level.
There may also be disagreement about whether some of the observed shifts in the
American balance of speech and reputation are desirable. Contrary to the predictions
of some optimists, harmonization is less likely to export the protections of the First
Amendment abroad than to import at least some reputation-promoting European
rules that might well chill important kinds of critical speech in the United States. See
Justin S. Hemlepp, "Rachel's Law" Wraps New York's Long-Arm Around Libel Tour-
ists; Will Congress Follow Suit?, 17 J. TRANSNAT'L L. & PoL'Y 387, 391 (2008)
("Persuading a world wary of 'American legal hegemony' [ ] to abandon its traditions
and instead embrace American-style press freedoms is a mammoth, if not impossible,
task indeed."); Wyant, supra note 6 (arguing against harmonization); Zick, supra note
6, at 1622 (recognizing that "processes and mechanisms associated with transnation-
alism, including multinational treaties that establish global speech standards, may
pose some threat to First Amendment protections currently available within U.S. bor-
ders.") International treaties are not easy to conclude, particularly in those
circumstances. See Garnett & Richardson, supra note 4 at 481 (suggesting that while
agreement to an international model law would be "highly desirable in the longer
term, [such an agreement] is unlikely to be reached in the short term . . ."). There is
no guarantee that even multi-lateral agreements will command world-wide adher-
ence. See MELKONIAN, supra note 6, at 272 (describing the failure of the 1936
International Convention Concerning the Use of Broadcasting in the Cause of Peace).
Cf. Partlett & McDonald, supra note 148, at 506-07 (arguing for the benefits of a "pol-
yphonic" regime, where courts "speak[l in different voices and arriv[e] at different
conclusions about the weight of basic values . . .").

Even an international treaty on jurisdiction or choice of law in defamation cases
is an unlikely prospect. An international treaty regarding jurisdiction and enforce-
ment of judgments more generally was proposed in the Hague Conference on Private
International Law, but failed-apparently in part due to differences regarding defa-
mation actions. Garnett & Richardson, supra note 4, at 481; McFarland, supra note 1,
at 631. Only a treaty regarding enforcement of judgments based on forum selection
clauses in contracts was agreed to at the Hague Convention. Hague Convention on
Private International Law, Convention on Choice of Court Agreements, June 30,
2005, 44 I.L.M. 1294, available at http://www.hech.net/upload/conventions/txt37en.
pdf.

One can argue that this Article's doubts about harmonization tacitly assume that
American speech law is better than any conflicting country's and should thus apply,
even with respect to genuine transnational problems where both the United States
and less speech-prioritizing countries have real and substantial interests. That is not
the intent. In many instances of foreign libel actions against American defendants, a
focus on American governmental interests in the choice of law analysis will help
courts make a careful and context-specific analysis about which law should apply.
Even in situations closer to equipoise in terms of forum connections and interests, this
Article contends that it is less dangerous for American free speech interests domesti-
cally to leave things as they are, with each country recognizing and enforcing only
defamation judgments consistent with its own speech traditions.

170. See MELKONIAN, supra note 6, at 279-95 (noting both that breach-of-privacy
judgments may replace the threat of foreign libel judgments and that, unlike defama-
tion law where some congruence between U.S. and British law can be observed,
privacy law in England and the EU is "unalterably" contrary to U.S. principles); Ste-
phen Bates, More Speech: Preempting Privacy Tourism, 33 HASTINGS COMM. & ENT.
L.J. 379 (2011) (calling for extension of the SPEECH Act to trans-national privacy
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matic response to the current situation suggests exploration of
voluntary initiatives to reduce the chilling threat of foreign libel law
and to promote the accuracy and reliability of information. 171 A push
for doctrinal change cannot be the sole solution to the problem of
trans-national libel. Legal responses depend on cooperation from for-
eign courts and legislatures, are likely to take time, can be limited in
their effectiveness, and do not necessarily address the values and at-
titudes brought to bear by courts in the actual application of legal
rules. To the extent that "in a field such as defamation[,] values and
attitudes are often as important as the black-letter rule[,1"17 2 a broad
public conversation about the strategic use of legal arbitrage and the
development of self-help measures by speakers could be useful in in-
fluencing international attitudes promoting expression.

Thoughtfully designed voluntary changes could help foster a co-
operative spirit prompting non-U.S. courts to apply their libel laws
with more sensitivity to U.S. speech interests in appropriate cases.
Voluntary measures designed to increase press accuracy could not
but help improve chances of speedy libel reform in England. This is
particularly true in light of the press-skepticism generated by the
high-profile British phone-hacking scandal that led to the demise of
Rupert Murdoch's News of the World tabloid.173 Moreover, for those
who have been defamed on the Internet, the development of technolo-

claims); Sanchez, supra note 6 at 514-20 (describing a move from libel tourism to
privacy tourism).

171. One type of self-help suggestion for Internet publishers that appears in the
literature is website disclaimers, visitor agreements, and the use of geo-location tech-
nology to prevent access to their sites. See, e.g., Wyant, supra note 6, at 411-15
(discussing these options). See also Blake Cooper, Note, The U.S. Libel Law Conun-
drum and the Necessity of Defensive Corporate Measures in Lessening International
Internet Libel Liability, 21 CONN. J. Ir'L L. 127 (2005) (recommending user agree-
ments, geolocation technology, and cyberliability insurance). These suggestions are
not further explored here, as contract-based solutions will not predictably be effective
(seeWyant, supra note 6,. at 412-13) and access-blocking technology is neither fool-
proof (see id. at 413-14) nor desirable as a policy matter.

172. Hartley, supra note 1, at 35. Professor Partlett has argued that, without inter-
nationally binding rules, "the production of information will be influenced by non-
legal norms that will grow in cyberspace." Partlett, supra note 6, at 660. In his view,
"[t]he challenge that technology has bequeathed the law cannot be solved by law
alone. It will depend on norms that promote coordination and cooperation among ac-
tors." Id. This Article joins in Professor Partlett's sense that improvements in
journalistic professionalism, for example, would promote cooperative norms in the
production of information in cyberspace. Nevertheless, it expresses concern about the
degree to which Professor Partlett's approach would compromise on the Sullivan rule
in the global speech environment.

173. For archives of the extensive newspaper coverage of the tabloid phone hacking
scandal, see, e.g., Times Topics, Anatomy of the News International Scandal, NY
TiMEs (Nov. 29, 2011), available at http://www.nytimes.com/interactive/2010/09/01/
magazine/05tabloid-timeline.html?ref=newsoftheworld, and Phonehacking, GuARD-

IAN, available at http://www.guardian.co.uk/medialphone-hacking.
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gies providing extra-judicial self-help may be a welcome
alternative.17 4

A. Defending Suits: Alternative Avenues for Financial Support

Since expense is a major culprit in the chilling effect of foreign
libel actions, reducing it would help mitigate the threat. Doing so ef-
fectively, however, requires attention to developing structures for
financial support that properly align speaker and funder incentives.

1. A New Type of Private Legal Defense Fund-Community
Support

Thus far, the principal suggestion to help reduce the high cost of
waging libel actions in destinations like England has been the crea-
tion of a media-funded insurance company and/or a joint libel defense
fund to help defendants.' 7 5 While the idea is attractive, the partici-
pants' incentives render unlikely a media-funded libel defense war
chest for the industry as a whole. What incentives would careful news
organizations have to commit scarce resources to libel defense funds
that would provide financial aid to the most irresponsible of their
traditional competitors and to careless new media participants? Why
would they pour money into a global fund covering entities whose
news cultures they might not understand or share, and over whom
they would not realistically have much control? Instead, money might
more readily and realistically come from crowd-funding or commu-
nity support-from those interested in particular areas of
reporting.' 76 Targeted (and publicized) libel defense funds could be
supported by grants from individuals and organizations with inter-
ests in promoting public discussion on particular issues that have
become or are likely to become targets of strategic libel actions

174. See MELKONIAN, supra note 6, at 299 (describing technology allowing a bur-
geoning reputation-management industry to monitor the Internet for statements
about their clients and "saturate the internet with positive statements about the cli-
ent with the result that the defamatory statements are simply buried and effectively
neutralized."). This option, of course, has its own troubling implications.

175. See SULLIVAN, LIBEL ToURIsM REPORT, supra note 6, at 31 (report written for
the Center for International Media Assistance). While the Report notes that "[tihere
are many ways to structure such a systeml,]"the proposal centers in the Report on a
media-funded libel defense fund. Id. ("It is possible to create a joint legal defense fund
that might rely on donors, funds from participating organizations, pro bono lawyers,
retained lawyers, and insurance.. . . The organization could build a defense fund to
pay high deductibles ... . The system would minimize the risk for insurance compa-
nies . . . ") See also Cooper, supra note 171, at 153-54 (recommending cyberliability
insurance).

176. See Clare Dyer, Charity sets up find to defend researcher being sued for libel,
BMJ 2008 (Dec. 2, 2008), available at http://www.bmj.com/content/337/bmj.a2822.full
(last visited Mar. 10, 2011) ("The registered charity HealthWatch has set up a fund to
support Peter Wilmshurst . . .").
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abroad.'77 The benefit of this approach by comparison to a public
funding option178 is that the proposal poses little or no risk of govern-
ment censorship.179 The approach also presents fewer threats to

177. For example, if organizations outside the press or the academy were to organ-
ize a libel defense fund for statements regarding terrorism-a funding proposition
more likely than an undifferentiated and press-based global libel defense fund-the
existence of such a fund might deter strategic suits to deflect attention from that po-
litical issue. The same kind of funding might be found to support the libel exposure of
scientific inquiry or other academic critique. This is a notion akin to interest group
support, crowd-funding of journalism, and foundation financing. Grass-roots electoral
fundraising on the web and electronic press experiments in crowd-funding some sto-
ries teach us that this kind of funding could come not only from interested
organizations, but also from individual Internet donations.

Of course, there is nothing to prevent rich individuals today from paying the de-
fense fees of American journalists and academics sued for libel abroad. But creating
funding structures that would avoid journalists having to request funds from individ-
ual donors after suits are brought would certainly reduce both transaction costs and
chill. Skeptics might question why such funding approaches, if they are truly viable,
have not yet developed through private negotiation. The lack of such development
thus far is not necessarily evidence of a flawed model. Instead, it may reflect the fact
that transactions costs of many kinds-including coordination and administrability
problems and, potentially, tax treatment of such donations-would need to be ad-
dressed before a robust system of targeted libel defense funding could become
operational and efficient.

178. This Article does not explore any public funding strategies for such libel de-
fense funds. Governmentally-funded libel defense war-chests could presumably be
made available for libel tourism cases where the speakers at issue have insufficient
funds to fight the action abroad. In order to create the right incentives, the govern-
ment libel defense fund should probably operate only during a transition period-
before private sources develop as suggested above, and before relevant changes were
made in the laws of libel tourism destinations. A public subsidy approach is unlikely
to be either realistic or speech-neutral, however. Given current U.S. Congressional
attempts at drastic cutting of government speech subsidies in the context of public
broadcasting, a libel defense fund project is even less likely to be achievable. More
importantly, this option is troubling because of concerns about government censor-
ship in the allocation of such funds. The central issue posed by such a funding option
is how to structure the government subsidy in order to minimize the dangers of gov-
ernment speech selection. Although we could attempt to develop structural
safeguards to prevent government from choosing preferred and politically acceptable
speech to protect, it is wise to be skeptical about the likely effectiveness of such "Chi-
nese walls."

179. One can respond that this approach may lead to narrow and politicized protec-
tions for speech, and skew the kinds of investigative journalism or academic critique
in which speakers would engage. It could be argued that a system under which litiga-
tion support would be targeted to issues of concern to ideological interest groups could
skew coverage decisions in politicized ways. Journalists, academics, and the institu-
tions that support them might fear being compromised-or be concerned about the
appearance of being compromised-by their associations through funding with groups
pursuing particular agendas.

But libel tourism is already politicized, and this is a much more realistic vehicle
for collecting adequate private funding than the theoretically more neutral but practi-
cally unlikely call for press organizations to create a pool of libel funds themselves.
Moreover, because of structural factors, it is likely that at least institutional support-
ers of these kinds of targeted libel defense funds would have no objection to being
identified publicly. Because identification is tied to accountability, transparency in
identification should reduce concerns about politicized processes. As for the concern
about the impact of funding on journalistic independence, there is theoretically a
broad market for contending legal defense funds. Just as non-profit news organiza-
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editorial freedom than proposals grounded on enhanced libel
insurance.180

2. Encouragement of Pro Bono Libel Review

Scholars have also proposed reliance on training resources and
pro bono pre-publication review by knowledgeable lawyers.181 Many
currently publish without the benefit of libel counsel. Some help in
terms of training, informational resources, and financial aid for libel

tions develop ways to deal with the possibilities of conflict with their funders,
sensitivity to this issue could lead to minimized threats here as well.

180. Some commenters have focused on insurance as a hedge against the threat of
libel tourism. See SULLIVAN, LIBEL TouRIsM REPORT, supra note 6, at 30-31; Wyant,
supra note 6, at 414-15. However, news organizations complain about the dearth of
libel insurance and the high cost of premiums for what insurance does exist. Only the
largest media have access to such insurance and even that has limits. See, e.g., SULLI-
VAN, LIBEL TOURISM REPORT, supra note 6, at 30. Cf Wyant, supra note 6, at 414-15
(describing availability of e-commerce media liability insurance).

The problem is that the risk posed by libel actions is particularly difficult for
insurance companies to value. Therefore, the private insurance market may develop
more broadly and robustly if mechanisms could be developed to help insurance com-
panies better assess the risks of libel judgments. One way this can happen would be if
one (or several) independent fact-checking institutions or consortia were to be estab-
lished. If the insurance companies were convinced that the independent fact-checking
entities were reliable, they might be more willing to provide insurance (perhaps on a
per story basis) if the speaker chose to avail itself of such independent review. This
suggestion is akin to Drew Sullivan's notion that a joint legal defense fund system
"might retain lawyers or use pro bono lawyers to review articles before publication
. . . . The system would minimize the risk for insurance companies .. . SULLIVAN,
LIBEL TouRIsM REPORT, supra note 6, at 31.

This is a less desirable alternative than the libel defense fund discussed above,
however, because it makes insurers and independent fact-checkers the arbiters of
journalistic process and accuracy-a result that is itself in tension with free speech
and press norms. It makes news organizations and academics accountable to fact-
checking organizations and insurance companies that are far less committed to free
speech norms. Some commentators observe that courts have increasingly transformed
aspirational journalistic codes of practice and ethics into minimum standard require-
ments to assess journalist behaviors in tort cases. See Amy Gajda, Judging
Journalism: The Turn Toward Privacy and Judicial Regulation of the Press, 97 CAL.
L. REV. 1039 (2009). Surely the same consequence would arise if insurance companies
(whose principal goal is profit rather than free speech) were to partner with fact-
checkers (whose independence and journalistic values could, over time, be subordi-
nated to their work for risk-averse insurance companies). Moreover, independent
review of the journalistic process by outside entities-particularly if they work in con-
cert with insurance coverage-would be heavily resisted by typical journalists.
Reporters would probably refuse to make their notes and sources available to outside
entities in connection with most, if not all, controversial investigative stories. It is
precisely because of these concerns that this Article does not make a specific recom-
mendation supporting this version of the insurance option.

181. The recent LIBEL TOURIsM REPORT recommends pro bono libel defense and
pre-publication review See SULLIvAN, LIBEL TOURISM REPORT, supra note 6 at 33. The
LIBEL TouRIsM REPORT notes that "[mlany of the organizations facing transnational
legal threats have sought and received assistance for free from attorneys" but "[iun
Europe, pro bono legal assistance is less common [than in the United States]." Id. at
33.
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defense is already available. 182 One can imagine a world-wide consor-
tium of libel law experts whose pro bono efforts-including training
non-specialist lawyers, publishers, editors in the intricacies of foreign
law-could be coordinated by an institution such as a bar association
and accessible via online communication. 183 Whether such a program
could be adequately staffed is an empirical question, although there
may be ways of creating incentives for this kind of service.184 Impor-
tantly, however, it must be recognized that such efforts can
themselves exert subtle censorship effects. It is possible that this
type of legal involvement-particularly prior to publication-might
lead to excessive risk-aversity on the part of authors, journalists and
publishers. 8 5

B. Improving Press Processes and Bolstering Accuracy

At least with respect to cross-border defamation actions that are
not merely strategic or political exercises, the costs of distinct libel
regimes would also likely be reduced if the press were to improve its
internal processes and make changes to bolster accuracy. The princi-
pal suggestion of this kind in the literature is that journalistic "best
practices" education be promoted, especially in the developing
world.186 This would be particularly useful for promoting high jour-
nalistic standards in places with less developed and sophisticated

182. See SULLIVAN, LIBEL ToURIsM REPORT, supra note 6, at 33. The London-based
Media Libel Defence Initiative (MLDI) provides financial help for journalists in defa-
mation cases and trains journalists and lawyers. Id. The International Senior
Lawyers Project Media Working Group also defends journalists in individual cases
and helps push law reform efforts. Id. The Center for Global Communication Studies
at the University of Pennsylvania's Annenberg School of Communication has created
globalmedialaw.com to provide legal resources and information on media law issues.
Id. However, the LIBEL TOURIsM REPORT notes that "[mlany of the organizations fac-
ing transnational legal threats have sought and received assistance for free from
attorneys" but "[in Europe, pro bono legal assistance is less common [than in the
United States]." Id. at 33.

183. This kind of program would naturally be most useful for those whose institu-
tional affiliations do not provide pre-publication libel review, as do most major
newspapers, for example. However, it might provide all journalists the possibility of
an alternative review-either to contest their institutional lawyers' assessments, or
to permit franker discussion by journalists at any point during their story
developments.

184. If, for example, bar associations were to authorize continuing legal education
(CLE) or other like credit for this kind of effort, there would probably be an increase
in volunteers. Of course, there will be limitations. For example, we can expect that
such pro bono efforts would be more likely for publication reviews than for full-fledged
trials.

185. This is particularly true with respect to pre-publication review by lawyers.
After all, those who know about foreign libel law will simply be able to opine about the
risk of losing a libel suit in England on the given facts, for example. In addition to
their likely risk-aversity in interpreting foreign law, these pro bono lawyers will by
definition be constraining the journalists' work to conform to the standards of less
speech-protective jurisdictions.

186. See, e.g., SULLIVAN, LIBEL TouRIsM REPORT, supra note 6, at 34-35.
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independent press traditions.18 7 In addition to journalists in develop-
ing countries, however, we should certainly expand education
initiatives for journalism "best practices" to bloggers, citizen journal-
ists, and any reporters with little experience in investigative
journalism. Real differences could also be made by focusing on access
to information and other practical ways of enhancing
professionalism.

1. Seeking Improved Access to Documents

The expansion of electronic access to information would be a
most helpful tool both for improving press accuracy and for easing the
burdens of demonstrating truth. Accuracy would likely be improved
with increased online access to government data at all levels-to be
used both by journalists to develop stories and check facts, and by
those assessing story credibility and monitoring the press. To be sure,
there are significant hurdles to information access.188 Nevertheless,
whatever their limits in operation, government open records policies
in the United States have made millions of documents easily accessi-
ble.189 As improved accuracy doubtless leads to fewer targets for bona
fide trans-national libel initiatives,19 0 it would be helpful to press for

187. Id. at 34.
188. This is certainly true with respect to private industry documents, but also

with respect to government documents. Despite the Freedom of Information Act
(FOIA) (5 U.S.C. § 552 (2006), amended by OPEN Government Act of 2007, Pub. L.
No. 110-175, 121 Stat. 2524, further amended by OPEN FOIA Act of 2009, Pub. L. No.
11-83, 123 Stat. 2142, 2184), and similar "sunshine laws" at the state level (e.g., Flor-
ida "Sunshine Law," Fla. Stat. Ann. § 286.011 (West 2011)), and despite the Obama
Administration's initiative to enhance digital availability of federal administrative
documents, (see Memorandum on Transparency and Open Government from Presi-
dent Barack Obama to the Heads of Exec. Dep'ts & Agencies, 74 Fed. Reg. 4685, 4685
(Jan. 21, 2009)), the system of document access in the United States is far from per-
fect. In addition, "scoop mentality" and competition among journalists and news
organizations would likely be in tension with information-sharing initiatives. There is
also an increasing social concern about privacy with respect to the massive collections
of information now available about individuals. See, e.g, Somini Sengupta, F.T.C.
Settles Privacy Issue at Facebook, NY TIMEs (Nov. 29, 2011), available at http://www.
nytimes.com/2011/11/30/technology/facebook-agrees-to-ftc-settlement-on-privacy.
html. Finally, access to information can come with its own challenges. Journalists
may in fact find themselves awash in information, and needing to develop efficient
and reliable ways to sort through it. The "curating" problem is necessarily part of the
"access to information" issue at a time of such informational abundance.

189. For example, many private companies' governmental filings (such as Securi-
ties and Exchange Commission filings) are accessible, often without the need for an
FOIA request. See, e.g., http://www.sec.gov/edgar/searchedgar/webusers.htm (last vis-
ited Dec. 22, 2011) (linking to EDGAR, searchable SEC company filing database). On
the private side, foundations and educational institutions have also created massive
databases of information relating to important public issues-such as elections and
charitable contributions-that they typically make available for non-profit purposes.
See, e.g., Center for Responsive Politics, OPENSECRETS.ORG, http://www.opensecrets.
org/ (last visited Dec. 22, 2011) (election funding and expenditures database).

190. Admittedly, improving how the press does its job cannot fully eliminate the
threat to speech posed by the most strategic and political of libel actions abroad. But
it is a good in itself, and likely to be better than nothing in terms of reducing libel
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enhanced public access at least to government documents both in the
United States and internationally.

2. Promoting Journalistic Accountability

Professional education and access to documents can only go part-
way to improve journalism processes and content quality in the me-
dia today. A third critical factor is attention to accountability.
Internally, news organizations can focus on accountability by ap-
pointing ombudsmen and hiring "public editors," as some already
do. 191 Externally, professional critique of the performance of journal-
ists can serve to focus attention on accountability. Even today, some
journalism magazines provide such evaluations. 192 Bloggers too have
taken to commenting on the originality, accuracy, and completeness
of news reporting. Google allows for instantaneous fact checking;
Twitter and other social media enable crowd-sourcing of stories. Par-
ticularly if both individual news organizations and news-industry
institutions attend to the complex project of adapting and updating
their codes of conduct in light of such changed technologies, a spirit of
constructive criticism could help trigger improved reporting. Building
structures of professional accountability and inviting examination
and self-examination by journalists can generate significant public
benefits-including, hopefully, both judicial deference and an en-
hanced likelihood of trust across borders.193 The combination of all
the kinds of efforts could deter libel forum shopping substantially.

tourism. Moreover, even strategic libel claimants may be deterred by the prospect of
losing hard-fought legal actions against well-funded defendants known for their re-
sponsible and professional processes. The possible cost to plaintiffs of such losses in
publicity alone can counsel caution.

191. The New York Times, for example, has a Public Editor who "serves as the
reader's representative" and "monitors the paper's journalistic practices." See The
Public Editor, NY TIMES, available at http://www.nytimes.com/ref/opinion/brisbane-
bio.html.

192. For example, some professional journalism magazines in the US, such as the
Columbia Journalism Review, address not only issues such as the future of journal-
ism generally, but also monitor particular press stories. See, e.g., Darts and Laurels
2011 Archive, COLUM. J. REV., available at http://www.cjr.org/search.php?cx=00282
6800558238759205%3Awmx8nk4zslo&cof=FORID%3All&ie=UTF-8&q=darts+and+
laurels+2011&x=4&y=9.

193. Do today's circumstances make it unrealistic to call for improvements in press
processes? News organizations are haunted by the bottom line. Newsrooms are work-
ing with reduced staff, the electronic news media are operating in a competitive
twenty-four-hour news cycle with little time to develop and check stories, and there is
the perception that the sensation-seeking public will only be satisfied with maximum
drama all the time. Many television critics despair of the result and decry the thin-
ness, polarization, and narrow focus of modern news and public affairs coverage. This
Article takes the position that this is precisely the moment for the revival of profes-
sional standards.

Some may argue that the second difficulty inherent in calling for improved jour-
nalism is that American defamation law protects even those who are sloppy in their
journalism-i.e., even those who did not comply with appropriate professional stan-
dards. An insistence on self-perfection on the part of the press cannot be the full
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CONCLUSION

In the final analysis, the worrisome libel tourism cases are those
that threaten to censor academic freedom and speech important to
democracy. The context is complex. Academic publishers constitute a
buyer's market that can set highly risk-averse standards for contro-
versial work regarding matters of public importance. The traditional
print press today is economically stressed. News organizations face
significant incentives to avoid expensive and controversial investiga-
tive coverage that would advance public policy goals of transparency
and accountability. At the same time, technology permits anyone-
including the least legally sophisticated-to take on the functions of
journalists and pundits. But ISPs are private economic entities and
not public fiduciaries, and they cannot be expected to resist ideologi-
cally-driven and potentially costly challenges to controversial content
they distribute.

Strategic libel tourism in these circumstances poses a particu-
larly pernicious threat to speech of public interest. The American
legislative response thus far is unlikely to assist in promoting high-
quality investigative journalism by globally networked entities. As
for the United Kingdom, although Britain's jurisdictionally oriented
libel reform, if adopted, could be helpful, the extent to which it will
encourage adequate restraint there or elsewhere is uncertain. Differ-
ences between states as to the proper balance between reputation
and speech that are exploited by libel tourists will not disappear. If it
is for each state to determine that balance for itself, then the orderly
functioning of the international system requires that the forum con-
sider the extent to which a particular case implicates the balance
struck not only in the forum itself but in other affected states as well.
This entails variations in degree. Doctrinal flexibility as to both juris-
diction and choice of law, sensitivity to cases that engage basic values
of academic freedom and the proper functioning of democratic gov-
ernance in the affected political system, and voluntary initiatives can
help courts measure those variations. Civil and criminal libel actions
can be, and have been, used by states to regulate their own political
systems. That is reason enough for concern when the effects con-
strain the exercise of freedom of speech protected by international
law or the law of the state. There is all the more reason for concern
when the effect, even if unintended, is that these constraints impair
the functioning of political democracy under the constitutional sys-
tem of another country.

response to libel tourism. If it is, critics might say, then the defendant has already lost
the protections that American free speech values had constitutionally guaranteed.
But the First Amendment does not protect sloppy speech because false statements are
constitutionally desirable. And it is not the purpose of this Article to argue for global
export of the First Amendment. If speakers could be helped to avoid inadvertent libel
problems, both they and society as a whole would benefit.
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