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between 300 — 600 contractors in Colombia.'®

The inability to monitor the number of civilian contractors
employed by PMCs is detrimental to the mandated troop cap. The
lack of knowledge regarding exact personnel numbers may be the
result of the Department of State’s failure to release a comprehen-
sive report containing the specifications of contracts awarded to
private companies.’®® In 2001, the Department of State released a
‘Fact Sheet’ regarding civilian contractors supporting Plan Colom-
bia, however, the report only reiterated the caps implemented by
Congress in 2000, and merely stated that the caps are closely
monitored by the U.S. Embassy in Bogota.'®® Additionally, in
2003, the Department of State released a Report to Congress
regarding the contracts awarded to PMCs in Colombia, however,
it contains no information regarding the number of civilian con-
tractors sent under the terms of each contract.'**

The inability of the government to closely supervise PMC
deployment of contractors is a troubling factor that contributes to
the diminution of public oversight over contractor activities. Even
more problematic are the reports that PMCs, specifically
DynCorp, find creative ways to evade the caps. For instance, after
Congress implemented the U.S. civilian contractor cap at 400,
DynCorp hired foreign nationals to do their work in Colombia,
thus circumventing Congressional authority.’® Additionally,
DynCorp ostensibly hires hundreds of non-military personnel who
are not counted under the cap.’®

In sum, it is apparent that the military caps implemented by
Congress are neither monitored nor enforced. Accordingly, news
sources report that the military caps have “been far surpassed”

129. See SINGER, supra note 1, at 208. See also Neve Gordon, Strategic Violations:
The Outsourcing of Human Rights Abuses, 63 THE HumanisT 10 (Sept. 1, 2003).
“While Congress capped the number of U.S. soldiers who could be sent to Colombia at
five hundred, the Pentagon[,] together with the Colombian government[,] ha[s} been
employing additional corporate soldiers from DynCorp to carry out anti-drug
operations.” Id.

130. See SINGER, supre note 1, at 207.

131. See Bureau of Western Hemisphere Affairs, United States Department of
State, Fact Sheet, Civilian Contractors and U.S. Military Personnel Supporting Plan
Colombia (May 15, 2001), available at http://www.state.gov/p/wha/rls/fs/2001/3509
pdfhtm.

132. See generally Secretary of State, United States Department of State, supra
note 62.

133. See Nicholas von Hoffman, Contract Killers, HARPER’S MaG., June 1, 2004,
available at 2004 WL 56976086.

134. See id.
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and that in reality, there are “around 2000 U.S. mercenaries™?3
present in Colombia. In theory, the troop caps implemented by
Congress merely represent a concerted effort to curtail U.S.
involvement in Latin America. The personnel caps today, how-
ever, act only as a symbol of cautious measures, rather than an
enforceable policy. Even if the caps are realistically enforced by
both government employees and civilian contractors, the underly-
ing policy - to restrict U.S. presence in Latin America - is rendered
useless if Congress continually increases the caps at the request of
the White House.

It has been recognized by a number of sources that an
increase in personnel inevitably leads to an expansion of military
commitments, referred to as ““Mission Creep[.]’”* The threat of
Mission Creep mirrors the eerie prediction of Colombia becoming
a “Vietnam-like quagmire.” These threats are further enhanced
by allegations that the risks and ramifications of American secur-
ity policies in the Andean Region have not fully been disclosed to
Congress by the current administration. Thus, it may be an unin-
formed Congress that continues to increase American military
presence in the seemingly endless battle against drugs in the jun-
gles of Colombia.”” An increase in personnel, whether accounted
for or not, inevitably leads to oversight. Obviously, the govern-
ment can no longer turn a blind eye to the consequences of troop
cap increases, or continue to ignore troop cap evasion practices.

135. Constanza Vieria, 17,000 Troops With U.S. Aid Launch Drive Against Rebels,
INTER PrESs SERVICE/GLOBAL INFORMATION NETWORK (June 29, 2004), available at
http://www.ips.org/.

136. “Now we’re being asked to double the number of our soldiers, boots on the
ground, in Colombia. There is a term for what is happening in Colombia: It’s called
‘Mission Creep.”” Limiting U.S. Troops in Columbia — The Farr Amendment: Hearing
Before the House of Representatives, 108th Cong. (July 15, 2004) (statement by
Massachusetts Representative James P. McGovern), available at http://’www.house.
gov/mcgovern/floor071504farr htm; See also World Organization on Latin America,
Plan Colombia Report Card (grading ‘Avoid Mission Creep’ with an ‘F’), available at
http://www.wola.org/Colombia/plan_col_report_card03.pdf (last visited Nov. 16,
2004).

137. See Peter W. Singer, War, Profits, and the Vacuum of Law: Privatized Military
Firms and International Law, 42 CoLuM. J. TransNaTL L., 521, 539. “[Ulnder
current U.S. law, as long as the contract amount is under US $50 million, any U.S.
military firm can work abroad with or without notifying Congress.” Id.; see also
Memorandum from Washington Office on Latin America to Foreign Policy and
Defense Policy Aides, supra note 49.
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B. Plausible Deniability - The Reduction of Public
Oversight

Perhaps more troubling than the continual increase in con-
tractor presence is the high level of secrecy regarding the range of
militaristic activities in which private contractors are involved.
Although government activities are by law open to examination by
the Freedom of Information Act,'*® private company contracts are
protected by proprietary law.'® Internal company policies may
prohibit directors, employees, and agents from disclosing or using
confidential or proprietary information outside the company.
Therefore, most contracts between PMCs and the government pro-
vide non-disclosure agreements, and are deemed confidential by
both the contracting PMC as well as the Pentagon.'*® The confi-
dential nature of contracted work may perhaps constitute the
main reason behind the hiring of private contractors.

Obviously, this policy of accepted secrecy creates a breeding
ground for unanswered questions and misinformation. The ability
to ‘contract out’ jobs like spraying coca leaf, patrolling the skies,
and providing intelligence services provides the U.S. government
with “‘plausible deniability[.]’”*** For instance, U.S. troops may be
legally prohibited by Congress from entering into combat in Latin
America, but PMC employees constitute civilians under U.S. con-
tract, and therefore, may not be bound by the same restrictions.
Due to the fact that private firms operating in Colombia under
U.S. government contract do not face the same constraints as the
military, the Bush Administration has been accused of utilizing
private contractors to further its political goals in order to circum-
vent Congressional scrutiny.*?

138. The Freedom of Information Act, 5 U.S.C. § 552 (2005). The Act provides that
“[e]lach agency shall make available to the public . . . descriptions of its central and
field organization . . . statements of the general course and method by which its
functions are channeled and determined . . . .” 5 U.S.C. § 552(a)(1)(A)-(B) (2005).

139. Peter W. Singer, Preface to PETER W. SINGER, CORPORATE WARRIORS: THE RISE
OF THE PRIVATIZED MILITARY INDUSTRY, at x (2003).

140. See Joseph Giordono, Contractors Do More than Sling Troops’ Chow, STARS
AND StripEs (European ed.) (Mar. 10, 2003), available at http://www.stripes.com/
article.asp?section=104&article=12928&archive=true

141. The Center for Public Integrity, Colombia: Outsourcing War, available at
http://www.publicintegrity.org/report.aspx?aid=261 (last visited Oct. 20, 2004).

142. See Dangerous Work - Private Security Firms in Iraq, EconomisT, Apr. 10,
2004, available at WL 62017551. “The extensive PMF involvement in the war in
Colombia and its neighboring states by U.S.-based firms has been entirely without
Congressional notification, oversight, or approval.” SINGER, supra note 1, at 209; see
also Avant, supra note 5. “Although the U.S. Congress approves the military budget,
its access to information about contracts is often limited. The president can use this
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From a legal perspective, outsourcing military projects can
serve as an effective measure to obfuscate the connection between
an act committed by a civilian contractor and the United States
government. Participation on the battlefield by a civilian contrac-
tor acts as an obscuration for the government, which, as a result,
appears to have no involvement. The lack of privity between the
government and an individual contractor, as well as between the
government and a host nation, is an obvious defense. Addition-
ally, the hiring of PMCs allows the government to avoid legislative
debate and deny control over outsourced military operations. In
fact, the only legislative debate regarding civilian contractors
seems to be over the implemented troop caps. Ostensibly, con-
gressional control begins and ends before contractors are even sta-
tioned on the battlefield.

Plausible deniability is further exemplified as contractors
take on more expansive roles than what is specified in their con-
tracts. The expansion of duties is illustrated by DynCorp’s train-
ing and support responsibilities for the Colombian National
Police. As previously mentioned, the firm’s contract with the gov-
ernment provides for contractors to engage in pilot training and
technical support to Colombian police units involved in drug crop
eradication. However, it has also been reported that DynCorp
employees are employed in aerial reconnaissance and combat.*®
Specifically, contractors are reportedly engaged in fighting narco-
terrorists and Colombian guerillas.’* DynCorp employees have in
fact, admitted to engaging in high risk operations.!** It is obvious
that DynCorp’s employees are involved in more dangerous mis-
sions than were initially anticipated by Congress.

An explanation for this is obviously the expanded authorities
provision approved by Congress, however, this combative activity
was first exemplified in February 2001, when a DynCorp team
was sent on a search and rescue mission to recover the crew of a
Colombian military helicopter downed by guerilla fire in Southern
Colombia.*® The rescue team was protected by a DynCorp heli-
copter gunship which provided covering fire.*” Apparently, this

advantage to evade restriction on U.S. actions, effectively limiting congressional
checks on foreign policy.” Id.

143. See SINGER, supra note 1, at 208.

144. See id.

145. See id.

146. See SINGER, supra note 1, at 208; see also The Center for Public Integrity,
supra note 141.

147. See SINGER, supra note 1, at 208.
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incident resulted in the first “public revelation” that DynCorp had
four helicopter gunships at their disposal in Colombia, were
engaged in firing at rebels, and were, in fact, engaged in offensive
battle rather than merely crop spraying.'*®

Despite these glaring incidents of battle, the Bush Adminis-
tration continues to deny that contractors are engaged in warfare.
During a 2003 White House press briefing, when repeatedly asked
if U.S. troops were engaged in battle with FARC in Colombia, the
White House was adamant in its stance that U.S. forces were uti-
lized only for support purposes in Colombia.*® Similarly, when
questioned whether a reported 150 additional special forces had
been sent to Colombia, the White House claimed that the informa-
tion was false and was in fact the result of an inaccurate, “errone-
ous report.”%® Interestingly, this “erroneous report” had been sent
from the President to Congress a week prior.”®® When pressed fur-
ther, the White House provided a vague response when asked
about the number of troops and type of troops (military or contrac-
tors) sent to Colombia.'®

Government officials deny the combative role that contractors
play in fighting narcoterrorism and insist on veiling the truth
behind U.S. participation as well.’® For instance, in a September
2004 conference at Georgetown University, William B. Wood, U.S.
Ambassador to Colombia stated, “Neither U.S. military nor U.S.
contractors patrol with the Colombians or engage in activities that

148. See id. But see Fact Sheet, Civilian Contractors and U.S. Military Personnel
Supporting Plan Colombia, supra note 131. “On a typical mission, U.S. civilian
contractors accompany the spray operation in these helicopters as pilots and medics,
but not as gunners.” Id.

149. In response to an inquiry whether US troops would be engaged in combat
missions against the FARC, Mr. Fleischer responded, “[TThe United States is down
there in a position of providing assistance to the government of Colombia, which
Colombia is involved in the combat against the FARC. We are there to provide
assistance in counter-narcotics and counter-terrorism efforts.” Press Briefing by Ari
Fleischer, White House Press Secretary (Feb. 24, 2003), available at http://www . white
house.gov/news/releases/2003/02/print/20030224-5.html#7.

150. Id.

151. See id.; see also Press Gaggle with Ari Fleischer, White House Press Secretary,
supra note 53. :

152. See Press Briefing by Ari Fleischer, White House Press Secretary, supra note
149. When questioned in what context the report was inaccurate, Mr. Fleischer
replied, “In both the nature of the forces and the number. It is a far, far smaller
number, and it’s a varied type of DOD officials to go down there to assist Colombia in
ongoing counter-narcotics, counter-terrorist effort.” Id.

153. “Approximately 25 U.S. citizen contractors provide training and logistical
support . . . but they do not fly in counternarcotics missions.” Fact Sheet, Civilian
Contractors and U.S. Military Personnel Supporting Plan Colombia, supra note 131.
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might place them in a combat situation.”*

Unsurprisingly, PMCs are also secretive about their partici-
pation in Latin America. When asked about the expanded role of
its contractors in fighting the war on drugs, DynCorp executives
generally decline to comment. Apparently, DynCorp employees
are bound by strict confidentiality agreements and are prohibited
from talking to media. Furthermore, when DynCorp employees
are killed in operations, DynCorp executives claim that the deaths
are the result of ‘accidents’ rather than military engagements.'*®
It is important to note that the death of an American soldier in
this context would result in an investigation, with a report
released by the U.S. Embassy regarding the deceased’s identity
and background information. Simply because a contractor is a
private civilian as opposed to a military recruit, the government is
not bound to concede responsibility or provide release information
regarding the incident.!*

The accepted oversight and deniability which the government
and PMCs share regarding the events in Colombia paint a grave
picture of the war on drugs. This deniability results in a total lack
of accountability, which in turn, has resulted in a war that has no
end in sight.

C. The Detrimental Affects of Profit Maximization

The consequence of plausible deniability as a result of a priva-
tized military becomes particularly troublesome as the goals
between contractors and the U.S. government diverge. An exam-
ple of this can be found in the cost-cutting practices of PMCs while
they are engaged in operations. For instance, MPRI, a company
publicly owned by shareholders, is undoubtedly concerned with its
bottom line under any contract it performs. When a contract
relies on warfare to profit, this is certainly problematic. Concerns
regarding profits and losses are certainly foreseeable as factors
altering the way a company handles business decisions. Unfortu-
nately, in a hostile environment, profit maximization may not

154. Ambassador William B. Wood, Remarks at Georgetown University, U.S.
Support for Colombia’s National Strategy for Defense and Democratic Security (Sept.
20, 2004), available at http://usembassy.state.gov/posts/col/wwwsww42.shtml

155. See SINGER, supra note 1, at 208.

156. See Representative Bob Barr, Increased Opium Output Could Blind-Side U.S.
(Nov. 6, 2003), available at http://bobbarr.org/default_print.asp?pt=newsdescr&RI=
463. When discussing the tragedy of civilian contractors killed in Colombia,
Representative Bob Barr eloquently recognized, “There’s been no medals awarded to
these men; no TV movies canonizing them; hardly a ripple of concern expressed.” Id.
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result in the best political outcomes. In fact, divided goals and
loyalties between a PMC and the government are obvious issues
present in all of these contracts. A private contractor’s loyalty to
his salary, or an executive’s loyalty to the company’s bottom line
will most certainly lead to inflated charges, over-billing, cost cut-
ting and worse, the furtherance of war.

An egregious example of the detrimental effects of cost cut-
ting as well as inflated billing can be found in DynCorp’s employ-
ment of unqualified mechanics to repair spray aircraft.’ More
troubling are the statements of actual DynCorp employees
employed in the maintenance of spray aircraft in Colombia. These
employees claim that the amount of crashed aircraft results not
from reportedly heavy enemy fire, but instead is a consequence of
faulty maintenance work performed by unqualified DynCorp per-
sonnel.’® Additionally, critics of the company claim that the loss
of aircraft is a result of the poor safety record of DynCorp due to
the company’s utilization of non-standardized (i.e., cheaper) air-
craft that lack central computerized tracking systems.'*

Reportedly, MPRI is guilty of these cost-cutting procedures as
well. Allegedly, MPRI hires chefs and former security guards to
maintain and repair their spray aircraft.’®® This deplorable prac-
tice has purportedly resulted in a rather high amount of downed
aircraft in Colombia.’® Nevertheless, the company continues to
hire employees who may not necessarily meet contract require-
ments in order to bill the government a specified billing amount
set by the number of personnel required by its contract.'®?

Unfortunately, tragic results of the cost cutting ploys under-
taken by various PMCs are obvious. Since 2000, approximately 40
U.S. aircraft have been lost in Colombia purportedly “due to poor
maintenance and inexperienced Colombian pilots.”®® Addition-

157. See SINGER, supra note 1, at 156.

158. See id. “As one DynCorp mechanic working on the contract writes, ‘We have
people who are working on aircraft with absolutely no aviation experience nor
ground-equipment skills.”” Id.

159. See id. .

160. See id.

161. Singer quotes a DynCorp employee as stating, “[the management here is
looking at the bottom line, and they surely do not seem to care what kind of person
works on the helicopters. I guess that makes good business sense, but to me not at
the cost our servicemen and women.” Id.

162. See id.

163. Norman Ho, Failed Plan Colombia: U.S. Policy in Colombia in Misguided,
Harv. PoL. REv. (Dec. 7, 2003), available at http://www.hpronline.org/mews/2003/12/
07/World/Failed.Plan.Columbia-578467.shtml
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ally, although certainly not widely known, is the fact that the
United States has lost more aircraft in Colombia than during the
first Iraq war.®

The aforementioned concerns regarding the United States’
role in the war on drugs are inexorably linked to each other. For
instance, troop cap evasion and the government’s accepted igno-
rance of evasion procedures easily creates an environment where
contractor accountability is virtually impossible. This, in turn,
allows the government to claim deniability of contractor involve-
ment in warfare. Plausible deniability, combined with the life
threatening affects of profit maximization measures, inevitably
leads to inexcusable consequences.

D. Kidnapped! A Tragic Consequence of Cost Cutting
and a Glaring Example of Plausible Deniability

On February 13, 2003, a U.S. plane carrying four American
Northrop Grumman contractors on a surveillance and drug crop
fumigation mission for Southcom!® crashed in the southern jun-
gles of Colombia in a zone dominated by FARC.!*¢ It is important
to note that as a result of the previously mentioned expanded
authorities provision, FARC announced that it would consider all
U.S. government operatives as military targets.'” Hence, FARC
considers military personnel and civilian contractors as one and
the same.

Three American civilians were consequently abducted by
FARC and are still being held captive today, two years after their
capture. The three men have been cut off from society and live at
a FARC camp deep in the southern jungles of Colombia. FARC
granted a Colombian reporter an interview with the hostages in

164. See Representative Bob Barr, supra note 156.

165. The Army’s United States Southern Command (“Southcom”™) is the lead
Department of Defense agent responsible for assisting the Colombian government in
its battle against ‘narcoterrorism.” Southcom supports the Colombian government in
its implementation of military aspects of the Andean Regional Initiative.
Consequently, Southcom trains pilots, operates aircraft and provides counter-drug
intelligence support to Colombian troops. In 2003, Southcom contracted the
construction and implementation of logistics support centers and maintenance
facilities in Colombia, as well as the maintenance of the Colombian Army’s helicopter
fleet to various private military companies. See Hearing before the House Committee
on Government Reform, 108th Cong., at 2-17 (June 17, 2004) (written statement of
General James T. Hill, United States Army, Commander, United States Southern
Command), available at http://reform.house.gov/UploadedFiles/fSOUTHCOM%20-%
20General %20Hill%20Testimony.pdf.

166. United States Institute of Peace, supra note 34, at 2.

167. Id.
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order to prove that the Americans were still alive.®®

The American hostages are Marc Gonsalves, Keith Stansell,
and Thomas Howes.'® According to the three men, their plane
crashed as a result of engine failure, and the pilot, Tom Janis, also
a civilian contractor, was forced to land in a field in South Colom-
bia.!” The plane carried four American contractors and only one
Colombian.'

A White House press briefing was held to address dual con-
cerns about the kidnapping and a report allegedly released by the
White House concerning personnel deployment to Colombia.!”
Despite the White House’s acknowledgment that the hostages
were private industry contractors, questions regarding whether
additional forces had been sent to Colombia were deflected.!

A tactic frequently utilized by FARC is kidnapping for ran-
som, which aids in funding the organization’s terrorist activities.
FARC also uses hostages as bargaining tools to negotiate the
release of its members from Colombian prisons. FARC is holding
these three American contractors, as well as soldiers, officers, and
politicians to demand a prisoner exchange for FARC rebels held in
Colombian jails. Simply stated, the contractors’ lives, if in fact
they are still alive, depend on a prisoner exchange. The United
States however, refuses to negotiate with FARC due to the gue-
rilla group’s classification as a terrorist organization. Repeated
requests by the contractors’ families to Northrop Grumman and
the State Department to facilitate the release of the contractors
seem to fall on deaf ears. Apparently, the only effort made to facil-

168. See HELD HostaGE IN CorLomBlA (Urcunina Films 2003). The Colombian
journalist, Jorge Enrique Botero filmed the interview on July 25, 2003 and
subsequently produced a documentary film.

169. See Robert Charles, Assistant Secretary for International Narcotics and Law
Enforcement Affairs, Colombian Terrorists, WasH. TIMEs (Aug. 25, 2004), available at
http://www.state.gov/g/inl/rls/rm/35711.htm. See also HELD HoSTAGE IN COLOMBIA,
supra note 168.

170. HeLp Hostage v COLOMBIA, supra note 168.

171. See id. During the interview, the American contractors further explained that
the Colombian military officer and American pilot Tom Janis were killed by FARC
rebels.

172. See Press Gaggle with Ari Fleischer, White House Press Secretary, supra note
53.

173. See id. When asked whether a letter from the President to Congress reflected
the number of personnel deployed in Colombia, Ari Fleischer stated, “On the
numbers, you need to talk to DOD about it, anything dealing with the specific
numbers. What I’'m indicating to you is we have, and we will, continue to work closely
with Colombia and its government and its military and its police on how to combat
the FARC . . . So I'm trying to give you some body language that I'm not going to get
into numbers.” Id.
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itate the contractors’ return is a $5 million reward for the individ-
uals responsible for the kidnapping.'™

Horrifically, an additional three Northrop Grumman employ-
ees were Kkilled in a plane crash while on a rescue mission search-
ing for Gonsalves, Howes, and Stansell.'”® The families of these
deceased men, incensed that their efforts to get details pertaining
to the deaths have been met by delay tactics and red tape, have
filed a lawsuit against the Department of Defense and Northrop
Grumman.'” These lawsuits are currently pending in a Georgia
district court.'” The complaint alleges that the United States
“privatizes” dangerous missions, thereby placing contractors
directly on the front lines of the drug war “for no reason other
than to save a few dollars.”™ The complaint further describes the
treacherous terrain that surveillance and spray planes fly over
and the obvious need for aircraft that can support the weight of
heavy surveillance equipment, as well as the pilot and crew mem-
bers on board.’™ The complaint alleges that Northrop Grumman
acquired a salvaged, single engine aircraft that was less costly to
maintain than a twin engine aircraft, despite the fact that a twin
engine plane would have offered “significantly improved power to
meet the demands of mountainous terrain.”®® Additionally, the
complaint alleges that Northrop Grumman executives, as well as
Department of Defense officials, were made aware of the plane’s
deficiencies.”® Despite this, a second single engine plane was pur-
chased. Both planes were sent to Colombia, but were “frequently
grounded due to mechanical or other problems.”® The complaint

174. See Ambassador William B. Wood, Announcement on the Rewards for Justice
Program (Dec. 4, 2003), available at http://www.rewardsforjustice.net/englisg/
acts_of_terror/Colombian_hostages.cfm.

175. See Loretta Waldman, A Woman’s Bold Move to Try to Free Her Son,
HarTFORD COURANT, Aug. 13, 2004, at A1l. The three men killed on the search and
rescue mission were Tommy Schmidt, Ralph Ponticelli and James Oliver. See id.; see
also HELD HostaGE IN COLOMBIA, supra note 168.

176. See Waldman, supra note 175; see also John McQuaid, Families of Four Men
Killed In Colombian Crashes Sue, TIMEs PICAYUNE, May 21, 2004, available at http:/
www.nola.com/.

177. Plaintiffs Amended Complaint for Damages and Demand for Trial by Jury,
Oliver v. U.S. Dept. of Defense, No. 3:04-CV-041-JTC (D. Ga. filed Apr. 6, 2004).

178. Id. at 2. “Little known to the public is the fact that the United States, through
the Department of Defense, has attempted to ‘privatize’ these missions, placing those
men who are at the front lines of this ‘War’ in grave and unacceptable danger for no
reason other than to save a few dollars.” Id.

179. See id. at 3.

180. Id.

181. See id. at 4.

182. Id.
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goes on to describe various disputes that occurred between spray
plane pilots and Northrop Grumman executives regarding deri-
sory safety precautions and inadequate, underpowered, cheap air-
craft, as well as the placement of inexperienced pilots with little
aviation experience into dangerous situations with little to no
training.

Obviously, the cost cutting procedures exercised by Northrop
Grumman resulted in the purchase of salvaged, contemptible air-
craft that were not capable of handling the specified mission.
Hence, concern over profits by Northrop Grumman resulted in the
kidnapping and murders of seven of its civilian contractors.

Perhaps even more troubling are the repercussions which fol-
lowed this tragic event regarding the liability of Northrop Grum-
man and the U.S. government. Interestingly, soon after both
plane crashes, the contracts that all of these civilian contractors
were working under, as employees of the Northrop Grumman sub-
sidiary, California Microwave Systems, were transferred to a
newly created company, CIAO, Inc.”®*® The complaint alleges that
an agent of Northrop Grumman “removed all evidence of Oliver’s
employment” when he went through private papers belonging to
the pilot and destroyed documents pertaining to his contract and
employment with Northrop Grumman.’® According to former
pilots and a high-ranking official experienced in working with con-
tractors in Colombia, the underlying rationale of this contract
switch was to shield Northrop Grumman from liability.’*® Unfor-
tunately, this contract switch seems to have shielded Northrop
Grumman temporarily. While the families’ cases are pending in
court, Northrop Grumman, as well as Atlanta Air Salvage, the sal-
vage company which provided the spray planes, “collected millions
of dollars in insurance recovery” for the lost planes after their
insurer was permitted to inspect the crash site.’® The families
claim that they were never permitted to view the crash site.'®

The complaint sets forth claims of negligence, gross negli-
gence, and willful and wanton conduct on the part of Northrop
Grumman and the U.S. Department of Defense, as well as wrong-
ful death and breach of contract claims.'®® Experts say that while

183. Forero, Private U.S. Operatives on Risky Missions in Columbia, supra note 93.

184. Plaintiffs Amended Complaint for Damages and Demand for Trial by Jury,
Oliver v. U.S. Dept. of Defense, No. 3:04-CV-041-JTC, at 8 (D. Ga. filed Apr. 6, 2004).

185. See id. at 7-8.

186. Id. at 8.

187. See id.

188. See id. at 22-34.
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only a few lawsuits of this type have been filed against PMCs, the
escalating employ of private contractors is sure to result in litiga-
tion.” As of now, however, the quandary regarding contract lia-
bility claims of contractors and their family members raises
substantial issues. A lawsuit such as this one may serve to pro-
vide answers and “shake loose” pertinent information that will
begin to depict the true nature of the responsibilities handled by
PMCs. Simply stated, this lawsuit represents a positive start to
rectifying the dangers intrinsically present in PMC contracts. In
fact, a predominant issue underlying this lawsuit, which is inher-
ently present in all relations between private contractors and the
government, is expressed in the complaint in a single sentence:
“by using private contractors . . . the Department of Defense can
attempt to avoid political repercussions for inappropriate, unsafe
or unwarranted activities.”

Not surprisingly, interviews with the kidnapped contractors’
families depict frustration and anguish. Marc. Gonsalves’ wife
stated, “[Northrop Grumman executives and the U.S. Department
of State] tell me . . . theyre doing everything in their power, but
everything seems to be a secret.””® Additionally, Jo Rosano,
mother of Marc Gonsalves stated, “[the contractors] are fighting a
war . . . the Bush Administration doesn’t want to appreciate the
fact that they are doing this dirty job for the country. If they were
in the military, it would be a different story.”'%

In August 2004, Ms. Rosano, frustrated by the lack of involve-
ment of the United States, initiated her own talks with President
Uribe, requesting him to negotiate the release of her son.’® Ms.
Rosano has repeatedly accused the U.S. government of aban-
doning the three civilian hostages.’® Ms. Rosano’s efforts in
Colombia seem to have had some effect. Uribe first made a pris-
oner exchange offer with the FARC in August, but the discussions
were unsuccessful. On November 1, 2004, however, it was
reported that FARC unexpectedly released four hostages who

189. See McQuaid, supra note 176.

190. Id.

191. Plaintiffs Amended Complaint for Damages and Demand for Trial by Jury,
Oliver v. U.S. Dept. of Defense, No. 3:04-CV-041-JTC, at 13 (D. Ga. filed Apr. 6, 2004).

192. HeLp HostaGE IN CoLOMBIA, supra note 168.

193. Id.
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Rebels, FRONTRUNNER, Aug. 18, 2004.
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10.
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were held by the guerilla organization for over three years.'%
Apparently, this prisoner release followed Uribe’s proposal for a
prisoner exchange the week prior. The four hostages released,
however, were not the American civilian contractors.

The kidnapping of civilian contractors raises noticeable ques-
tions regarding the role of the government in their search and res-
cue. Bob Barr, former United States Congressman, recognized
that there is a “noticeable difference” between the way the govern-
ment has responded to military personnel taken as prisoners in
Iraq and civilian contractors kidnapped in Colombia.’®” For
instance, despite the government’s ‘concern’ that civilian contrac-
tors will not receive Prisoner of War (“POW”) status if captured by
enemy forces, when FARC did, in fact, grant these three Ameri-
cans POW status, the U.S. government officially designated the
men as “kidnapees[.]”**®

Certainly, questions remain regarding the liability of the
civilian contractors’ employer, as well as the U.S. government, in
the contexts of civilian captivity and deaths. In regard to deaths
of civilian contractors on the battlefield, the dependents of con-
tract employees are not afforded the same answerability as rela-
tives of U.S. troops.” In fact, the death toll among private
contractors has been described as “anyone’s guess[.]”® Under
most contracts, the PMC is responsible for notifying families of
grave circumstances, but unfortunately, this responsibility is han-
dled deficiently by some companies.”®® Simply stated, if the gov-
ernment is going to rely on civilian contractors to fight its wars, it
must make itself liable to their dependents. Foreseeable as it is
that the government will continually refuse this role, procedures
must be implemented and enforced to define the liabilities of
PMCs to its civilian employees and their families.
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California Microwave Systems into CIAO, Inc as an example of a PMC trying to avoid
the costs of the three contractors held hostage. See id.
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V. CONCLUSION

As the distinctions between terrorists, rebels, guerillas and
drug-traffickers are blurred, and the current Administration con-
tinues its battle in the inexorably linked wars of drugs and terror-
ism, it seems an obvious consequence that the roles played by
military soldiers, mercenaries, and civilian contractors will be dis-
torted as well. It is imperative to acknowledge the fact that the
private military sector is here to stay. Civilian contractors are not
only hired by the United States, and contractor operations are not
confined to Latin America. Contracting civilian contractors is a
global phenomenon. For example, PMCs are heavily involved in
the Middle East and Africa, and are also contracted by the United
Nations “for logistics, transportation, and demining operations.”*

As information regarding the contracted missions of PMCs is
disseminated and consequently understood (an attempted goal
underlying the research articulated in this article), regulations
need to be implemented to ensure that proper procedures specific
to civilian contractors are followed. The onus here is on civilian
contractors as well as the current Administration, the Depart-
ment of Defense, and Southcom, which as previously mentioned,
supports the Colombian government in its implementation of mili-
tary aspects of the ARI. Every one of these organizations must
follow guidelines, specifically the troop cap policy implemented by
Congress.

The kidnapping and deaths of civilian contractors described
in this Comment are the most recent example of the tragic conse-
quences of non-compliance and unaccountability. It is important
to realize that events similar to the one described in this Com-
ment have been occurring for years. A particularly prime example
occurred in April 2001, when a private plane flying over Peru was
shot down after Peruvian military officials, working with U.S.
support, identified it as a possible drug trafficking flight.**®* Unfor-
tunately, the plane was carrying American missionaries who were
killed in the crash.? In this particularly tragic incident, the ‘U.S.
support’ was in fact a contracted surveillance crew, comprised of
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2004.pdf
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Aviation Development Corporation employees, a PMC contracted
by the CIA.%%

It is also important to note that Latin America represents
only a faction of accountability issues regarding PMC contractors.
Additional incidents of error, as well as palpable breaches of duty
and security have occurred in Bosnia and Iraq where the PMC
business is thriving. A prime example of contractor abuse
occurred in Iraq at the now infamous Abu Ghraib prison, where
contractors acted as interrogators and translators.?® An addi-
tional recent example of contractor recklessness occurred last
August, when a DynCorp contractor “flew a suitcase full of lethal
explosives aboard an airliner from the Middle East” to JFK air-
port in New York.?"’

Obviously, accountability issues are prevalent wherever civil-
ilan contractors are employed. The consequences of unac-
countability and diminished oversight constitute global threats.
The current situation in Colombia represents a prime example of

where these issues can be and need to be corrected.

The International Peace Operations Association (“IPOA”) is
attempting to instill a sense of order among private contractors.
Members of the IPOA must pledge to follow a code of conduct and
relevant international laws of human rights, as well as accept
accountability for their actions.?® Additionally, the Federal Acqui-
sition Regulations govern contracts between the Department of
Defense and PMCs.?® However, the answerability created by
these regulations is simply not enough.

The most obvious solution to the privatization and ‘corpora-
tization’ of war is simply, accountability. As global wars continue
to be waged, the employment of civilian contractors will flourish,
and consequently, issues of negligence and liability will prolifer-
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ate. The war on drugs in Latin America represents a prime exam-
ple of this proposition. Plausible deniability and accepted
oversight can no longer be tolerated.



