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180 YEARBOOK OF INTERNATIONAL LAW

Czechoslovakia, a strict environmental impact evaluation is to be
included in all major projects.

A free-market Cuba would be likely to take steps to enforce
and perhaps expand existing environmental laws so that
environmental considerations are incorporated in the development
of new industrial and agricultural projects. Cuba might also require
the backfitting of pollution abatement technology into existing
facilities. These initiatives would add to the cost of doing business
in the country, but would also create investment and trade
opportunities for businesses that are active in the environmental
arena.

Also not covered in this paper is economic legislation to
unleash market forces, such as price de-control measures.
Elimination of government controls on prices is one of the basic
requirements for the establishment of a free-market economy, and
has largely been accomplished in Hungary, Poland and
Czechoslovakia.'0

II. CONSTITUTIONAL LAW CHANGES

Constitutional changes in former communist countries have
typically taken the form of amendments to existing constitutions
rather than enactment of totally new documents." The amendments

10. Economists tend to agree that once Cuba begins its transition to a free-
market economy price liberalization must be introduced immediately. Gradual
price liberalization is regarded as counterproductive, since it could lead to
spiraling prices and shortages of goods. Castaneda & Montalvan, supra note 3,
at 17; Pazos, supra note 4, at 252; E.H. Hernandez-Cata, Long Term Objectives
and Transitional Policies: A Reflection on Pazos's "Economic Problems of
Cuba," in CUBA IN TRANSITION: PAPERS AND PROCEEDINGS OF THE FIRST
ANNUAL MEETING OF THE ASSOCIATION FOR THE STUDY OF THE CUBAN
ECONOMY, MIAMI, FLA. at 36, 43-50 (1991).

11. A. Bonime-Blanc, Eastern Europe: Shaping Up Their Constitutions, 9
INT'L FIN. L. REv. 28 (1990); C.G. Meyer III, 1992 and the Constitutional
Development of Eastern Europe: Integration through Reformation, 32 VA. J.
INT'L L. 431 (1992). Bulgaria and Romania, however, have enacted new
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SOME LESSONS FOR CUBA

have removed socialist dogma from the constitutions, deleted all
references to single-party rule, and dropped provisions that
ordained a socialist economy with central planning.

These constitutional amendments have signaled a clear
commitment to a market economy, while seeking to preserve many
elements of the "social welfarism" that prevailed under the previous
communist regimes. For example, the amended constitutions still
proclaim a right to work, the workers' right to benefits such as
social security payments and paid leaves of absence, and the right
to free education and medical care.

A. Hungary

Constitutional reform in Hungary proceeded by way of
amendments to the 1949 constitution. Six such amendments (Laws
XXXI of 1989 and XXIX, XL, XLIV, LIV, LXIII of 1990) were
enacted during 1989 and 1990,12 and intended to produce a
workable interim constitution until a new document was drafted and
ratified. Hungary also enacted statutes, such as the Company Act
of 1988, the Foreign Investment Act of 1988, and the Privatization
Act of 1989, that had "constitutional status," that is, they were
functionally equivalent to constitutional amendments. These
statutes fleshed out the amended constitution's commitment to a
free-market economy.

The amendments to the 1949 constitution modified or
replaced all provisions relating to the structure of the Hungarian
government, including the roles of the Parliament, addressed in
articles 19-28 (A), the President, addressed in articles 29-32, and
the role of the Prime Minister and the cabinet, addressed in articles
33-40. Article 32 (A) of the amended constitution establishes a new
constitutional court, while Articles 32 (B), (C), and (D) proclaim

constitutions.

12. See A MAGYAR KOZTARSASAG ALKETMANYA [Constitution] (Hung.) as of
12/31/1990, U.S. DEP'T OF COM.-NTIS; Meyer, supra note 11, at 448-449.
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182 YEARBOOK OF INTERNATIONAL LAW

an expansive "bill of rights," which created an ombudsman to
safeguard civil rights and protect ethnic minorities, and set up a
State Audit Office (an organ of the Parliament) and the Hungarian
National Bank. The Preamble to the amended constitution clearly
states the country's position and commitment to a market economy
by declaring that Hungary is currently undertaking a "peaceful
political transition," and that its economic goal is a "socially alert
market economy."

Articles 9 and 13 of the amended constitution lay the
foundations for a Hungarian free-market economy. Article 9 states
that Hungary has a market economy in which public and private
property are to receive equal consideration and protection under the
law, and recognizes the right to free enterprise and freedom. of
economic competition. Article 13 declares that Hungary guarantees
the right to private ownership of property. Property may be
expropriated only "when this is a matter of public interest, and only
in the cases and in the manner regulated by law, under terms of
full, unconditional and immediate indemnification."

On the other hand, the amended Hungarian constitution
addresses the negative effects on the population as a result of the
country's drastic change in political and economic philosophy.
Article 17 commits Hungary to meeting the "wants of the needy."
Articles 70 (B)-(E) provide for labor and social welfare rights, such
as: the rights to work and to freely choose employment; the
workers' rights to equal pay, to "rest and free time," to paid
holidays, to organize in labor unions, to strike, and to receive social
security, and health care. Article 70 (F) also recognizes rights to
culture, while article 18 recognizes a right to a "healthy
environment." Additionally, the constitution touches on many
human rights issues that are currently under discussion in Western
European countries, such as minorities' rights and the right of
foreigners to participate in domestic elections.

[Vol 3



SOME LESSONS FOR CUBA

B. Poland

Poland, like Hungary, followed a path to constitutional
reform by amending its existing constitution. Between 1989 and
1992, Poland's 1952 constitution was amended nine times;13 a
constitutional commission established in December 1991 has yet to
come up with a proposal for a new constitution. 14 The inherent
difficulties in overhauling a constitution through the amendment
process are exemplified by the fact that it was not until May 1991,
over two years after the end of communist rule, that an amendment
was passed deleting, from the constitution, references to the
"socialist discipline of labor." 5

The current constitutional documents are comprised of the
Constitutional Act of October 17, 1992 (known as the "Small
Constitution") and selected amended chapters of the 1952
constitution. Generally, the Constitutional Act addresses the
governmental structure and institutions, while the surviving 1952
constitutional provisions deal with civil rights and the philosophical
foundations of the Polish state. As in Hungary, many important
statutes have been passed as constitutional acts.

The new Polish system of government follows the French
model, and article 32 of the Polish constitution establishes a strong
President who is the "highest representative of the Polish state, both

13. Constitutional Act of 10/17/1992 with Constitutional Provisions Continued
in Force (The Sejm Pub. Off.); POL. CONsT. amend. 41, Item 176 (1991),
reprinted in CONSTITUTIONS OF THE WORLD (Gilbert H. Flanz ed., 1995);
Meyer, supra note 11, at 453.

14. On April 22, 1994, Poland enacted a constitutional amendment setting
forth the procedural rules on how to handle future proposals for a new
constitution. DZiENIK USTAW (Dz. U.) (POLISH LAW GAZETTE), No. 61, Pos.
251, 1994; 38 RECHT IN OST UND WEST 147 (1994).

15. Poland's slow progress in enacting a new constitution is attributed to
political difficulties plaguing the country in recent years. C.W. Gray, EVOLVING
LEGAL FRAMEWORKS FOR PRIVATE SECTOR DEVELOPMENT IN CENTRAL AND

EASTERN EUROPE, WORLD BANK PAPER No. 209 95 (1993).
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184 YEARBOOK OF INTERNATIONAL LAW

in internal and international relations." The establishment of the
legislature was governed under articles 20-31, which vests
legislative power in two chambers, the Sejm and the Senate.
Articles 3742 establish a Council of Ministers which, while
appointed by the President, remains fully accountable to the
legislature. Finally, Articles 33a-36a of the 1952 Constitution
establish a Constitutional Tribunal to rule on the constitutionality of
laws, a Tribunal of State to hear cases against government officials,
and a Commissioner for Citizens' Rights.

Poland's amended constitution still lays a strong emphasis
on social welfare.16 This emphasis is made clear in Articles 67-93,
which specify extensive civil and social rights, including, among
others, the right to work, to rest and leisure, to an eight-hour
working day, to paid vacations, to receive social security payments,
and to free health care and education.

Finally, Poland's constitution contains important provisions
protecting economic and business rights. Article 6 states: "The
Republic of Poland shall guarantee freedom of economic activities
without regard to the form of ownership; restrictions of this
freedom may be imposed only by means of statute." Article 7 deals
with private property rights and indicates that Poland "shall protect
ownership and the right of succession [inheritance] and shall
guarantee comprehensive protection of personal property.
Expropriation may be allowed exclusively for public purposes and
for just compensation."

16. Unlike Hungary's constitution, which defines Hungary as a "market
economy," Poland's constitution (art. 1) puts emphasis on the country's
dedication to "implementing the principles of social justice." This declaration is
interpreted as a commitment to protecting Polish society from "the brutal
mechanisms of a capitalist competition." R.R. Ludikowski, Searching for a New
Constitutional Model for East-Central Europe, 17 SYRACUSE J. INT'L L. & COM.
91(1991).
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C. Czechoslovakia

In Czechoslovakia, between April 1990 and April 1991,
Parliament passed a number of constitutional acts amending the
1960 constitution. The resulting constitutional framework had a
strong orientation toward economic development. This is in sharp
contrast with Poland's constitution, which is slanted toward social
welfare.

The 1990 and 1991 amendments to the constitution declared
the principles of a free-market economy and the right to private
property and its protection. The amendments also laid the basis for
the privatization of state-owned enterprises. Furthermore, a major
amendment enacted on January 9, 1991, proclaimed a bill of rights.

By March 1991 there was a working draft of a new
Czechoslovakian constitution. The draft constitution provided for
a relatively loose federal structure and granted control of foreign
policy and trade, as well as all major aspects of economic activity,
to a federal government. Article 8 stated that "the economy of the
Czech and Slovak Federal Republic is based on a unified domestic
market, particularly on a unified currency and upon the free
movement of the labor force, of goods, and of money."

The draft constitution spelled out the criteria and tasks to be
observed in pursuing economic development and vested a majority
of the economic powers in the federal government. It also included
provisions for the protection of economic rights. Article 11, for
example, guaranteed the right to own property and limited the
state's ability to expropriate private property.

On the other hand, Articles 35 and 36 recognized the
workers' right to create trade unions and to strike, and Articles 39,
40, and 42 guaranteed pension and social security payments, free
health care, and free education. These rights were counterbalanced
by a statement in Article 50 that the rights only existed to the extent
that they were embodied in implementing legislation.

Czechoslovakia's draft constitution became inoperative with
the dissolution of the country. However, it remains a prime

1995]



186 YEARBOOK OF INTERNATIONAL LAW

example of a constitution that seeks to provide social rights while
promoting economic development.' 7

D. Lessons for Cuba

The last pre-Revolutionary cuban constitution was enacted
in July 1940. It was replaced by successive socialist constitutions
issued in February 1976 and August 1992.8 These two
constitutions (the second being a relatively minor revision to the
first) establish a centrally-planned, state-owned, and state-
controlled economy, and would therefore not be suitable for
governing any Cuban economic transformation. To effect a
transition to a free-market economy, Cuba would need to either
return to the 1940 constitution, or enact sweeping amendments to
the 1992 constitution. Either course of action would only be a stop-
gap solution until a constitutional convention could be convened and
a new constitution enacted.19

Cuba's constitutional documents during the period of
transition would also have to expressly declare the country's
commitment to freedom of economic activity and the protection of

17. The Czech National Council adopted, in December 1992, a constitution for
the Czech Republic, which became effective on January 1, 1993, when
Czechoslovakia divided into separate Czech and Slovak republics. The new
Czech constitution is patterned after the never-enacted Czechoslovakian
constitution. See Gray, supra note 15, at 47-48.

18. The 1940 constitution was substantially amended by a Fundamental Law
issued by executive decree on February 7, 1959. The Fundamental Law of 1959,
among other things, suspended bill of rights and due process protections and
merged all legislative and executive functions into the executive branch of the
government, which was vested with unlimited powers. W.T. D'Zurilla, Cuba's
1976 Socialist Constitution and the Fidelista Interpretation of Cuban
Constitutional History, 55 TUL. L. REV. 1223, 1239 (1981).

19. See Travieso-Diaz & Escobar, supra note 2, at 406-408 (an assessment of
the potential alternatives for establishing a constitutional framework to guide
Cuba's transition pending the enactment of a permanent constitution).
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SOME LESSONS FOR CUBA

private property rights. In addition, Cuba's constitution would also
have to address the extent to which the "social welfare" system now
in place will be preserved.2"

I. LAWS ON THE RE-INSTITUTION OF PRIVATE PROPERTY

AND THE PRIVATIZATION OF STATE-OWNED ENTERPRISEs

A. Re-Institution of Private Property

All countries in Eastern Europe have acknowledged the
fundamental right of private entities, domestic and foreign, to own
property and they have provided legal protection to private property
rights. Expropriation in Eastern European countries can only take
place if it is in the public interest and fair and adequate
compensation is made available. Most Eastern European countries,
however, still deny or limit foreign nationals' ability to own land.

1. Hungary

Hungary guarantees both full protection and safety of private
property. Its standards for expropriation include full compensation
and due-process rights.21 Also, foreign companies may acquire
non-agricultural land and buildings, to the extent that the property
is needed to carry out the purpose of the enterprise as defined in its
Articles of Association. However, wholly foreign-owned

20. The socialist regime in Cuba has provided a vast network of social
entitlements, including free education, health care and day care for children, free
or low-cost access to sports and recreation, low-cost housing and transportation,
and low-priced, yet severely rationed, food and clothing. Many of these
entitlements are now being curtailed due to Cuba's deep economic crisis.
Travieso-Diaz & Escobar, supra note 2, at 409-410.

21. AMAGYARKOzTARSAsAGALKETMANYA [Constitution] art. 9(1), 13, 14
(Hung.) (amended 1990), reprinted in CONsTrruTIONs OF THE WORLD (Gilbert
H. Flanz ed., 1995).
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companies are not permitted to acquire real property for purposes
of speculation or capital investment.

For foreign investors, Section 1 of the Foreign Investment
Act of 1988, as amended, provides that: should any government
measures cause damage to a foreign investor's property, the
investor will be promptly compensated in the currency of the
investment.""

2. Poland

As noted, Poland's constitution expressly recognizes the
right to own private property and guarantees the protection of that
right. Acquisition of real property by foreign entities or a foreign-
controlled Polish company is possible, subject to approval by the
Ministry of the Interior, which requires submission of an
application providing a full and detailed disclosure of the
transaction.' In 1993, 955 such applications were granted;24 126
were denied.

3. Czechoslovakia

The right to own private property was broadly recognized
in Czechoslovakia. However, foreigners could only hold real

22. For an English text, see Unified Text of Act XXIV of 1988 Regarding
Investments by Non-Residents in Hungary (With Subsequent Amendments And
Supplements Until December 31st, 1991), HUNG. MINISTRY OF INT'L ECON.
RELATIONS NEWsLETTER (Spec. Ed. No. 3), 1992; see also Klynveld Peat
Marwick Goerdeler, INVESTMENT IN HUNGARY 11, (KPMG ed., 1992).

23. Z.M. Slupinski, Foreign Investment and Ownership Problems in Poland,
in JOINT VENTURES AND PRIVATIZATION IN EASTERN EUROPE, PLI Order A4-
4331, 509, 529-30 (1991).

24. S. Hambura, Immobilienerwerb durch Ausldnder in Polen, 3 WIRTSCHAFr
UND REcIr IN OSTEUROPA 140 (1994).

[Vol 3



SOME LESSONS FOR CUBA

property interests indirectly, e.g., by leasing or through a domestic
legal entity.'

4. Lessons for Cuba

A free-market Cuba would need to give high priority to
enacting legislation guaranteeing the right of private persons,
including foreign individuals and enterprises, to own property.
Laws would also have to be issued providing the mechanisms for
fully compensating property owners in the event of expropriation.

There is a widespread concern in Eastern Europe that if
foreigners are allowed to own and trade land, the country's
territorial integrity and sovereignty will soon be lost. This concern
would also have to be addressed in Cuba, where prior to the 1959
revolution, much land was owned by both U.S. citizens and other
foreign nationals.

B. Privatization

Privatization of virtually every economic sector has been a
principal task faced by the Eastern European post-communist
administrations. The Eastern European countries have realized that
breaking up state monopolies and eliminating the planned economy
regimes are necessary conditions to achieving a free-market
economy, and are therefore progressing toward the privatization of
enterprises of all sizes.26

Eastern Europe has generally followed a two-step approach
to tackling the task of the privatization of various enterprises. First,

25. S.V. Simpson et al., Czechoslovakia, in Free Market Takeover, INT'L FIN.
L. REv., Spec. Supp. 20, 25 (July 1991); INvESrMENT IN CZECHOSLOVAKIA 53,
(KPMG ed., 1992).

26. Currently, about 50% of Hungary's and Poland's GNPs are generated by
private or privatized enterprises. H. Roggemann, Privatisierunginstitutionen in
Ost und West-Ansiitze zu einem Tranformationsvergleich, 38 RECHT IN OST uND
WEsT 106, 107 (1994).
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the enterprise is transformed from a government institution to an
independent legal entity owned by the State or a state agency (e.g.,
Hungary's State Property Agency [hereinafter SPA]). Second, the
State or agency surrenders its interest in the new entity through a
variety of means, such as negotiating the sale of the company to
private investors, selling stock to private parties, holding auctions,
etc. Different rules, however, are usually applied to small
businesses, which can be privatized in a more straightforward
manner.27 Within this general framework, the privatization process
has varied greatly from one country to another.

1. Hungary

Hungary created an independent, government-supervised
agency, the State Property Agency, to tackle the privatization task.
Its mission is to become the owner of previously state-owned
enterprises and guide and oversee their privatization under rules set
forth in the State Property Protection Act [hereinafter PPA].28

27. See, e.g., Simpson et al., supra note 25; C.M. Cole, Poland, Hungary,
and the Czech and Slovak Federal Republic: An Examination of the Evolving
Legal Framework for Foreign Investment, 7 AM. U. J. INT'L L. & POL'Y 667
(1992); R.M. Phillips & M.G. Dent, Privatizing Eastern Europe: A Challenge
for the Nineties, in JOINT VENTURES AND PRIVATIZATION IN EASTERN EUROPE,
PLI Order A4-4331, 445 (1991).

28. Act VII of 1990 on the State Property Agency; Act VIII of 1990 on the
Protection of State Property Entrusted to Enterprises or the State. With the aim
of speeding up the sale of state property, Parliament passed Act XXXIX of 1995
on the Sale of State-Owned Entrepreneurial Assets, which came into force in
June 1995. The new law creates a State Privatization and Holding Company
whose task is to manage the remaining state-owned enterprises, carrying out the
measures necessary to prepare them for privatization, and transferring ownership
of the enterprises to the private sector as soon as it is reasonably possible. The
sales of property to the public and the transfer of ownership shall in general be
through a competitive process. Only companies providing public services, those
of strategic importance, and those carrying out defense work shall remain under
the control of the state, with the privatization
process scheduled to be essentially completed by the end of 1996. MINISTRY OF

[Vol 3



SOME LESSONS FOR CUBA

Under the PPA, privatization can be launched by the enterprise's
management ("spontaneous privatization"), outside investor
initiatives, or the SPA.

The SPA plays a strong role in evaluating the proposed
privatization projects and ultimately selects the method of
privatization to be used in each particular case (e.g., auctions,
direct sales to investors, or employee or management buyouts). It
is also responsible for formulating privatization programs designed
to inform the public about entities scheduled to be privatized.

The privatization process is completely open to foreign
bidders and not limited by any special programs, such as share
give-aways to employees of the enterprise being privatized. Small
businesses (e.g., retail shops with less than 10 employees) are
subject to a modified process where, in an attempt to encourage
local ownership and investment in small businesses, auctions are
held without foreigners' participation.

Hungary has categorically rejected all calls to give
enterprises back to former owners, resulting in no problems with
competing claims to ownership of a privatized enterprise. Vouchers
valid for a variety of purposes, including buying shares in state
property, acquiring land, and purchasing annuities offer
compensation for earlier expropriations.

2. Poland

Poland's privatization laws established a Ministry of
Ownership Transformation [hereinafter MOT]. The MOT is
responsible for the formulation of a privatization policy, the
administration of the privatization process, and for giving final
approval to a specific enterprise's privatization scheme.

Polish law provides two methods for the privatization of
non-agricultural enterprises: 1) transformation of a state-owned

INDUSTRY AND TRADE, INVESTMENT BRIEF HuNGARY 1995 6-7 (1995).

1995]
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enterprise into a corporation or limited liability company29 followed
by the sale of its shares to private parties ("bottom-up"
privatization), or 2) liquidation of the enterprise through sale or
lease of its assets to private parties ("top-down" privatization)."
"Top-down" privatization is particularly intended for small and
medium-size enterprises. The privatization process can be initiated
by the government body responsible for the enterprise31 with the
consent of the enterprise's management and employees, the
management of the enterprise and its employees, or MOT itself.

With "bottom-up" privatization, MOT can object to the
transformation within three months of its proposal. If the
transformation is approved, the newly created legal entity is
responsible for the predecessor enterprise's debts and obligations.

Auctions, public offerings, or private negotiations are all
used to distribute company shares to third parties; this must occur
within two years following the enterprise's transformation. Up to
20 percent of the successor company's shares must be reserved for
employees of the enterprise, who, within one year of offering, can
buy the shares at a 50 percent discount. Foreign investors,
however, need the Foreign Investment Agency's permission in
order to acquire more than 10 percent of a company's shares.

In addition to case-by-case privatization, Poland instituted,
in April 1993, a mass privatization program similar to

29. Limited liability companies are a very popular form of organization for
small and medium size enterprises all over Europe. They issue shares to a
limited number of shareholders, and those shares may not be freely traded.
Limited liability companies are analogous to England's "private companies
limited by shares" or Germany's "Gesellschaft mit beschrdinkter Haftung."

30. J.D. Sachs, Privatization in Russia: Some Lessons from Eastern Europe,
AEA PAPERS AND PROCEEDINGS 43, 44 (May 1992); J. Kleer, Der Privat Sektor
in Polen: Probleme der Privatisierung und Reprivatisierung, 40 OSTEUROPA
REcrrr 79, 85-86 (1994).

31. In Poland, as in other former socialist countries, the first step in the
privatization process has been the transfer of title of state owned property to
designated state or local agencies. Gray, supra note 15, at 96-97.
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Czechoslovakia's voucher-based privatization program (see infra).
Under Poland's program, approximately 450 entities are scheduled
to be converted into corporate form, and those companies' shares
will be held by fifteen National Investment Funds. These funds'
shares will then be distributed free of charge to retirees or workers
of the privatized enterprises or sold at reduced prices to the general
public.

3 2

Despite numerous attempts to enact a "reprivatization" law,
Poland has yet to adopt a program that would resolve compensation
and restitution claims resulting from property confiscated by the
communist government.33 Current proposals to deal with this issue
call for providing, in most cases, compensation in the form of
bonds, rather than restitution.

3. Czechoslovakia

Czechoslovakia pursued yet another way of privatizing its
economy. Specifically, Czechoslovakia sidestepped enterprise
transformation by launching an extensive restitution program
designed to return expropriated property to its former owners or to

32. Law of April 30, 1993 on National Investment Funds and Their
Privatization, Dz. U. No. 44, Pos. 202, 1993, reprinted in HANDBUCH
WIRSCHAFr UND REcHT IN OSTEUROPA, at PL 150 (S. Breiderbach ed., Munich,
1994); Kleer, supra note 30, at 87; Institut far Ostrecht Minchen, Chronik der
Rechtsentwicklung in den Osteuropdischen Staten, 37 REcHT IN OsT UND WEST
206, 212 (1993); W. Quaisser & B. Venhor, Privatisierung in Polen, in
HANDBUCH WIRSCHAFr UND RECHT IN OSTEUROPA, at PL 15, 20-25, 53 (S.
Breiderbach ed., Munich, 1994).

33. Kleer, supra note 30, at 89 (reporting that 13 unsuccessful legislative
proposals have been submitted in the last four years.) See also E. Gmurzynska,
Reprivatization in Poland--An Example for Cuba?, Address at the 1994 Annual
Meeting of the American Bar Association's Section of International Law and
Practice, 33-55 (Aug. 1994) (discussing the political, legal and economic factors
that have blocked resolution of'the property claims issue in Poland).
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compensate them for its value." This worked reasonably well for
small businesses but was less frequently employed for large
enterprises, where the restitution process tended to merge with
privatization. Czechoslovakia also established separate procedures
for the privatization of small and large businesses not subject to the
restitution process and not reserved for continued state ownership."

Small businesses were sold through auctions; these auctions
were only open to Czechoslovak nationals. The sale price was
established by the public's demand and initially determined by the
estimated value of the enterprise's real property assets. If a
business could not be sold after the first auction, subsequent ones
were held and foreigners were allowed to bid. In order to avoid
speculation, restrictions were placed on short-term resale of
property acquired through auctions.

The management of larger enterprises was responsible for
submitting a privatization proposal to the governmental authority
exercising jurisdiction over the enterprise. The proposal was then
compared against other potentially available alternatives (e.g.,
foreign company bids). If a proposal was approved, the enterprise
was terminated and its assets transferred into a "national asset
fund." The fund's administrators then transferred the assets to
private parties by negotiating sales contracts or through public
auction. The public was able to purchase investment vouchers
(coupons) at a nominal price, which were, at the auctions,
exchanged for shares, thus enabling private citizens to attain an
interest in the enterprises. Other privatization methods included
restitution to former owners, and a combination of various methods.

34. The Small Restitution Act of 1990 covered restitution of small businesses
and homes, while larger businesses' restitution was covered by the Large
Restitution Act of 1991. Agricultural and forestry lands were handled under a
separate restitution law.

35. The Small Scale Privatization Act of 1990 and the Large Scale
Privatization Act of 1991 were promulgated to govern, respectively, the
privatization of smaller enterprises and larger businesses.

[Vol 3
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4. Lessons for Cuba

There is no simple lesson that can be drawn for Cuba from
the Eastern Europe privatization methods. Each has shown
advantages and disadvantages, and, in most instances, privatization
has proceeded at a disappointingly slow pace. Moreover, due to the
substandard condition of many Cuban industries, their privatization
may not often be feasible.16  Indeed, many of Cuba's larger
enterprises may not be amenable to being privatized and might thus
require liquidation.37 On the other hand, small businesses such as
shops, restaurants, and theaters may be proper subjects for an
auctioning process similar to Czechoslovakia's.38

The issue of privatization in Cuba is closely intertwined with
the resolution of claims for compensation or restitution by property
owners who suffered expropriation by the Cuban government.
Almost two billion dollars in claims, excluding interest, by U.S.
citizens were registered with and certified by the Foreign Claims
Settlement Commission [hereinafter FCSC]. That federal agency
was established in 1954 to receive and evaluate U.S. nationals'
claims for loss of property in specified foreign countries.39 Those

36. L.R. Luis, Lessons from Privatization in Eastern Europe and Latin
America, in CUBA IN TRANSITION: PAPERS AND PROCEEDINGS OF THE FIRST
ANNUAL MEETING OF THE ASSOCIATION FOR THE STUDY OF THE CUBAN
ECONOMY, MIAMI, FLA. at 105, 113 (1991).

37. This liquidation process may already be under way. Sixty to seventy
percent of Cuba's industrial plants have, in part or in full, reportedly been shut
down. Preeg, supra note 5, at 41. While the current shutdowns are attributed
to Cuba's severe economic crisis, it is likely that, even if conditions improve,
many inefficient industries will remain closed.

38. J.P. Rathbone, Small-Scale Privatization Works! LA SOCiEDAD
ECONOMICA BULLETIN No. 25, London, U.K. (Dec. 1992).

39. In 1964, the U.S. Congress gave the FCSC the authority to conduct a
Cuban claims program. See 22 U.S.C. § 1643. The FCSC adjudicated 8,816
claims of expropriation by the Cuban government between 1967 and 1972. See
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claims would have to be resolved as part of the normalization of
relations between Cuba and the U.S. 4°

A detailed discussion of the possible handling of restitution
and compensation claims in Cuba is outside the scope of this
article.4' Whatever process is followed, however, must provide a
prompt and unequivocal adjudication of property rights in order to
avoid any legal obstacles to the privatization of enterprises by the
existence of unresolved prope'ty claims against them.42

generally S.J. Glod, Cuban Claims: Role of the Foreign Claims Settlement
Commission, in Post-Castro Cuba: Dealing with the Transition, FLA. BAR INT'L
L. SEC., 1992; M.F. Travieso-Diaz, Some Legal and Practical Issues in the
Resolution of Cuban Nationals Expropriation Claims Against Cuba, 16 U. PA.
J. INT'L Bus. L. 217 (1995).

40. Section 620(a) of the Foreign Assistance Act, 22 U.S.C. § 2370(a) (1961),
authorizes the president to impose a total embargo on all trade between U.S. and
Cuba and prohibits giving aid to Cuba until Cuba has taken appropriate steps,
according to international law standards, to return to United States citizens
property taken from them by the Cuban government, or alternatively, to provide
those U.S. citizens equitable compensation. Resolution of the U.S. citizen claims
issue is often cited by U.S. government officials as a prerequisite to the lifting
of the trade embargo against Cuba imposed in 1961 by the U.S. government.

Some observers feel that Cuba will not be able to offer full
compensation for past expropriations and may not find it in the country's best
interest to return properties or businesses to their former owners. S. Fittipaldi,
Developing Business Strategies for Cuba, Bus. INT'L CORP., Mar. 1992, at 77;
Castaneda & Montalvan, supra note 3, at 7-8.

41. For such a discussion, see, e.g., Travieso-Diaz, supra note 39; S.J. Glod,
Eastern European Models for Cuban Foreign Restitution Claims, 2 FREE-
MARKET CUBA Bus. J. 5-6 (Winter 1993); R. H. Castaneda & G.P. Montalvan,
Transition in Cuba: A Comprehensive Stabilization Proposal and Some Key
Issues, in CUBA IN TRANSITION: PAPERS AND PROCEEDINGS OF THE THRD
ANNUAL MEETING OF THE ASSOCIATION FOR THE STUDY OF THE CUBAN
ECONOMY, MIAMI, FLA. at 11 (1993).

42. In July 1992, the Organization for Economic Cooperation and
Development reported that Poland's failure to resolve the restitution and
compensation issue was one of the main stumbling blocks in the country's
economic reform progran See also Gmurzynska, supra note 33, at 34-35, 54-55.
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SOME LESSONS FOR CUBA

IV. LAWS GOVERNING THE CREATION AND OPERATION

OF BuSINESS ENTERPRISES

Eastern European countries have made significant changes
to their corporate laws and have enacted foreign investment laws
intended to attract investors from abroad.43 Their corporate laws
are patterned after the German model, and to a lesser extent, after
the corporate laws of France and other Western European nations.
Foreign investors wishing to do business in Eastern Europe can do
so by acquiring an interest in an existing operating company,
entering into a joint venture with a local partner, or creating a new
enterprise wholly owned by the foreign investor. Foreign
companies, however, are generally not allowed to set up branch
offices in Eastern European countries.

Most Eastern European countries now allow foreign
investment in most areas of the economy. Government
authorizations or licenses, however, are required for some
activities, and foreign companies are typically required to register
with a designated court or government agency. Additionally, all
countries allow full repatriation of profits in hard currency by
foreign investors.

43. For corporate law developments in other Eastern European countries see,
e.g., W.G. Frenkel, RSFSR: Law On Foreign Investments in the RSFSR, 31
r.L.M. 397 (1992); S.C. Carey, Five Years Later: Evaluating Foreign
Investment Experience in the 'Former USSR', in LEGAL AND PRACTICAL AsPECTs
OF DOING BusINEss IN THE SoviEr REPUBLICS, PLI Order A4-4363, 49 (1992);
C.W. Gray et al., Romania's Evolving Legal Framework for Private Sector
Development, 7 AM. U. J. INT'L L. & POL'Y 617 (1992); Gray, supra note 15.
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A. Hungary

The Hungarian Company Act' is a new code based on both
Germany's and Switzerland's corporate laws, and is comparable to
Western Europe's current corporate legislation. The Act establishes
several types of structures that can be used for organizing an
enterprise in Hungary, including partnerships, joint ventures,
limited liability companies, and "public companies limited by
shares" (corporations). A limited liability company must have a
total capitalization of 1 million forints (HUF), and a corporation
must have a minimum capital of HUF 10 million.45

Foreigners may own up to 100 percent of a corporation's
equity, but the ownership must be in the form of registered shares,
which are freely transferable. A foreign investor must make a
minimum deposit in a Hungarian bank in the amount of the greater
of HUF 500,000 or 30 percent of the capitalization of a limited
liability company, and HUF 5 million or 30 percent of the
capitalization of a corporation. Foreign investors' cash
contributions must be in convertible currency or local currency
obtained from an investment in another Hungarian joint venture,
and the newly-created entity must be registered with the Court of
Registration.

A foreign company may establish a "trade representation
office" or an "information or service office." The trade
representation office may, for example, participate in the formation
and negotiation of contracts between the represented firm and

44. For an English text see, Unified Text of Act VI of 1988 on Business
Organizations (Company Act), HUNG. MINISTRY OF INT'L ECON. RELATIONS
NEWSL., (Spec. Ed. No. 1), 1992; see also Hungarian Foreign Investment Act,
supra note 22.

45. U.S. $1=HUF 134 (as of October 31, 1995).
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