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Race Trials
Anthony V. Alfieri

“I told Mister Washington / You couldn’t find a white man / With

his name. ™
—Yusef Komunyakaa

Introduction

This Article is the third in a series devoted to the study of race,
lawyers, and ethics in American law. The opening work of the series
explored the rhetoric of race in cases of black-on-white racially motivated
violence, citing the defense of Damian Williams and Henry Watson on
charges of beating Reginald Denny and others during the 1992 South
Central Los Angeles riots.> The next work probed racial rhetoric in cases
of white-on-black racially incited violence, noting the civil and criminal
trial of the Ku Klux Klan in the 1981 lynching of Michael Donald.> The
work at hand analyzes the rhetorical meaning of race in the recent “double

* Professor of Law and Director, Center for Ethics and Public Service, University of Miami
School of Law. Earlier versions of this Article were presented at Boston College Law School, the Mid-
Atlantic Clinical Theory and Practice Workshop, Temple University School of Law, and the Working
Group on Law, Culture, and Humanities. I am grateful to the participants in those workshops and to
David Abraham, Adrian Barker, William Childs, Wes Daniels, John Ely, Martha Fineman, Michael
Fischl, Clark Freshman, Ellen Grant, Patrick Gudridge, Phil Heymann, Amelia Hope, Lisa Iglesias,
Sharon Keller, Ann Kleinfelter, Don Jones, Peter Margulies, Clare Membiela, Michael Perlin, Susan
Stefan, Sam Thompson, and Frank Valdes for their comments and support. I am also grateful to the
Office of the United States Attorney for the Eastern District of New York for its generosity in this
matter and, equally important, for its gracious acceptance of disagreement. It honors the best traditions
of public service when an agency of the United States government opens itself for review and criticism
in good faith and with good grace. 1 additionally wish to thank Bill Bradford, Jennifer McCloskey,
Monique McKenna, Christina Prkic, Tim Ravich, Shana Stephens, and the University of Miami School
of Law library staff for their research assistance. This Anticle is dedicated to Astrid Johnson and
Barbara Vollmer.

1. YUSEF KOMUNYAKAA, A Good Memory, in NEON VERNACULAR 14, 15 (1993).

2. See Anthony V. Alfieri, Defending Racial Violence, 95 COLUM. L. REV. 1301 (1995).

3. See Anthony V. Alfieri, Lynching Ethics: Toward a Theory of Racialized Defenses, 95 MICH.
L. REV. 1063 (1997). On the culture and defense of lynching, see also Anne S. Emanuel, Lynching
and the Law in Georgia Circa 1931: A Chapter in the Legal Career of Judge Elbert Tuttle, 5 WM. &
MARY BILL OF RTS. J. 215 (1996); Barbara Holden-Smith, Lynching, Federalism, and the Intersection
of Race and Gender in the Progressive Era, 8 YALE J.L. & FEMINISM 31 (1996).
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trial”* of Lemrick Nelson growing out of four days of interracial violence
in the Crown Heights section of Brooklyn, New York in 1991. This analy-
sis serves three purposes: first, to augment the still-evolving definition of
race trials; second, to broaden the discursive map of “race talk” in legal
advocacy; and third, to determine whether the practice of race talk in
advocacy meets current ethical standards of representation or warrants
alternative regulatory standards. No doubt the size of the Nelson trial
record and the weight of the literature brought to bear in this case counsels
a more tentative, and perhaps gingerly, approach to the subject of race
trials than may be found here. The instant approach admittedly over-
reaches both in its descriptive breadth and prescriptive scope. My hope is
that a sustained course of study will in time cure these deficiencies. The
challenge in this Article, and in others to come, is to cast descriptively and
to recast prescriptively our understanding of race trials toward a renewed
vision of racial dignity and community in American law and society.

The Article is divided into seven Parts. Part I traces the genealogy of
the project under way. Part II scrutinizes race trials in the context of the
prosecution and defense of racially motivated violence. Part III describes
the double trial of Lemrick Nelson. Part IV surveys the current regulation
of race trials under ABA rules.® Part V proposes alternative race-
conscious regulation based on the teachings of Critical Race Theory. Part
VI enumerates objections to this proposed race-conscious regulatory
scheme. Part VII concludes in an attempt to reconfigure race trials by
reconstructing racial identity, reimagining racialized narrative, and
reforming race-neutral representation.

The vision of practice underlying this larger inquiry rests on a Critical
Race Theory-inspired ethic of good lawyering. The ethic adopts a race-
conscious jurisprudence to guide the conduct of lawyers and judges® when
confronting matters of race. From the outset, that jurisprudence abandons
the pretense of a colorblind canon of race neutrality. At the same time, it

4. By “double trial,” I mean trial proceedings involving successive criminal and civil rights
prosecutions in state and federal courts. On the legitimacy of successive prosecutions, see Akhil Reed
Amar & Jonathan L. Marcus, Double Jeopardy Law After Rodney King, 95 COLUM. L. REV. 1 (1995);
Susan N. Herman, Reconstructing the Bill of Rights: A Reply to Amar and Marcus’s Triple Play on
Double Jeopardy, 95 COLUM. L. REV. 1090 (1995); Susan N. Herman, Double Jeopardy All Over
Again: Dual Sovereignty, Rodney King, and the ACLU, 41 UCLA L. REV. 609 (1994) (all arguing for
the complete or partial elimination of the dual sovereignty exception to double jeopardy doctrine).

5. The survey draws on three ABA rule clusters: the MODEL CODE OF PROFESSIONAL
RESPONSIBILITY (1980); the MODEL RULES OF PROFESSIONAL CONDUCT (1997); and the STANDARDS
RELATING TO THE ADMIN. OF CRIMINAL JUSTICE (1992).

6. The judicial regulation of race comes under statute and rule. See, e.g., MODEL CODE OF
JuDICIAL CONDUCT Canon 3(B)(5)-(6) (1990). Regulatory authority declares the adjudicative
responsibility to perform judicial duties without bias or prejudice and to require lawyers to refrain fromn
acts of bias or prejudice, except when warranted by the demands of legitimate advocacy. See id. A
full account of that regulatory scheme will be undertaken in an upcoming project.
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rejects the color-coded claims of racial partisanship and prejudice. Instead,
it seeks to develop a color-conscious, pluralist approach to advocacy that
honors the integrity of diverse individual and collective racial identities
without sacrificing effective representation. Critical Race Theory sketches
an analytic framework suitable to that approach. The double trial of
Lemrick Nelson furnishes a case study in which to pursue it.

I. A Genealogy of Method

The starting point of the instant project is race, specifically the role of
race within the lawyering process. That process engages the complex labor
of advocacy ranging from interviewing and counseling to trial and appellate
practice.” Typically, American law schools consign the teaching of the
lawyering process and the ethics of lawyering to the margins of the
curriculum. Likewise, law schools generally relegate research on the
process and law of lawyering to the periphery of scholarship. Both tenden-
cies impoverish legal education. To an extent, the emergence of the theo-
retics of practice movement,® coupled with the methodological shift in
ethics across other disciplines,’ promises to alleviate somewhat the
destitution of the legal academy in developing an integrated theory and
practice, indeed a praxis, of advocacy.'

Ending the intellectual poverty of lawyering praxis in contemporary
legal education requires the assimilation of interdisciplinary materials
spanning literature, history, jurisprudence, and more. Literature in
particular holds special significance to many scholars of the lawyering

7. For broad exposition of the lawyering process, see generally GARY BELLOW & BEA MOULTON,
THE LAWYERING PROCESS: MATERIALS FOR CLINICAL INSTRUCTION IN ADVOCACY (1978); HOWARD
LESNICK, BEING A LAWYER: INDIVIDUAL CHOICE AND RESPONSIBILITY IN THE PRACTICE OF LAW
(1992); JAMES E. MOLITERNO & JOHN M. LEVY, ETHICS OF THE LAWYER’S WORK (1993); THOMAS
L. SHAFFER & ROBERT F. COCHRAN, JR., LAWYERS, CLIENTS, AND MORAL RESPONSIBILITY (1994).

8. The theoretics of practice movement encompasses clinical and interdisciplinary research. For
useful surveys, see Symposium, Lawyering Theory: Thinking Through the Legal Culture, 37 N.Y.L.
ScH. L. REV. 1 (1992); Symposium, Political Lawyering: Conversations on Progressive Social Change,
31 HARv. C.R.-C.L. L. REv. 285 (1996); Symposium, Poverty Law Scholarship, 48 U. MiAMI1 L.
REV. 983 (1994); Symposium, Theoretics of Practice: The Integration of Progressive Thought and
Action, 43 HASTINGS L.J. 717 (1992).

The recent emergence of field study-based climical law journals contributes to this research. See,
e.g., Stephen Ellmann et al., Foreword: Why Not a Clinical Lawyer-Journal?, 1 CLINICALL. REV. 1
(1994); From the Editors, 1 T.M. COOLEY J. PRAC. & CLINICAL L. at vii (1997).

9. The methodological embrace of philosophy and literature signals this shift. See DAVID LUBAN,
LAWYERS AND JUSTICE: AN ETHICAL STUDY (1988); THOMAS L. SHAFFER, AMERICAN LEGAL ETHICS
(1985) (both utilizing philosophical approaches in examining legal ethics); see also David B. Wilkins,
Redefining the “Professional” in Professional Ethics: An Interdisciplinary Approach to Teaching
Professionalism, LAW & CONTEMP. PROBS., Summer/Autumn 1995, at 241 (discussing Harvard’s inter-
disciplinary legal ethics program).

10. Ultimately, the promise of theory-practice integration within the legal academy is likely to go
unfulfilled. The disdain of theoreticians for practice and the antipathy of practitioners toward theory
virtually condemns the enterprise of integration.
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process. Captivated by the law and literature movement,' these scholars
borrow from the analysis of the “law as literature” and from the investiga-
tion of the “law in literature.”™ The study of the law as literature
inspects narrative and story in legal discourse.”® The study of the law in
literature scans legal representations in literary texts.'

Although both strands of the law and literature movement illuminate
the symbolic and rhetorical meaning of sociolegal discourse, the treatment
of the law as literature proves most useful to an analysis of narrative and
story in legal advocacy. That analysis goes beyond the instrumental,
outcome-oriented values engrafted on narrative and story to ponder the
intrinsic values motivating litigant speech and conduct. Frequently, the
intrinsic values of individual dignity and community integrity motivate
litigant behavior."

Consider the notion of individual dignity. Liberal theory champions
this notion, fostering a jurisprudence of dignitary rights in constitutional,
statutory, and common law arenas. Constitutional prohibitions against
unwarranted governmental intrusion on the private realm of the
individual’® and the family"” build from these rights. Legislative
enactments establishing protective procedures for the dissemination of state-
acquired information confer similar rights of privacy on individuals.'®

11. For helpful overviews of the law and literature movement, see STANLEY FISH, DOING WHAT
COMES NATURALLY: CHANGE, RHETORIC, AND THE PRACTICE OF THEORY IN LITERARY AND LEGAL
STUDIES (1989); MARTHA C. NUSSBAUM, LOVE’S KNOWLEDGE: ESSAYS ON PHILOSOPHY AND
LITERATURE (1990); RICHARD POSNER, LAW AND LITERATURE: POSSIBILITIES AND PERSPECTIVES: A
MISUNDERSTOOD RELATION (1988); IAN WARD, LAW AND LITERATURE: POSSIBILITIES AND
PERSPECTIVES (1995); ROBIN WEST, NARRATIVE, AUTHORITY, AND LAW (1993); JAMES BOYD WHITE,
ACTS OF HOPE: CREATING AUTHORITY IN LITERATURE, LAW, AND POLITICS (1994).

12. Onthe origins of this distinction, see Robert Weisberg, The Law-Literature Enterprise, 1 YALE
J.L. & HuMAN. 1 (1988).

13. See L.H. LARUE, CONSTITUTIONAL LAW AS FICTION: NARRATIVE IN THE RHETORIC OF
AUTHORITY 2 (1995) (critiquing fictions in the law); NARRATIVE AND THE LEGAL DISCOURSE: A
READER IN STORYTELLING AND THE LAw 1 (David Ray Papke ed., 1991) (noting the presence of nar-
rative in all “things and activities we consider ‘legal’”).

14. See RICHARD H. WEISBERG, POETHICS: AND OTHER STRATEGIES OF LAW AND LITERATURE
(1992); RICHARD H. WEISBERG, THE FAILURE OF THE WORD: THE PROTAGONIST AS LAWYER IN
MODERN FICTION (1984) (both discussing the frequent use of legal themes in fiction).

15. For discussions of intrinsic values in advocacy, see Clark D. Cunningbam, The Lawyer as
Translator, Representation as Text: Towards an Ethnography of Legal Discourse, 771 CORNELLL. REV.
1298, 1385, 1366-87 (1992) (explicating client race-based dignitary interests); Tanina Rostain, The
Company We Keep: Kronman’s The Lost Lawyer and the Development of Moral Imagination in the
Practice of Law, 21 L. & SoC. INQUIRY 1017, 1020 (1997) (book review) (endorsing lawyer partici-
pation “in the articulation of public commitments embodied in the law”).

16. See Griswold v, Connecticut, 381 U.S. 479, 485 (1965) (invalidating statutes prohibiting the
use and distribution of contraceptives by married persons); Eisenstadt v. Baird, 405 U.S. 438, 443
(1972) (invalidating statutes prohibiting the distribution of contraceptives to unmarried persons).

17. See Moore v. City of E. Cleveland, 431 U.S. 494, 499 (1977) (striking down a municipal
zoning ordinance regulating household occupancy).

18. See Privacy Act of 1974, 5 U.S.C. § 552a (1994 & Supp. II 1996), amended by 5 U.S.C.A.

§ 552a (Supp. 1997).
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Common law doctrine in the area of tort safeguards the same set of
rights.!* Whether tied in constitutional or common law bundles, dignitary
rights establish the freedom of individuals and groups to secure appropri-
ately tailored treatment from private and public legal agents as well as their
affiliated institutions. This settled line of rights stops short of establishing
the guarantee of community integrity.

Relative to individual dignity, the notion of community integrity seems
underdeveloped in liberal theory.” Community integrity nieans some-
thing niore than the physical geography of inclusion and exclusion exem-
plified by the concept of school or zoning districts. Integrity is not simply
about the power to define and to control racialized space.?’ Rather, it is
about the collective norms governing that space, especially their meaning
and imagery.”? Community integrity in this way recalls Robert Cover’s
notion of a nomos.? To Cover, a nomos signifies a “present world” con-
stituted by community values.?* Existing in tension, these values draw
from “an extant state of affairs” and from “visions of alternative
futures.””

In race cases, community integrity reflects the tension between the
reality of racial subordination expressed in cultural inferiority, socioeco-
nomic inequality, and political disenfranchisement, and a vision of racial
transcendence in cultural aesthetic, socioeconomic opportunity, and politi-
cal empowerment.?® Both the present reality and future vision of commu-
nity integrity are identifiable in constitutional, statutory, and common law
realms. Constitutional recognition of state public nuisance statutory
abatement schemes ratifies a sense, albeit narrow, of community integrity
founded on collective social welfare and moral opprobrium.” Legislation
creating local community development programs with participatory

19. See Jed Rubenfeld, The Right of Privacy, 102 HARV. L. REV. 737, 740 (1989).

20. One example of an underdeveloped strand of community integrity in liberal theory is the con-
stitutional doctrine of associational rights in matters of intimacy and politics. See, e.g., Bowers v.
Hardwick, 478 U.S. 186 (1986) (contemplating whether homosexual activity constitutes protected
association); NAACP v. Alabama, 357 U.S. 449 (1958) (considering the claim of associational pro-
tection of a membership list). See generally Kenneth L. Karst, The Freedom of Intimate Association,
89 YALE L.J. 624 (1980).

21. SeeRichard Thompson Ford, The Boundaries of Race: Political Geography in Legal Analysis,
107 HARV. L. REV. 1841 (1994).

22, See generally AVIAM SOIFER, LAW AND THE COMPANY WE KEEP (1995).

23, See Robert M. Cover, The Supreme Court, 1982 Term—Foreword: Nomos and Narrative, 97
HARv. L. REv. 4 (1983).

24, Hd. at9.

25. M.

26. Onthe interplay of racial aesthetics, see John M. Kang, Deconstructing the Ideology of White
Aesthetics, 2 MICH. J. RACE & L. 283 (1997) (discussing white-dominated aesthetic paradigms and
their reflection of racial interplay in culture and society).

27. See, e.g., Bennis v. Michigan, 116 S. Ct. 994 (1996) (upholding Michigan’s public nuisance
abatement scheme).
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mandates amplifies that sense of integrity.” Common law rooted racially
restrictive covenants reaffirm community integrity, lamentably in an odious
fashion.?

The intrinsic values of individual dignity and community integrity
conflict in procedural and substantive contexts. Out of this conflict,
procedural safeguards may preserve individual dignity but undercut com-
munity integrity. The doctrine of federal intervention illustrates this clash.
Cast in broadly permissive terms, the doctrine permits a nonlitigant appli-
cant to join an action when he establishes an interest relating to the
property or transaction at issue that in his absence may go unprotected or
when the applicant’s claim of interest and the main action enjoy a question
of law or fact in common.*® In Martin v. Wilks,?' a district court order
below denying intervention thwarted a group of white firefighters in their
collateral attack on consent decrees mandating municipal affirmative-action
plans.®®> The denial stemmed from application of the “impermissible
collateral attack” rule.®® Previously, this majority rule precluded collat-
eral attacks on consent decrees by nonparties. Rejecting an implied rule
of mandatory intervention, the Supreme Court held that the attribution of
preclusive effect to a failure to intervene was inconsistent with federal rules
of joinder and intervention.*® The Court reasoned that historic traditions
of adequate notice, knowledge, and representation protected the “rights of
strangers” against deprivation in prior proceedings when the opportunity
to intervene was unfairly burdened.*® The fact that these third party
participatory rights violated the integrity of community racial judgments on
affirmative action held little consequence.

Likewise, substantive protections afforded individuals may offend
community integrity. Court decrees ordering the deinstitutionalization and
reintegration of people with mental disabilities in local settings, for
example, may provoke community opposition.*® Typically, such opposi-

28. See generally PETER MARRIS & MARTIN REIN, DILEMMAS OF SOCIAL REFORM: POVERTY AND
COMMUNITY ACTION IN THE UNITED STATES (2d ed. 1973); DANIEL P. MOYNIHAN, MAXIMUM
FEASIBLE MISUNDERSTANDING: COMMUNITY ACTION IN THE WAR ON POVERTY (1969).

29. See, e.g., Shelley v. Kraemer, 334 U.S. 1 (1948) (invalidating state common law enforcement
of racially restrictive covenants under the Equal Protection Clause).

30. See FED. R. C1v. P. 24(a), (b).

31. 490 U.S. 755 (1989).

32. See United States v. Jefferson County, 28 Fair Empl. Prac. Cas. (BNA) 1834 (N.D. Ala.
1981), aff’d, 720 F.2d 1511 (11th Cir. 1983).

33. Wilks, 490 U.S. at 760-61. For a thoughtful discussion of the normative underpinnings of the
rule in Wilks, see Owen M. Fiss, The Allure of Individualism, 78 IOWA L. REV. 965 (1993); see also
Douglas Laycock, Due Process of Law in Trilateral Disputes, 78 IOWA L. REv. 1011 (1993); Susan
P. Sturm, The Promise of Participation, 78 IowA L. REV. 981 (1993).

34. See Wilks, 490 U.S. at 765.

35. Seeid. at 762.

36. See Michael L. Perlin, Competency, Deinstitutionalization, and Homelessness: A Story of
Marginalization, 28 Hous. L. Rev. 63, 80-112 (1991).
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tion gains ground for protest under municipal zoning ordinances* and
common law property rules.® Motivated by fear of increased crime and
decreased property values,” these forms of statutory and common law
protest seek to override the dignity-based participatory rights of the
disabled.

Moreover, intrinsic values collide against instrumental calculations in
advocacy. The collisions occur over the competing claims to narrative
privilege asserted among lawyers, clients, and judges. Acts of privilege
dictate the form, content, and order of narrative—elevating some, degrad-
ing and extinguishing others. Clients privilege narratives in their lawyer
communications, pretrial disclosures, and courtroom testimonies. Lawyers
privilege narratives as well, inscribing their preferences in the body of
pleadings, motions, and briefs. They reiterate that privilege in negotiation,
at trial, and on appeal. Judges privilege narratives in their evidentiary
rulings, findings of facts, and conclusions of law.

In race trials, lawyers as well as clients and judges compete to control
the racialized form and content of narrative. Because of its material impor-
tance to claims of legal status and entitlement, race informs the structure
of narratives and the telling of stories in criminal as well as in civil actions.
As a result, race bears directly on claims of sociolegal identity and truth
in the courtroom.”’ Robin West remarks that “legal and political stories
often constitute, not just symbolize, legal or moral truth.”*

The pursuit of historical truth occupies an important place in the
work of lawyering practice scholars, especially in affording insight into
the cruel dynamics of court-sanctioned racial subordination. Recent
studies documenting the private law of slavery chart the interlocking
development of advocacy and adjudication in the history of racial status
designation.” This research, sometimes pursued under the rubric of the

37. See, e.g., City of Clebumne v. Cleburne Living Center, Inc., 473 U.S. 432 (1985) (overturning
a city ordinance requiring a special permit for homes for the mentally ill under the Equal Protection
Clause).

38. See, e.g., Mehta v. Surles, 720 F. Supp. 324 (1989), aff'd in part and vacated in part, 905
F.2d 595 (2d Cir. 1990) (upholding the use of a preexisting easement by a community residence for
mentally disabled persons).

39. See Peter Margulies, Building Communities of Virtue: Political Theory, Land Use Policy, and
the “Not in My Backyard” Syndrome, 43 SYRACUSE L. REv. 945, 957 (1992).

40. The notion of character is bound up in the construction of identity. At trial, racial character
may be constructed and contested through narrative. For a careful examination of the racialized con-
struction of character at trial, see Ariela Gross, Pandora's Box: Slave Character on Trial in the
Antebellum Deep South, 7 YALE J.L. & HUMAN, 267 (1995).

41. Robin West, Constitutional Fictions and Meritocratic Success Stories, 53 WASH. & LEE L.
REv. 995, 1009 (1996).

42. For illuminating studies tracking the development of the private law of slavery through pro-
perty rights advocacy and adjudication, see Andrew Kull, The Enforceability After Emancipation of
Debts Contracted for the Purchase of Slaves, 70 CHL.-KENT L. REV. 493 (1994); Thomas D. Russell,
A New Image of the Slave Auction: An Empirical Look at the Role of Law in Slave Sales and a
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New Historicism,® defines law broadly to encompass legal texts,
instruments, rituals, and discourses.* It treats texts and constructs as
situated cultural artifacts that are “historically contingent and perpetually
contested and renegotiated.”* Adherents of the New Historicism discover
little coherence or umity in local cultural contexts. Instead, they find a
rhetorical struggle for discursive power cloaking a material struggle for
political dominance.*

Additionally, the politics of jurisprudence play an integral part in
framing the lawyering process critique of racial status. A rough union
of movements shape the post-Realist methodology of practice
jurisprudence, including Critical Legal Studies,” feminism,”® and
Critical Race Theory.” Of these movements, only Critical Race Theory
interrogates the construction of racial identity and hierarchy in American
law. Combining cultural and social criticism, Critical Race theorists
track the political, societal, and economic forces sustaining racial status
hierarchies under the legal precept of racial inferiority.®® Unfortunately,
their collective account® suffers from a lack of thick description regarding
the contextually situated advocacy practices that mold hierarchy.”

Conceptual Reevaluation of Slave Property, 18 CARDOZO L. REV. 473 (1996); see also Mark Tushnet,
New Histories of the Private Law of Slavery, 18 CARDOZO L. REV. 301 (1996) (exploring the use of
legal materials to explain the ideology of slavery).

43. Onthe genealogy of the New Historicism, see William W. Fisher Ill, Texts and Contexts: The
Application to American Legal History of the Methodologies of Intellectual History, 49 STAN. L. REvV.
1065, 1070-72, 1084-86 (1997).

44. See Robert W. Gordon, Foreword: The Arrival of Critical Historicism, 49 STAN. L. REV.
1023, 1029 (1997).

45. d. ~

46. See Fisher, supra note 43, at 1072,

47. For an early assessment of CLS theory and practice, see generally Ed Sparer, Fundamental
Human Rights, Legal Entitlements, and the Social Struggle: A Friendly Critique of the Critical Legal
Studies Movement, 36 STAN. L. REV. 509 (1984).

48. On feminist theory and practice, see generally Naomi R. Cahn, Styles of Lawyering, 43
HASTINGS L.J. 1039 (1992); Phyllis Goldfarb, A ITheory-Practice Spiral: The Ethics of Feminism and
Clinical Education, 75 MINN, L. REV. 1599 (1991); Ann Shalleck, The Feminist Transformation of
Lawyering: A Response to Naomi Cahn, 43 HASTINGS L.J. 1071 (1992).

49. For a sweeping account of Critical Race Theory and practice, see generally Eric K.
Yamamoto, Critical Race Praxis: Race Theory and Political Lawyering Practice in Post-Civil Rights
America, 95 MICH. L. REv. 821 (1997).

50. On the historical inception of the precept of racial inferiority, see generally A. LEON
HIGGINBOTHAM, JR., SHADES OF FREEDOM: RACIAL POLITICS AND PRESUMPTIONS OF THE AMERICAN
LEGAL PROCESS (1996).

51. For comprehensive surveys of the literature of Critical Race Theory, see generally CRITICAL
RACE THEORY: THE CUTTING EDGE (Richard Delgado ed., 1995); CRITICAL RACE THEORY: THE KEY
WRITINGS THAT FORMED THE MOVEMENT (Kimberlé Crenshaw et al. eds., 1995); for a feminist per-
spective on Critical Race Theory, see CRITICAL RACE FEMINISM (Adrien Katherine Wing ed., 1997).

52. Borrowed from cultural anthropology, the notion of thick description has gained wide currency
in the legal scholarship of practice. See generally, e.g., LAW STORIES (Gary Bellow & Martha Minow
eds., 1996) (rendering participant-observeraccounts of the law and legal advocacy to enrich the socio-
legal understanding of practice contexts). Accordiugly, the absence of situated advocacy analysis from
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Pressing for an enriched jurisprudential account of the lawyering
process in race cases through the study of civil and criminal trials may
strike some as frivolous. Advocacy, they may assert, is a practical voca-
tion of limited jurisprudential respectability. Certainly, for advocates,
results denote the measure of success, not aesthetics. On this yardstick,
endeavoring to combine disparate jurisprudential movements already
freighted with incommensurable norms and methods ostensibly to acquire
the mien of respectability seems pointless.

Cries of pragmatic and interdisciplinary protest notwithstanding, the
risks of errant speculation seem justified in light of the reconstructive pur-
pose of this enterprise. Furthermore, given the prior works in this
series,” it seems plain that the enterprise neither crudely misappropriates
the teachings of adjacent disciplines nor blithely advances a project of uto-
pian recovery.®* Instead, the enterprise weaves multiple strands of the-
oretical and practical analysis into a broad investigation of the status of
race, racialized narrative, and race-neutral representation in law,
lawyering, and ethics.

To that end, the project focuses on the rhetoric of race or “race-talk”
in the prosecution and defense of racially motivated violence in civil and
criminal law proceedings. The contexts of civil and criminal law advocacy
contain a clutch of problematic assumptions about race. The first concerns
the uncontroversial absence of race from the training regimens and ethical
canons of advocacy. Standard skills training and ethics instructional
materials used in law school and in continuing legal education programs
routinely omit mention of race in discussions of lawyering and ethics.*
That omission usually passes without complaint.*®

The second assumption pertains to the colorblind form of advocacy
narratives employed in courtroom practice and in negotiation.”” Within
these contexts, advocacy narratives encompass not only legal rule and

the Critical Race Theory literature is noteworthy. See Anthony V. Alfieri, Black and White, 85 CAL.
L. REV. 1647 (1997), reprinted in 10 LA RAZA L.J. 561 (1998) (reviewing CRITICAL RACE THEORY:
THE CUTTING EDGE, supra note 51, and CRITICAL RACE THEORY: THE KEY WRITINGS THAT FORMED
THE MOVEMENT, supra note 51).

53. See supra notes 2-3 and accompanying text.

54. Robert Gordon denotes a narrative of recovery as “one in which the legal system is seen as
ready to be guided to recover the purity of its original principles.” Gordon, supra note 44, at 1023.
Hence, it is “often accompanied by a jeremiad lamenting recent lapses and corruptions.” Id.

55. See, e.g., ROBERT P. BURNS ET AL., EXERCISES AND PROBLEMS IN PROFESSIONAL
RESPONSIBILITY (1994).

56. For an example of dissent, see Michelle S. Jacobs, People from the Footnotes: The Missing
Element in Client-Centered Counseling, 27 GOLDEN GATE U. L. REv, 345, 384-91 (1997).

57. Critical scholars attack the claim of colorblind negotiation. See, e.g., Richard Delgado et al.,
Fairness and Formality: Minimizing the Risk of Prejudice in Alternative Dispute Resolution, 1985 W1s.
L. REV. 1359, 1375-83 (examining theories of prejudice and its relation to alternative dispute resolu-
tion); Trina Grillo, The Mediation Alternative: Process Dangers for Women, 100 YALE L.J. 1545,
1579-81 (1991) (explicating subordinate status of black women in mediation proceedings).
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policy, but also factual guilt and innocence. The content of those narra-
tives may veer from the covert, color-coded expression of racial animus®®
to the overt race-conscious assertion of invidious stereotypes.®

The third assumption refers to the neutral quality of adversarial
representation. Here, neutrality differs from nonpartisanship. By any
measure, partisanship and moral nonaccountability remain the twin bench-
marks of the adversarial system.® Lawyers continue to serve as partisan
representatives of assumed causes, steadfast yet often unaccountable to
client, court, and public-at-large. Nonetheless, the qualities of neutrality
persist, adorning the adversarial process procedurally and spatially. Even
in hard fought court contests, lawyers strive to maintain a ritual pretense
of race-neutrality. The procedures governing trial and appellate practice—
pleadings, motions, hearings—encourage this pretense. The physical set-
ting of the courtroom—the symmetry of counsel tables and the umpireal
distance of the bench and jury box—spatially reinforces the image of even-
handed neutrality.

Each of the above assumptions carries a reasoned explanation that
rationalizes racialized modes of civil and criminal advocacy as either
natural or necessary. Several logics support the invocation of a naturalist
and a necessitarian justification for these assumptions. They include the
logic of objectivity, the logic of form, and the logic of process. Depending
on context, the logics may overlap or shift in emphasis as they play out in
lawyer argument, judicial reasoning, and media commentary.

The logic of objectivity ties racialized narrative to empirical fact. This
correlation suggests that a racialized narrative merely describes a naturally
racialized world. Description in this sense implies a value-neutral activity
undisturbed by the tricks of emotion or cognition. Coolly dispassionate
acts of description, it is said, render the world of race our there discover-
able and verifiable.

The logic of form equates racialized narrative with overt bias and
prejudice. The gravamen of this claim is discriminatory intent, deliberately
manifest and invidious. Without evidence of this requisite intent, there is
no bias. Forging a link between intentional discrimination and racialized
narrative limits the regulatory scope of lawyering and ethics standards to
only demonstrably conscious forms of bias and prejudice. To cabin the

58. Racial animus may animate expressions in the law and in the media. See Christo Lassiter, The
0O.J. Simpson Verdict: A Lesson in Black and White, 1 MICH. J. RACE & L. 69, 69-83 (1996).

59. On the systematic use of negative racial stereotypes in the criminal justice system, see JODY
DAVID ARMOUR, NEGROPHOBIA AND REASONABLE RACISM: THE HIDDEN COSTS OF BEING BLACK IN
AMERICA 42-43 (1997).

60. See LUBAN, supra note 9, at 7, 12, 393-403 (examining the normative underpinnings of par-
tisanship and nonaccountability claims); see also Murray L. Schwartz, The Professionalism and
Accountability of Lawyers, 66 CAL. L. REV. 669, 673 (1978) (tracing moral nonaccountability claims
to the adversarial system).
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regulation of the lawyering process in this manner leaves unconscious or
uncorroborated forms of bias and prejudice wholly beyond the reach of
court supervision and sanction. The same equation precludes the recogni-
tion and regulation of unconscious bias or prejudice exhibited in racially
disparate policies and practices.

The logic of process associates racialized narrative with instrumental
forces outside the law and the adversarial system. According to this logic,
it is unruly external forces—politics, economics, culture, and society—that
intrude upon the neutrality of the law and the legal process, deforming the
field in search of certain racial end-results. The presumption at work here
is that the internal structure of the law—its rules, agents, and institutions—
harbors a race-free, or at least race-neutral, environment. The received
legitimacy of the rule of law under the regime of liberal legalism hinges on
the maintenance of that environment.

Having sorted out the logics of objectivity, form, and process, turn
now to their deployment under naturalist and necessitarian advocacy
rationales. A naturalistic justification of racialized advocacy relies heavily
on appeals to objectivity and form. For the naturalist, race and racial
hierarchy constitute incontrovertible facts of the sociolegal world.
Evidentiary assertion of “race facts” in the different forms of advocacy—
pleadings, trial arguments, appellate briefs—is not just warranted,
therefore, but compelled.

The command of competent representation fuels the sense of com-
pelled racialized advocacy. At the same time, it threatens zealous
overreaching. Prevention of incompetent or overzealous forms of advocacy
hangs on the purportedly self-correcting mechanisms of the adversarial
process.®’ Among the mechanisms intended to safeguard the adversarial
process from excess and inadequacy, two stand out in abstract, formalist
terms: bar discipline and court sanction.®* Unsurprisingly, neither bar
disciplinary archives nor court sanction records evince a widespread
intolerance of racialized advocacy in concrete, everyday practice.®

61. For a critique of the institutional context of the adversarial process for failing to engenderand
to enforce desirable ethical norms, see David B, Wilkins, Making Context Count: Regulating Lawyers
After Kaye, Scholer, 66 S. CAL. L. Rev. 1145 (1993); David B. Wilkins, Who Should Regulate
Lawyers?, 105 HARv. L. REv. 799 (1992) fhereinafter Wilkins, Who Should Regulate Lawyers?].

62. See MONROE H. FREEDMAN, UNDERSTANDING LAWYERS’ ETHICS 65-83 (1990).

63. For extensive discussion of the regulatory failure to deter racism, sexism, and ethnic bias in
the legal profession, see Andrew E. Taslitz & Sharon Styles-Anderson, Still Officers of the Court: Why
the First Amendment Is No Bar to Challenging Racism, Sexism and Ethnic Bias in the Legal Profession,
9 GEO. J. LEGAL ETHICS 781 (1996); see also Sheri Lynn Johnson, Racial Imagery in Criminal Cases,
67 TULANE L. REv. 1739, 1790-92 (1993) (finding meager evidence of professional discipline for
lawyer use of racial imagery and stereotypes in the courtroom). Compare Eva S. Nilsen, The Criminal
Defense Lawyer’s Reliance on Bias and Prejudice, 8 GEO. J. LEGAL ETHICS 1 (1994) (defending
criminal lawyers’ use of bias and prejudice as a legitimate form of aggressive advocacy).



1304 Texas Law Review [Vol. 76:1293

Disapproval of this sort would seem to defy the process-based mandate of
competent representation. Derived from a modernist sensibility,* the
naturalistic defense of racialized narratives springs from faith in the
condition of objectivity, the purity of form, and the perfectibility of
process.

A pecessitarian justification, by comparison, rests more extensively on
corrupted process values in defending racialized advocacy. Driven by the
imperatives of the adversarial system, those values harness the associated
logics of objectivity and form to advance the goals of representation, even
if the end goals suffer from race-infected motive. This harnessing corrupts
objectivity and reduces form to an instrumental function.

To the necessitarian, objectivity operates in a weak sense specific to
the legal system. This situated sense of objectivity initially comes from
rival proffers of and objections to evidence. Deficiencies in witness
recollection and record preservation, inconsistent rules of admission, and
the ad hoc determinations of local triers of fact all work to enhance the
sense of closed courtroom objectivity. Imbued by this sensibility, lawyers
rebuff claims of frue objectivity, implicitly accepting the contingent nature
of evidentiary rulings and findings of fact.

Similarly, for the necessitarian, form fulfills a limited function
peculiar to the legal system. This performative function binds to racialized
narratives in order to carry out the substantive purposes of advocacy. At
no time do purposive advocates entertain the belief that narrative forms of
constitutional, statutory, or doctrinal law exist untainted by the racialized
norms of politics, culture, and society. To the contrary, they acknowledge
and exploit racialized norms to advance the chosen purposes of
representation. Rooted in a postmodern sensibility, the necessitarian just-
ification of racialized narratives emanates from a loss of faith in objective
judgment, ideal form, and fair process.®

Confronting the above sets of assumptions and rationales presents two
tasks. The threshold task is to demonstrate that the assumptions behind the
practices of colorblind and color-coded advocacy rest on a deeply contested
vision of racial harm and community. From there, the task is to show that
the explanations accompanying such assumptions prove too much, begging
hard questions about the proper place of racial identity and discourse in
advocacy. To an extent, the prior works in this series all square to take on
such tasks. Whether they rise to meet the challenges posed remains to be

64. On the modernist sensibility in lawyering, see Anthony V. Alfieri, Impoverished Practices,
81 GEO. L.J. 2567, 2590-2660 (1993) (providing a broad discussion of formalist and instrumentalist
visions of modern lawyering).

65. On the postmodemnist stance in lawyering, see Anthony V. Alfieri, Stances, 77 CORNELL L.
REv. 1233, 1248-57 (1992).
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seen. The next Part seeks to establish the framework for assessing race
trials.

II. Race on Trial

This Part frames race trials in the context of the prosecution and
defense of racially motivated violence. The framework borrows from the
jurisprudence of Critical Race Theory, particularly the concepts of racial
identity, racialized narrative, and race-neutral representation. The
foundation for erecting this framework is American history.

The history of American law provides numerous examples of race
trials, as here oftentimes arising out of incidents of interracial violence.®
Indeed, race and law produce a volatile mix exemplified by the trials of
John Brown,” the Scottsboro Boys,® and the Black Panthers.®
Although celebrated, these trials obscure the commonplace presence of race
in civil and criminal proceedings held daily in state and federal courts.

Searching the abundant field of American race-infected trial histories
leads to a confrontation with the juridical embodiments of racial identity,
racialized narrative, and race-neutral representation. Whether expressed
in word or deed, the presence of race at trial is alone insufficient for
purposes of racial demarcation. Race trials go beyond mere race talk. To
be sure, such talk is a necessary condition of race trials. An equally
important condition concerns the presence of racial status distinctions and
hierarchies. In race trials, those distinctions acquire moral relevance.

The cultural internalization of status distinctions and hierarchies, Jack
Balkin points out, “make traits morally relevant.”” The traits, he
explains, provide not only “signs of positive and negative associations” but
also “permissible proxies for inferences about character, honesty, ability,
and judgment.”” For Balkin, social and cultural “traits are morally
irrelevant only to persons not in the grip of that particular hierarchy.””

66. See, e.g., JOHN WILLIAM SAYER, GHOST DANCING THE LAW: THE WOUNDED KNEE TRIALS
(1997).
67. See Robert A. Ferguson, Story and Transcription in the Trial of John Brown, 6 YALE].L. &
HUMAN. 37 (1994) (describing Brown’s trial for leading the 1859 slave revolt at Harper’s Ferry).
68. See DAN T. CARTER, SCOTTSBORO: A TRAGEDY OF THE AMERICAN SOUTH (rev. ed. 1979);
JAMES GOODMAN, STORIES OF SCOTTSBORO (1994). '
69. See David N. Rosen, Rhetoric and Result in the Bobby Seale Trial, in LAW’S STORIES 110
(Peter Brooks & Paul Gewirtz eds., 1996).
70. I.M. Balkin, The Constitution of Status, 106 YALE L.J. 2313, 2366 (1997) (emphasis in
original).
71. 1.
72. Id. Balkin adds:
A characteristic becomes “morally irrelevant” precisely when we understand the status
hierarchy it is based on to be unjust. Only then do we become embarrassed to use the
trait as a signifier of, or a proxy for, positive or negative associations. QOur objection to
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Race trials highlight the moral and legal relevance of inferiority and
inferior status. To grasp this relevance, return again to Balkin’s conception
of status hierarchy and its hold on “insular” low status groups.” To
Balkin, subordinate groups “suffer from any number of forms of exclusion
and separation that mark off social superiors from social inferiors—ranging
from housing patterns and membership in social organizations and family
alliances, to business contacts and the ability to form political
coalitions.”™  Within this wide range of social life, he notes, the
shared experience “is not geographical isolation, but forms of separation
and exclusion—in whatever sphere of life—that connote social
inferiority.””

By definition, then, race trials posit the moral relevance of status
hierarchy. Elaboration from this predicate requires the application of
Critical Race Theory to the practice contexts of law, legal institutions, and
sociolegal relations. Together, these contexts implicate procedural and sub-
stantive laws, judges and juries, parties, victims, and attorneys, and lastly
politics, culture, and society.

Several propositions are crucial to the apphcatlon of Critical Race
Theory to practice. The first asserts the contested status of racial identity
in advocacy and in adjudication. The second points to the shifting charac-
ter of racialized narratives in the same settings. The third refers to the
competing nature of colorblind, color-coded, and color-stereotype claims
under the adversarial rubric of race-neutral representation. The next sub-
part considers the notion of racial identity.

A. Racial Identity

Law is embroiled in the politics of identity.” It names parties,
defines their speech and conduct, and assigns their rights and duties. Its
judgments declare, enjoin, and award the tangible and the intangible
benefits of race and racial privilege. Legal judgments of identity originate
in constitutional norms, statutory standards, and common law rules,
gradually developing through case-by-case adjudication. Discourses of

the moral relevance of the characteristic is really our objection to the system of social
meanings and the hierarchy of social status that uses this trait as a criterion for judgment.
Id. at 2366-67.

73. See id. at 2372 (relating insularity “to the various and mutually supporting forms of social
division that simultaneously symbolize, enact, and reinforce social superiority and inferiority” (footnote
omitted)).

74. Id.

75. Id.
76. On the politics of identity in advocacy and adjudication, see MARTHA MINOW, NOT ONLY FOR

MYSELF: IDENTITY, POLITICS, AND THE LAW (1997); Martha Minow, Not Only for Myself: Identity,
Politics, and Law, 75 OR. L. REV. 647 (1996).
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constitutionalism, legislation, and the common law construct identity in
terms of color and community.

The colors of black and white dominate liberal legal discourse.
Pronouncements of racial identity in law” and legal scholarship advert
not only to the colors of black and white but to the categories of blac-
kness and whiteness.” Consolidated in the black-white dichotomy,”
those references flow from essentialist practices of social and cultural
construction.®

The sociolegal construction of race is intimately tied to color.®
Symbolic of difference and hierarchy, color permits the “naturalization of
racial distinctions.”®  Nathaniel Gates addresses the “process of
differentiation” under the black-white dichotomy.® Citing the “binary
opposition” of color, he maintains that the counterposition of the “deviant

77. Juridical pronouncements of racial identity often take the form of classification. See, e.g.,
Gabriel J. Chin, The Plessy Myth: Justice Harlan and the Chinese Cases, 82 IoWA L. REv. 151, 173-
74 (1996); Alex M. Johnson, Jr., Destabilizing Racial Classifications Based on Insights Gleaned from
Trademark Law, 84 CAL. L. REV. 887, 895-903 (1996).

78. See ArielaJ. Gross, “Like Master, Like Man”: Constructing Whiteness in the Commercial Law
of Slavery, 1800-1861, 18 CARDOZO L. REV. 263, 265-66 (1996); Cheryl 1. Harris, Whiteness as
Property, 106 HARv. L. REv. 1707 (1993). See generally CRITICAL WHITE STUDIES: LOOKING
BEHIND THE MIRROR (Richard Delgado & Jean Stefancic eds., 1997). Legal scholars allude
increasingly to racial identity in autobiography. See, e.g., JUDY SCALES-TRENT, NOTES OF A WHITE
BLACK WOMAN (1995).

79. On the advent of the black-white paradigm, see Juan Perea, The Black-White Binary Paradigm
of Race: The “Normal Science” of American Racial Thought, 85 CAL. L. REv. 127 (1997); Francisco
Valdes, Latina/o Ethnicities, Critical Race Theory, and Post-Identity Politics in Postmodern Legal
Culture: From Practices to Possibilities, 9 LA RAZA L.J. 1, 5-7 (1996) (citing the exclusion of
Latina/o, Asian-American, and Native American experiences from Critical Race Theory).

80. On essentialist practices of social construction, see IAN F. HANEY LOPEZ, WHITE BY LAW
(1996); Paula C. Johnson, The Social Construction of Identity in Criminal Cases: Cinema Verité and
the Pedagogy of Vincent Chin, 1 MICH. J. RACE & L. 347 (1996) (discussing the social construction
of Asian-Americans). On essentialist practices of cultural construction, see L. Amede Obiora, Bridges
and Barricades: Rethinking Polemics and Intransigencein the Campaign Against Female Circumcision,
47 CASE W. RES. L. REV. 275, 279, 292-98 (1997) (noting that “the individual’s formation of a sense
of humanity, self, and identity is invariably contingent on a cultural context™); see 