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non-attorney, local actors working for equitable, social change and recognizes the
systemic and structural inequalities. In this model, the lawyer must tailor his or
her own practices to cultivate meaningful and trusting relationships with the
client while remaining conscious of the process of collective mobilization and
cognizant of the broader social movement goals. In short, it is the essence of one
type of shared vision for justice that can have lasting and meaningful impact in
the kind of broad and deep system change that social movements are most
concerned about.?'' How is this model achieved? We offer some tentative
suggestions for theory and approach.

a. Building Solidarity and Developing Broad Challenges to Injustice

Critical to this lawyering practice in both domestic and global settings is an
understanding that there is no single, monolithic “community” with which
lawyers interact. “Community” is often built by complex coalitions and alliances
that can include numerous actors and leaders, intentional partnerships, and
various relationships (or history of relationships) with government actors.
Lawyering based on respect for those within a community holds the people—
those people who are impacted the most by policies and decision-making—as
indispensable to and for a successful lawyering process. In this respect, the term
“collaborative lawyering” rather than “community lawyering” might better
describe the central values, relationship and alliance, between lawyer and client
in a participatory lawyering model aimed at tactical coordination, community
mobilization and large-scale transformation for justice.

Key approaches point lawyers toward realizing this model, which turns
traditional lawyering on its head. Rather than focusing on primarily individually-
centered goals, “collaborative lawyering” seeks to advance collective mobiliza-
tion and establish and build networks with participant control. To accomplish
this, lawyers should have a sophisticated understanding of the underpinnings of
critical legal theory: race, gender, and class oppression. In the international
human rights context, lawyers must also develop and monitor their own ideas,
discourse, and actions in light of social and cultural values; local economic and
political forces; needs of vulnerable populations involved (or not involved) in
decision-making; the community’s past experiences with collective action; and
the spectrum of movement priorities.

211. The limitations of traditional lawyering have been amply described in the literature. The civil
legal aid model has aimed to address the lack of lawyers and court access for poor people. In this way, the
model does not challenge the inherent systemic injustices. Working within the system,“[p]overty lawyers
have been described as oppressors, as domineering, as unreflective, as poor lawyers, or as unfeeling
bureaucrats.” Paul R. Tremblay, supra note 82, at 949 (1992) (focusing on the services poverty lawyers
provide and the structure of their relationships with clients, these types of critiques question the long-term
benefits of the traditional lawyering model whereby systemic oppression continues unchecked even as an
individual case might have a successful outcome).



386 The Georgetown Journal on Poverty Law & Policy  [Vol. XVIII

Lawyers should be adaptive to an often-chaotic social movement response that
is, by nature, fluid. Goals, strategies, and tactics vary and morph depending on
circumstances and grievances. In the international human rights context where a
“transnational lawyering” approach continues to grow, this premise is critical. As
donors invest heavily in reforming place-based politics, lawyers working for
large-scale law reform and those engaged in international advocacy that tests new
theories and claims in an increasingly-internationalizing context will confront
firsthand the legacies of opportunistic colonialism, globalization, and the impact
of neo-liberal economic and political forces. Lawyers should be ready to learn -
and should expect to practice law with dramatically different boundaries. Specific
considerations emerge from the “collaborative lawyering” model as it is applied
in the international human rights context.

Importantly, lawyers must be cautious not to usurp or diminish community
power in any community process. “The risk that legal strategies will increase the
community’s ideological subjugation, rather than build its power, can only be
countered if the lawyer consciously identifies himself with ‘ground level
organization’ within the community . . . .”*'*> Even as the lawyer mindfully works
in an intentionally-collaborative process, the very fact that the lawyer is engaged
in lawyering within and on behalf of a vulnerable community itself presents
challenging questions about power and calls into question the limitations and
authenticity of the lawyer’s relationships with community members:

Lawyering relationships—like all relationships—cannot be purged of power or
the possibility of coercion and complicity with the group domination. The issue
of power pervades all aspects of the community lawyer’s job, from decisions
about whether to take on a case to the nature of the lawyer-client relationship to
tactical and strategic issues within a particular case.?'?

This tension around power calls into question inherent challenges with
lawyering and in particular, “collaborative lawyering” for justice. The lawyer
must confront not only power dynamics but also the legacy that “lawyers can be
and often are destructive of real justice.”'* Whether the “collaborative lawyer-
ing” model can be developed to its potential so that lawyers and the law are
actually used reliably as tools for social change by those who will benefit from
systemic social justice reforms is uncertain. The lawyer’s ability to actively
reflect on the dynamics of the profession in the world order and vis-a-vis social
justice goals must be part of a process that frees the lawyer from relationships
driven by power and privilege. This requires reflection on the profession as a

212. Lucie White, To Learn and Teach: Lessons from Driefontein on Lawyering and Power, 1988
Wis. L.'Rev. 699, 742 (1988).

213. Angela Harris et al., From “The Art of War” to “Being Peace”: Mindfulness and Community
Lawyering in a Neo-Liberal Age, 95 CALIF. L. REv. 2073 (2007).

214. William Quigley, Revolutionary Lawyering, 20 WasH. U. J.L. & PoL’y 101 (2006).
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whole: “Current professional responsibility courses do not address justice or
fundamental inequality and the lawyer’s role in fashioning and maintaining that
inequality.”*'? ‘

In the international human rights context, there are also serious risks of reprisal
and harm for lawyers in challenging the state’s authority or failures, but the
primary risks are borne by the people they serve who have no escape route from
the community in conflict. While the grave risks underscore the tremendous
transformative potential of involvement with global struggles, the dynamic of
risk creates natural tensions in the lawyer’s professional engagement in
international human rights issues and conflicts. As the scale of advocacy
increases, pressure in and on the local community also increasingly calls into
question whether the poﬁ:ntial positive impacts of “collaborative lawyering” can
withstand and sustain. And for the participants—those with grievances about
systemic forces interfering with their own lives, they must also be able to endure
co-optation and conformation through an extremely pressurized process. As
Lucie White has noted, “social groups risk stunting their own aspiration.
Eventually they may find themselves pleading for permission to conform to the
status quo.”?'® This caution resonated with those of us struggling with the denial
of life-sustaining health care in Miami, as we very much feared alienating the
providers on which our clients depended for survival with charges that they had
violated international human rights norms.

~ Finally, lawyers working in an international human rights context must
consider their own motivations and re-imagine what is possible. “[L]awyering
success is not measured by whether a case is won. It is rather measured by such
factors as whether the case widens the public imagination about right and wrong,
mobilizes political action behind new social arrangements, or pressures those in
power to make concessions.”?!” This ideal is one that can carry lawyers forward
in strategic work for justice.

b. Creating Transnational Partnerships

Building on the importance of collaborative lawyering as a model for our
work, and reflecting on the importance of the partnership between human rights
lawyers and grassroots social movements, as underscored in the Gulf Coast case
study, we understand even more the critical importance of building transnational
alliances in our work, and where our work requires domestic, subnational
~ alliances. These transnational and subnational links allow us to remain grounded
in local realities, and constrain opportunities to subvert the agenda of those most
affected by replacing it with our own agendas as “outsiders,” or “foreigners.”
Moreover, these transnational links are imperative because of the possible

215. Id.
216. White, supra note 212, at 757.
217. Id.
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far-reaching impact of the work we do, and so to not consider these links is to act
irresponsibly in terms of anticipating all possible consequences and impacts of
our work. Thinking and acting transnationally thus is one antidote to a myopic
view of human rights. _

To adequately respond to an increasingly interconnected, global world in
which the historical and structural determinants of human rights violations are
growing in complexity, human rights advocates, with human rights clinics at the
forefront, are well-positioned to strategically build transnational alliances.
Arguments that justice is fundamentally to be debated and delivered upon within
national borders have lost appeal as the social processes shaping peoples’ lives
routinely overflow territorial borders.*'® The call to build transnational networks
extends beyond the development of universal norms to address shared human
rights concerns; it demands a vibrant and ongoing relationship between social
justice advocates as well as those most affected by human rights violations
themselves to engage each other in discussion of the challenges they face and
they opportunities for moving forward together. As Scott Cummings and Louise
Trubek note, transnationalism *“acknowledge[s] the ultimate limits of state power
and assert[s] the need for globalized social justice strategies.”>"®

Transnationalism serves multiple purposes. First, it serves to strengthen and
render more effective the overall human rights project by amplifying within an
international context human rights concerns that may be seen as isolated
domestic or local concerns. Framing human rights violations as internationally-
occurring transgressions, for which all countries must be held accountable,
allows activists and advocates to mediate the tension between competing
conceptions of rights, often between national governments and locally-affected
persons and communities. This approach is particularly compelling in our
increasingly-globalized world, in which specific violations or transgressions are
so often not solely attributable (if they ever were) to one particular state actor, but
rather may be attributable to one or more state and non-state actors, including
international financial or political institutions.**°

Second, the shared language of human rights allows advocates to converse
with each other and expand possibilities for their own advocacy. In certain
political contexts, such as the United States, in which global exceptionalism
continues to carry much currency within public discourse, advocates are able to
learn from their global counterparts as they build their campaigns even if they

218. Nancy Fraser, Reframing Justice in a Globalizing World, 36 NEw LErT REV. 71 (Nov.-Dec. 2005).

219. Scott L. Cummings & Louise G. Trubek, Globalizing Public Interest Law, 13 UCLA J. INT’L L.
& FOREIGN AFF. 1 (2008).

220. See, e.g., NYU School of Law Center for Human Rights & Global Justice et al., Woch nan Soley:
The Denial of the Right to Water in Haiti (2008), http://www.law.nyu.edu/ecm_dlv2/groups/public/
@nyu_law_website__alumni/documents/documents/ecm_pro_067267.pdf (examining accountability of
not only Haiti, but also the international community, including the Inter-American Development Bank
and the countries that guide it, for the lack of safe drinking water in Haiti).
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ultimately strategically eschew the language of human rights. For example, the
Women’s Institute for Leadership and Development (WILD) for Human Rights
used the Convention to End Discrimination Against Women to advocate for the
incorporation of a human rights framework at the local level in San Francisco,
although it used the language of “discrimination,” not “human rights,” to connect
with an audience that was unfamiliar with the terrain of international human
rights law.**'

Additionally, transnational engagement allows movements struggling for
recognition within their own contexts another platform for such recognition,
through legitimizing their efforts abroad and then carrying that badge of
legitimacy home.*?* Finally, advocates are increasingly realizing that without
transnational engagement, local or national claims for redistribution are inad-
equate and in fact, effective remedies extend beyond national economies and
institutions.””> Where decisions made in one territorial state have ripple effects
elsewhere, the call for concerted action is not just an ideal, it is imperative to
adequately address the violations. Transnationalism therefore becomes a means
by which to provide representation to the many who are denied the chance to
press their claims of misdistribution and misrecognition within borders outside of
their own, even though the forces that perpetrate injustice flow across borders.”**

Advocates and students can learn from transnational alliances built amongst
people -and communities affected by violations themselves. Many of these
transnational alliances have been built around regional free trade agreements,
workers’ rights, and corporate exploitation.’®® At the grassroots level, local
groups sought out international allies to challenge government restructuring and
corporate projects stimulated by neoliberalism.”® One widely noted example
was the movement of people displaced by the World Bank-funded Narmada
River dams, in which mass resistance worked together with domestic litigation
and international advocacy before: the World Bank and International Labor
Organization.**’

221. Anu Menon, HUMAN RIGHTS IN ACTION: SAN FRANCISCO’S LOCAL IMPLEMENTATION OF THE
UNITED NATIONS’ WOMEN’S TREATY (CEDAW), S.F. DEP’T ON THE STATUS OF WOMEN, CITY AND CNTY. OF
S.F. (2010}, http://www.sfgov3.org/Modules/ShowDocument.aspx ?documentid=314.

222. Fraser, supra note 218, at 72. Nancy Fraser cites the example of feminists throughout the world
who are linking their struggles against local patriarchal practices to campaigns to reform international
law. Deborah Weissman describes such a network of feminists from Latin American and the Caribbean
who gather every few years for the Feminist Encuentros, in which thousands of feminist activists share
and design strategies to develop their political agenda on behalf of women’s rights. Deborah Weissman,
Gender and Human Rights: Between Morals and Politics, in GENDER EQUALITY 413-414 (McClain &
Grossman eds., 2009). .

223. Fraser, supra note 218, at 72.

224. Id. at 78, 81.

225. Cummings & Trubek, supra note 219.

226. Id.

227. Smita Narula, The Story of Narmada Bachao Andolan: Human Rights in the Global Economy
and the Struggle Against the World Bank (N.Y. Univ. Pub. Law & Legal Theory Working Papers, Paper
No. 106, 2008), available at hitp://lst.nellco.org/cgi/viewcontent.cgi?article=1106&context=nyu_plltwp.
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Another transnational development has emerged with the growth of Alien Tort
Claims Act litigation, in response to global outsourcing and resource extraction
by transnational corporations.””® Such litigation has afforded human rights
lawyers in the North the opportunity to work closely with survivors and NGOs in
the countries in which the violations occurred. For example, the Khulumani Alien
~ Tort Statute (ATS) litigation sought to hold liable dozens of foreign multinational
corporations and banks for their complicity in perpetrating the horrors of the
apartheid regime in South Africa.??” The plaintiff, a grassroots NGO entitled the
Khulumani Support Group, is comprised of members who are self-identified
“victims” and “survivors” of gross human rights violations under apartheid who
routinely engage in broad-based advocacy nationally and internationally.**°

We clinicians must join this trend of transnationalism as we devise human
rights advocacy strategies. Moreover, we must encourage our students to engage
in the analysis of why transnational networks are important, how best to
operationalize them to achieve intended purpdses, and to anticipate unintended
consequences.

Recently, U.S. clinics have started to build transnational networks with clinics
and human rights centers in the Global South. For example, the Global Alliance
for Justice Education was founded in the late 1990s to facilitate the network of
clinical and practice-oriented law school professors from around the world
interested in promoting social justice pedagogy. The Legal Resource Centre in
Ghana’s collaboration with U.S. law schools provides another interesting
example in that the partnership promotes alternative forms of public interest
practice geared toward reforming development.””’ Another recent example is
found in the North-South Consortium between Diego Portales University School
of Law (Chile), University of the Andes School of Law (Colombia), University of
Miami School of Law, Columbia Law School, and Harvard Law School. In
February 2011, Diego Portales and Miami law schools hosted a convening,
Gender Justice in the Americas: A Transnational Dialogue on Sexuality,
Reproduction, Violence, and Human Rights, with the goal of promoting a
transnational exchange among advocates and scholars, including amongst law
school clinics, working on gender and sexuality issues from over twenty
countries throughout North, South, and Central America, and the Caribbean.**

Finally, we must identify possible opportunities to partner on cases with
transnational implications. Indeed, it is the rare human rights case or cause that
exists in a geographic vacuum. While a transnational perspective may not always

228. Cummings & Trubek, supra note 219. The ATCA provides federal court jurisdiction in the United
States for noncitizens bringing tort claims alleging a violation of international law. Id.

229. See KHuLUMANI SuppORT GROUP PAGE, http://www.khulumani.net/reparations/corporate/
222-lawsuit-overview.html (last visited Mar. 4, 2011).

230. Id. .

231. Cummings & Trubek, supra note 219.

232. See www.law.miami.edu/genderjustice for additional information.



No. 3] Redefining Human Rights Lawyering 391

be appropriate in a given case, it is a good idea for lawyers and clinicians to
always at least consider as much when pursuing a given case or legal strategy.
Indeed, the United States Supreme Court has in recent years cited to foreign law
in a number of its decisions, often accepting amicus briefs from foreign
. individuals, NGOs, and entities that have an interest in the outcome of domestic
litigation in the United States.>*> Embracing a transnational perspective does not
always come easy for U.S. lawyers, but it is important for advocates to
understand the implications of our country’s laws and policies abroad, and vice
versa — even if this information does not enter into a particular case or campaign.
Thus, for instance, in the case of Jessica Lenahan (Gonzales) v. United States
before the Inter-American Commission on Human Rights, involving the affirma-
tive obligations of the government to protect a domestic violence victim and her
children, an amicus brief submitted by twenty-nine amici from Latin America,
the Caribbean, and Canada underscored the potential normative impact of the
case at the regional level.”®* In another example, students from the American
- University Washington College of Law (WCL) worked together with students
from the Human Rights Centre at the University of Pretoria in South Africa to
make a joint submission and presentation to the African Commission on Human
and Peoples’ Rights advocating for the recognition of access to essential
medicines as part of the right to health.>*> With the WCL students focused on
lessons from the jurisprudence of the Inter-American Human Rights System and
the Pretoria students focused on the African Human Rights System and domestic
jurisprudence throughout Africa, this project signaled the potential of opening up
further conversations between regional human rights systems.

c. Developing a Framework for Lawyering that May Have Applicability Across
Different Disciplines/Realms

Truly embracing a collaborative lawyering model also allows us lawyers to
work alongside other professionals. The identification of the structural determi-
nants of human rights violations may enable an examination of the sources of
other social problems that may not generally be regarded as human rights
concerns. For example, one might move from the individual and idiosyncratic
explanations for deviant behavior to the structural/socio-economic promises to

233. See, e.g., Brief for Christopher Simmons, et al. as Amici Curiae Supporting Respondents, Roper
v. Simmons, 543 U.S. 551 (2005) (No. 03-633), available at http://www.njdc.info/pdf/death_penalty/
48%?20nations.pdf.

234. See Brief for the Ctr. of Justice and Int’[ Law et. al. as Amici Curiae Supporting Petitioner, ] 1,
Jessica Gonzales v. United States, (No. 1490-05); Inter-Am. C.H.R., Report No. 52/07, OEA/Ser.L./V/
11.128, doc. 19 (2007), http://www.law.columbia.edu/center_program/human_rights/InterAmer/
GonzalesvUS; see also Bettinger-Lopez, supra note 25.

235. ACHPR, Resolution on Access to Health and needed Medicines in Africa, Res.141 (XXXXIIIT)08
(Nov. 24, 2008), available at http://www.achpr.org/english/resolutions/resolution141_en.htm (last vis-
ited Apr. 9, 2011).
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enhance critical criminal law, domestic violence law, and provide for broader
solutions. Victim and violator alike are formed by social arrangements that are
historically contingent and subject to variable factors. In the realm of socio-
economic rights, the work of human rights lawyers would be amplified by
working with economists and political scientists in examining development-
based approaches in tandem with right-based approaches to issues.”*s By
enriching our pedagogical, theoretical, and practical approach to challenge the
systems that produce anti-social norms, we may contribute to a better understand-
ing of the relationship between institutional and individual behaviors and thus
assume “a more complex recognition of shared respons1b111ty for the production
of rlghts violations.”*’

4. Create an Ongoing Self—Awareness Amongst Our Students

Much ink has been spilled in creating a rich corpus of scholarship about how to
create a pedagogy that explores power differentials between students, clients,
communities, institutions, supervisors, and the academy. As we dialogue with our
colleagues, however, we are reminded that these teachings have not become
entrenched in the pedagogy of human rights clinics. This is true despite the fact
that often these differences are striking and likely inform the lawyering in either
beneficial or adverse ways. We think it critical to engage in this reflective practice
of building cross-cultural competencies because it encourages students to create a
~ practice of self-awareness and self-improvement, day-to-day, in cross-cultural
lawyering®*® interactions and it also creates a common vocabulary for a shared
discussion of these practices in individual, group and classroom settings.?*® It is
all the more important for human rights students to squarely locate themselves in
the lawyering process, as the international human rights movement traditionally
allowed lawyers to disassociate themselves from their clients and causes, either
because of the distance involved, cultural barriers, or the implicit moral

236. See, e.g., Vivek Maru, Allies Unknown: Social Accountability and Legal Empowerment, 12
HEALTH & Hum. Rrs. J. 83 (2010), available at http://www.hhrjournal.org/index.php/hhr/article/view/205/
300.

237. Alan Rosenthal & Elaine Wolf, Unlocking the Potential of Reentry and Reintegration 6 (Ctr. for .
Cmty. Alt., Just. Strategies Working Paper, 2004), available at http://www.communityalternatives.org/pdf/
unlocking_potential.pdf.

238. Cross-cultural lawyering occurs when lawyers and clients have different ethnic or cultural
heritages and when they are socialized by different subsets within ethnic groups. Thus, everyone is
multi-cultural to some degree. Cultural groups and cultural norms can be based on ethnicity, race, gender,
nationality, age, economic status, social status, language, sexual orientation, physical characteristics,
marital status, role in family, birth order, immigration status, religion, accent, skin color, or a variety of
other characteristics.

239. Susan Bryant & Jean Koh Peters, Five Habits for Cross-Cultural Lawyering, in RACE, CULTURE,
PsYCHOLOGY & Law (Kimberly Barrett & William George eds., 2005); Susan Bryant, The Five Habits:
Building Cross-Cultural Competence in Lawyers, 8 CLIN. L. R. 33 (2001); Susan Bryant & Jean Koh
Peters, Reflecting on the Habits after Ten Years: Teaching About Race, Identity, Culture, Language and
Difference (forthcoming chapter in an anthology on clinical pedagogy).
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justification of their role as identified with the “universally accepted” agenda of
the human rights framework.

Ten years ago, Sue Bryant and Jean Koh Peters developed the Five Habits of
Cross-Cultural Lawyering that offer a workable pedagogy for teaching and
reflecting on cross-cultural lawyering. These Habits**° (Habit One: Degrees of
Separation and Connection, Habit Two: The Three Rings, Habit Three: Parallel
Universes, Habit Four: Red Flags and Correctives, and Habit Five: The Camel’s
Back) are based on three principles: “1) [T]hat all lawyering is cross-cultural, 2)
that the competent cross-cultural lawyer remains present with this client, ever
respecting her dignity, voice and story, and 3) that the cross-cultural lawyer must
know oneself as a cultural being to understand his or her biases and ethnocentric
world views.”**!

Acknowledging these principles are important to avoiding diving into the
“Savage- Victim-Savior” metaphor described by Matua.*** Through these prac-
tices, students explore and address not only the power differentials that inform
- their lawyering, but also confront the fact that culture is everywhere; indeed, the
law itself is a culture which cannot be taken for granted, especially transnation-
ally or amongst communities who have been shaped by differing values and
behavior. These practices allow students to understand concepts like implicit bias
and ethnocentric thinking, which, in turn, allow them to comprehend the ways
that all people misjudge, mishear and use their power inappropriately. Impor-
tantly, students are shaken out of rigid ways of thinking, for even as we teach
them about cultural theory, we reinforce the notion that culture should not be
thought of as determinative, as a perfect predictor of individual or community
behavior. Indeed, when students early on understand to look for the cultural
complexities and nuances within each person as an individual, we, as a human
rights movement, can effectively answer the critiques levied against us in terms
of essentializing victims and perpetuating imperialist narratives.

In this practice, it is critical not to depoliticize the role that race and culture
play in perpetuating systemic injustice and creating the material inequalities that
our clients and partners confront. Teaching about race, ethnicity, and culture also
improves our students’ ability to understand how other vectors of oppression
operate in the legal system, and to learn how to use this understanding to achieve
justice and find legal solutions for individuals and communities. It also enables

240. In brief, Habit One encourages students to consciously identify similarities and differences
between clients and themselves, and assess both the impact and significance of these on the
attorney/client relationship. Habit Two asks students to go further and assess how these similarities and
differences influence interactions between clients, legal decision-makers, opponents, and the lawyers.
Habit Three invites students to identify multiple alternate explanations for clients’ behavior. Habit Four
encourages cross-cultural communications. Habit Five prompts students to recognize other factors that
impact on attorney/client interactions, and if necessary, to take corrective actions to remedy a derailed
relationship. Reflecting on the Habits After Ten Years, supra, note 239, at 51-59.

241. Id. at 3.

242. See Matua, supra note 4.
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them to become leaders on these issues in the procession and broader society, as
well as provides them a safe space where they can explore their own racial
identity and how it shapes their lawyering process. Our reticence to make these
lessons an explicit part of our pedagogy will signal to our students that these
issues are not important or should not be discussed within the context of their
work. We will have failed to prepare them to be the kind of self-reflective
professionals necessary to transform the human rights field.

5. Lessons Learned and Offered

a. What Human Rights Clinicians Have Learned

Perhaps most importantly, what we as human rights clinicians have learned
from our colleagues practicing in the area of poverty law and community
lawyering is that the justification for an “exceptionalism” for human rights within
the clinical field—that human rights clinics are different and therefore require a
different pedagogy and set of lawyering tools—is overinflated. We fully
recognize that as a newer clinical discipline, human rights clinics have yet to
incorporate many of the traditional critical legal theory principles in scholarship
and in practice, but we find the theoretical underpinnings of critical legal theory
allow the principles to be extended and applied to the work we do.

b. What Poverty Law and Community Lawyering Clinicians Have Learned

Based on our conversations with our human rights clinical colleagues, we as
poverty law and community lawyering clinicians are energized by the expansive-
ness and creativity that routinely informs human rights lawyering. One of the
outgrowths of not having as many strict legal constraints on the work, in terms of
available claims or possible fora, appears to have been to encourage human rights
practitioners to think outside the box, to view the law ultimately as a construct,
and to push for interpretations and outcomes that are more consistent with our
clients’ objectives and -the objectives of grassroots social movements. It is
important to be strategic about when to use human rights, though, and when it is
used, of how to talk about it with clients, the public, and decision-makers. Social
movements have responded well to embracing the language of human rights, as
the manner in which human rights principles are articulated more effectively
speak to client and constituent interests and how they define the injustices they
face.”*

243. The Border Network of Human Rights and the Coalition of Immokalee Workers, amongst other
movements, have readily utilized the human rights discourse as an effective organizing principle. Indeed,
the Coalition of Immokalee Workers has for years waged powerful Fair Food and Anti-Slavery
Campaigns, which have resulted in some notable successes, including most recently a signed agreement
with the Florida Tomato Growers Exchange to extend the Fair Food principles, including a strict code of
conduct. Although in many respects, the worker-members in CIW fall outside traditional federal and state
labor protections, they have strategically used human rights principles, treaties and instruments to include
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While the lessons many poverty lawyers have internalized about ethical
questions such as who is the client and to whom or what value system does the
lawyer owe allegiance continue to reverberate, they take on more urgency and
new meaning as we struggle to digest the possibilities of incorporating human
rights strategies into our work. We look to the ethical questions raised by our
human rights colleagues with great interest as they navigate new but seemingly-
familiar territory. Similarly, the admonition of John Calmore that poverty law “is
not a tourist adventure” and that “we must eschew the routine of the autonomous,
interloping advocate” strikes us as particularly important to bear in mind as we
embark on new strategies.>** We are challenged by our human rights colleagues
to employ and to consider the lessons of “ambivalent advocacy” that may be
called for in teaching our students about employing human rights strategies as
well as more traditional advocacy strategies, in domestic social justice clinics.

¢. The Universal Periodic Review Process: Promises, Limitations
and Challenges

In 2010, human rights advocates, poverty lawyers, grassroots advocates and
members of communities confronted by the United States’ failure to achieve the
fulfillment of human rights for all, participated in various capacities as the United
States underwent its first ever Universal Periodic Review (UPR), a process that
provides a unique opportunity for applying the critiques ‘put forth in this
Article.*** Their experiences demonstrate both the promises and limitations of
collaborative lawyering aimed at bringing human rights home, and the challenges
associated with concretizing critical theory in the development and implementa-
tion of advocacy strategies.

In creating the UPR, a process through which all United Nations member
countries submit themselves to a review of their human rights record and receive
a series of recommendations upon which they will be assessed again on a
four-year cycle, the UN Human Rights Council (HRC) explicitly set forth the
following objectives: “fulfillment of a State’s human rights obligations and
commitments and an assessment of positive developments and challenges faced
by the State;”**¢ and, ultimately, “the improvement of the human rights situation
on the ground.”**” The HRC also explicitly resolved that a core principle of the

provisions regarding rights and protections in a Code of Conduct that exceed those found in U.S. law.
Greg Asbed, Coalition of Immokalee Workers: “Golpear a Uno es Golpear a Todos!” To Beat One of Us
is to Beat Us All!, in 3 BRINGING HUMAN RiGHTs HOME 1-24 (Cynthia Soohoo, Catherine Albisa, Martha
F. Davis, eds., 2008); Kristofer Rios, After Long Fight, Farmworkers in Florida Win an Increase in Pay,
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UPR be the recognition of “the universality, interdependence, indivisibility and
interrelatedness of all human rights.”?*® And, critically, the HRC articulated that
“participation of all relevant stakeholders” must serve as a central component of
the process.**’ ,

The U.S. Human Rights Network (USHRN), under the guidance of the UPR
Planning Committee, pursued a collective advocacy approach wherein advocates
would coordinate with others across their respective advocacy silos to build a
more inclusive human rights movement that accounted for the interdependence
and intersectionality of rights, and made room for voices of communities across
the United States not often heard in Washington, D.C., much less across the
Atlantic Ocean in Geneva. The ultimate goal in seeking to support and strengthen
a broad-based human rights movement was to ensure a movement that would
transcend the episodic advocacy around the Geneva-based UPR, and would reach
back to the communities engaged in the struggle to achieve the promise of human
rights in a meaningful and concrete way.>>® In this consciously collaborative
approach, a broad cross-section of the advocacy community came together in
pursuit of a range of human rights issues from housing rights, criminal justice,
environmental justice, health care, immigration, to national security and human
rights, among others.

While the UPR is unique among the human rights advocacy mechanisms in
that it allows advocates to address all of the rights contained in the Universal
Declaration of Human Rights, including economic, social, and cultural rights, in
addition to the traditional civil and political rights enshrined in the U.S.
Constitution and Bill of Rights, it is not the panacea for all human rights ills
communities across the United States confront. Instead, advocates embraced it as
one additional mechanism for engaging in an interdisciplinary discourse on
human rights.

But challenges persist in realizing the promise of a truly collaborative,
community-based advocacy movement. Disparities in resources, experience, and
access between the professional advocates and the communities on whose behalf
they purport to advocate are real. The ability to take the time away from local
struggles against eviction, denial of health care, lack of access to a quality
education, or discrimination—often under the threat of retaliation—is, in many
ways, representative of a privilege not equally shared. As professional advocates,
we must then spend more time reaching out to community representatives,
listening to their concerns and priorities, and in every way, work to ensure
meaningful, rather than token, participation. The participation of community

248. Id. at Annex B.1.3(a).

249, Id. at Annex B.1.3(m).

250. See UPR Goals Document, USHRN (Feb. 9, 2011), available at http://www.ushrnetwork.org/
content/articles/ushm-upr-goals.
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lawyers has helped to bridge the divide between the national and international
non-governmental organizations and the communities across the United States,
but that bridge is only as strong as the underlying supports that allow for full
inclusion of affected community members themselves.

The on-site consultations conducted by the United States Government in
preparation of their UPR Report to the UN Human Rights Council brought into
focus the challenges in bridging the advocacy divide and the need for ongoing
critical reflection and challenges to the existing power structures. While the UPR
process calls upon governments to consult with civil society, to engage the
relevant stakeholders, nowhere is it defined who are the “relevant stakeholders,”
and who is “civil society.” Are these categories comprised of national and
international human rights NGOs, or does it also include members of communi-
ties excluded from existing legal and power structures in the United States, such
as prisoners, undocumented migrants, indigenous peoples, sex workers, domestic
workers, and agricultural workers? And what constitutes “participation” in the
process? Is it enough for representatives of marginalized communities or
“experts” in the field to speak on their behalf? Is it enough to have one meeting
with the government at which individuals are given five minutes to present their
concerns? Is it enough for people to be given the opportunity to submit written
interventions or to participate in a teleconference, rather than engage in a
meaningful dialogue during which all participants are given an opportunity to be
heard, and where answers and action can be expected? The answer to all of these
questions from the communities in which the consultations occurred—and more
importantly, in the communities left out of consultations—was a resounding
“no.”

Perhaps even more confounding than the questions above, are questions
related to the crafting of advocacy strategy and messaging, both within the
advocacy movement and in engaging the external world. In conducting human
rights trainings related to the UPR, the goals were to encourage broader
participation and engage more advocates in the process, while at the same time
managing expectations for a process that requires long-term engagement and
rarely will result in immediate, concrete changes to the human rights situation on
the ground. In the advocacy strategies and external messaging, questions persist
as to how much should we allow ourselves to be confined to what we deem to be
politically viable asks, framed in existing legal structures, rather than attempt to
upend those structures, and challenge the premises underlying perceptions of
viability, and at what risk to our credibility and our seat at the table? The study of
critical theory leaves us to struggle with these questions as we seek to bring
outsider voices in. But as advocates and clinicians, we must constantly question
our assumptions and our roles, and always work to ensure we use our privilege to
create room and access for those voices that are so often excluded, rather than to
fill the space ourselves. And we must simultaneously ensure that we are teaching
the why and how of these lessons to our students.
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V. LookING AHEAD TOWARDS A NEW CRITICAL APPROACH TO HUMAN RIGHTS
ADVOCACY: BUILDING A DISCOURSE OF HOPE

By way of conclusion, we distill the pedagogical lessons we have collectively
learned from our discussions and reflections, and offer them as teaching guides
for human rights practice. Although these concerns are certainly incomplete, and
are meant to encourage further questions and debate, they reflect the lessons we
feel have been most critical to us at this stage of our exploration. We have learned
it is important in doing this work to: critically examine the utility of a human
rights approach on a case-by-case basis; carefully select cases and projects
considering the unique positioning of the clinic; situate human rights work within
a broader grassroots social movement; identify the distinct roles of different
players in a human rights advocacy strategy; broaden a litigation strategy with
non-litigation endeavors; include a focus on economic, social and cultural rights;
adopt a client-centered approach that uncovers and embraces authentic client
narrative; develop a framework for ethics in human rights practice; build
transnational alliances and consider transnational dimensions of work; teach
socio-historic determinants to highlight advocacy opportunities; engage students
in routine practice of self-reflective lawyering, particularly encouraging explora-
tions of power differentials, strategically attempt to map the goals and bench-
marks of a human rights campaign; and, anticipate any unintended consequences
of human rights work.

Critical theory has provided guidance in teaching and advocacy in the field of
human rights both in the international/transnational realm and social justice
lawyering in the United States. The concerns raised in this Article suggest,
however, that the potential of critical theory has not been fully realized.
Undoubtedly, the very nature of critical theory cautions against a totalizing
theoretical frame or the usefulness of a template praxis. The effort to improve our
approach to human rights is not a call to develop a monolithic response nor does
it suggest that improvement comes easily. Rather, it acknowledges that a critical
approach to general legal principles embedded in human rights law provides an
opportunity for “a shared vision of justice [which] can be forged through
dialogue; in which questions of value can be posed, the exercise of power
challenged and the cold logic of the market subordinated to broader human
needs.”"!

Engaging in human rights work signifies a commitment to international solidarity.
One educator has described the benefits of teaching critical theory, noting the
dependency of such pedagogy on engagement with the social world and states:

Thus it comes with a certain discourse of hope . . . . [Clritical social theorists
are also accustomed to optimistic phrases, such as “pedagogy of hope” (Freire,

251. Tor Krever, Calling Power to Reason, 65 NEw LEFT REv. 141, 143 (2010).
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1994), “pedagogy of love” (Darder, 2002), “curriculum for utopia” (Stanley,
1992), “care of the self” (Foucault, 1986), “democracy and education” (Dewey,
1916), “school reform as if democracy matters” (Fraser, 1997), and “women
teaching for change” (Weiler, 1994b).2%2

In reflecting on the aftermath of the 2005 Gulf Coast disasters, Bill Quigley
underscored the importance of hope in the life of social justice advocates:

Hope is also crucial to this work. Those who want to continue the unjust status
quo spend lots of time trying to convince the rest of us that change is
impossible. Challenging injustice is impossible they say. Because the mer-
chants of the status quo are constantly selling us hopelessness and diversions,
we must actively seek out hope. When we find hope, we must drink deeply of
its energy and stay connected to that source. When hope is alive, change is
possible.>>?

Critical theory that encompasses the complex historical determinants of rights
violations creates the potential for the efficacy of new modes of practice.
Moreover, it opens the field further to new interpretations and new solidarities.

252. Leonardo, supra note 193.
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