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enacted statutes requiring both primary and general elections to be

conducted at-large. 1947 Fla. Laws, ch. 23726, §§ 7, 9. . . . [T]he
change had been made to dilute the growing strength of the black
vote.?3?

The Eleventh Circuit concluded that in Gadsden County “the at-large
election plan was adopted with the motivation of diluting the votes of
the minority,” and that “black candidates have lost solely because of
their race. . . . Blacks comprised 48.5 percent of the registered voters in
the county . . . yet they have been consistently unable to elect candidates
of their own race due to the extremely high degree of racial polarization
in the voting patterns.”?4°

Two years later, a United States Court of Appeals,®*! this time the
Fifth Circuit, similarly recognized that at-large election systems in
Escambia County for county commission and school board ‘“had their
genesis in the midst of a concerted state effort to institutionalize white
supremacy.”**

State-enforced segregation has created two separate societies in

Escambia County in which churches, clubs, neighborhoods and, until

recently, schools in the county have remained segregated by race.

The lower court found that this ‘continued separation [of blacks]

from the dominant white society’ not only has ‘left blacks in an infer-

ior social and economic position, with generally inferior education,’

but has ‘helped reduce black voting strength and participation in

government.’ >4

And again, in 1983, along Florida’s southwestern coast in Lee
County, a federal District Court found that “purposeful discrimination in
the adoption and maintenance of at-large elections for the City Council
in Ft. Myers has been established. . . . [A]ctual differential impact and
dilution of the minority’s voting power . . . has also been established.”?**

In 1985, in west-central Florida after years of litigation, the Sara-
sota City Commission admitted that its at-large election system violated
the Voting Rights Act and the federal District Court agreed, finding that
“Sarasota elections have been marked by racially polarized voting.”?*°

239. Id.

240. Id. (emphasis in original).

241. The Eleventh Circuit Court of Appeals would have ordinarily decided McMillan v.
Escambia County, 748 F.2d 1037 (5th Cir. 1984). The case, however, had a long and protracted
history within the former Fifth Circuit, thus it remained docketed as a Fifth Circuit case pursuant
to Section 9(1) of Public Law 96-452, Oct. 14, 1980. Fifth Circuit Court of Appeals
Reorganization Act of 1980, Pub. L. No. 96-452, § 9(1), 94 Stat. 1994 (1980).

242. McMillan, 748 F.2d at 1044.

243. Id. (citing McMillan v. Escambia County, PCA No. 77-0432, slip op. at 17).

244. Aziz v. City of Ft. Myers, No. 79-57 Civ-FtM-H, slip op. at 11 (M.D. Fla. Feb. 22, 1983).

245. James v. City of Sarasota, 611 F. Supp. 25, 28 (M.D. Fla. 1985).
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In a significant coda to the Sarasota case, the Court noted that “[i]n
accordance with this Court’s Order of January 25, the city held munici-
pal elections [using single-member districts] on April 9, 1985. For the
first time in the city’s history, a black was elected to the city commis-
sion.”?*¢ In a similar 1985 case from Lake County in central Florida,
city officials agreed to convert their at-large city commission elections
to a system of three single-member districts with two at-large represent-
atives to address allegations that black citizens were denied equal oppor-
tunity in city elections.?*’

The next year two counties in north Florida, Madison and Washing-
ton counties, admitted liability in response to Voting Rights Act chal-
lenges, and agreed to eliminate their at-large county election systems.>*3
In Madison County, the federal District Court found

[t]hat because of the lingering effects of historical racial discrimina-

tion within Madison County and the State of Florida and racially

polarized voting in elections within Madison County, the at-large

election system used to elect the Madison County Commission . . .

has had the effect of denying black citizens of Madison County an

equal opportunity to elect candidates of their own choice in violation

of Plaintiffs’ rights under the Voting Rights Act.>*°

The Court enjoined the defendants from providing county-wide at-large
elections and required that all “elections henceforth will proceed on a
single member district basis.”?*° Leon County, also in north Florida,
conceded liability in a similar suit and abandoned at-large elections in
favor of five commission districts and two at-large members.?>!

The United States District Court for the Middle District of Florida,
when considering voting rights claims originating in central Florida’s
Bradford County, observed that “the State of Florida has a long and well
documented history of discrimination against black individuals.”?>> The
discrimination against blacks was perpetrated not only by the state, but
also by the local jurisdictions in Bradford County (specifically the City
of Starke).?>?

246. Id. at 32.

247. Williams v. City of Leesburg, No. 83-66-CIV-OC-14, 1985 U.S. Dist. LEXIS 14890
(M.D. Fla. Oct. 15, 1985).

248. NAACP v. Madison County, No. TCA-84-7234-WS, 1986 U.S. Dist. LEXIS 24786 (N.D.
Fla. May 30, 1986); Potter v. Washington County, 653 F. Supp. 121 (N.D. Fla. 1986) (elections
for county commission and county school board).

249. NAACP v. Madison County, 1986 U.S. Dist. LEXIS 24786, at *2-*3.

250. Id. at *3.

251. NAACP v. Leon County, 827 F.2d 1436, 1437 (11th Cir. 1987).

252. NAACP v. City of Starke, 712 F. Supp. 1523, 1537 (M.D. Fla. 1989).

253. At the same time plaintiffs filed their lawsuit against the City of Starke, plaintiffs sued the
Bradford County Commission and School Board claiming that the relevant at-large election
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[T]he evidence is clear that black residents of Starke have suffered
from pervasive racial discrimination. Perhaps the clearest example of
city-sponsored discrimination can be found in the City Charter of
1927. The Charter explicitly empowered the City Council to estab-
lish and set aside separate and distinct districts within the city where
blacks and whites could reside.®>*

Starke’s de jure housing segregation resulted in a concentration of black
residents in Starke in the city’s northeastern “Reno” area.*>> Even
though the black community was geographically compact and accounted
for almost one third of the city’s total population,
[n]o black person ha[d] ever been elected to serve on the Starke City
Commission. Similarly, no black ha[d] ever been elected to serve in
any other elected city office which includes the positions of City
Clerk and Chief of Police.?°® Additionally, prior to the implementa-
tion of a single member district election system for the Board of
County Commissioners of Bradford County and the Bradford County
School Board in 1986, no black had ever been elected to serve in any
elective office in Bradford County.?*’

Continuing the theme of a complete absence of minority representation

in Florida local governments elected via at-large systems, the Eleventh

Circuit Court of Appeals observed that
[n]ot a single black has ever been elected in Liberty County. The
most cross-over support any black candidate has ever received is
40.5% of the white vote. That candidate would have been defeated
even if he had received 100% of the black vote. Thus, black voters
have never had an opportunity to elect a black representative, despite
their manifest preference for those black candidates that have
presented themselves.?>®

The Eleventh Circuit held, “as a matter of law” that “the at-large method
of electing county commissioners and school board members in Liberty
County, Florida denies black voters a fair opportunity to participate in
the political process and to elect candidates of their choice.”*>®

schemes discriminated against black voters. Those cases were settled by consent final judgments
providing for single-member districts for both bodies. Id. at 1529 n.5.

254. Id. at 1537.

255. Id. at 1529.

256. Id. at 1528 (numbering omitted).

257. Id. at 1528-29 (footnote omitted; numbering omitted). A visit to Bradford County’s
website in August 2006 revealed that minority representation continues on the County
Commission with Ross Chandler as Commissioner for District 1. http://www.bradford-co-fla.org
(last visited Aug. 17, 2006) (follow the “County Commissioners” hyperlink; then follow the
“District 1” hyperlink).

258. Solomon v. Liberty County, 899 F.2d 1012, 1021 (11th Cir. 1990) (en banc) (Kravitch, J.,
specially concurring) (footnotes omitted).

259. Id. at 1013.
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A case from Miami-Dade County, located in South Florida, con-
cludes this series of victories eliminating discriminatory at-large election
systems. The United States District Court for the Southern District of
Florida found and the Eleventh Circuit Court of Appeals affirmed the
finding that “the at-large voting system used by Dade County, Florida
(‘Dade County’), to elect the members of its County Commission dilutes
black and [H]ispanic voting power in violation of section 2 of the Voting
Rights Act of 1965, 42 U.S.C. § 1973.72¢° The Eleventh Circuit noted
that “Dade County’s history of official discrimination, along with the
presence of other Senate Report factors, supported a finding of racial
bias motivating voting in Dade County.””?%!

At present, an especially interesting case in this same vein involves
a challenge the Department of Justice brought on behalf of Hispanic
voters in Osceola County, which addresses an allegedly discriminatory
at-large electoral system.?%2 As previously discussed, Osceola County’s
Hispanic population has grown substantially in the last two decades.?%?
As of 2004, Hispanics accounted for thirty-five percent of the county’s
population.?®* Osceola was one of many Florida counties that main-
tained an at-large election system for its Board of County Commission-
ers. “In 1992 the Board voted to place a referendum question on the
ballot regarding whether the county should amend its home rule charter
to provide for election of the Board from single member districts.””2%3
Osceola voters elected to enact this change, and single-member district
elections were held for the Board of County Commissioners in 1994 and
1996.2%¢ “The first Hispanic commissioner in the history of the county
was elected under this single-member district system in 1996.7%57 At
about the same time, at the urging of some of the commissioners, the
county considered returning to the at-large method of electing commis-
sioners, and enacted a referendum returning to the at-large method effec-
tive in 1998.2%% “Although numerous candidates have run, no Hispanic
candidate has ever been elected to the Board of Commissioners under
the at-large method of election, or to any other Osceola County office

260. Meek v. Metro. Dade County, 985 F.2d 1471, 1474-75 (11th Cir. 1993).

261. Id. at 1487.

262. Complaint, United States v. Osceola County, No. 6:05-CV-1053-ORL-31DAB (M.D. Fla.
July 18, 2005).

263. Id. at { 8. See also discussion supra Part V.A.

264. Complaint § 8, United States v. Osceola County, No. 6:05-CV-1053-ORL-31DAB (M.D.
Fla. July 18, 2005).

265. Id. q 19.

266. Id. qq 19-20.

267. Id. g 20.

268. Id. 99 21-23.
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elected on a countywide basis.”?*® According to the Department of Jus-
tice, among the reasons for the Board of Commissioners favoring the
return to at-large elections was the fact that
the members of the Board of Commissioners recognized that there
was substantial growth in the Hispanic population between 1992 and
1996. . . . A majority of Board members in 1994-1996 recognized
that the growth of the Hispanic population would result in Hispanic
voters achieving the ability to elect a candidate of their choice in one
or more districts under the single-member district method of
election.?”°

This is the kind of retrogressive change that Section 5 review
would have likely prevented if such review had been available in Osce-
ola County to hold local authorities accountable for preserving their
minority citizens’ electoral rights. Moreover, scrutiny of Florida’s
remaining and recurring at-large election schemes and their potentially
discriminatory effects is far from over. More than half of Florida’s
counties maintain at-large systems even after the Florida Legislature
abolished the requirement that they do so in 1984.?7! Many of the
remaining thirty-six counties have high minority populations.?”?

269. Id. § 13.

270. Id. 91 23-24 (internal numbering omitted).

271. The Eleventh Circuit summarized this history as follows:

Until 1984 the at-large election system was the only method of election available to
non-charter counties. . . . Fla. Const. Art. VIIL, § I(e). In that year the constitution
was amended to permit commissioners to be elected ‘as provided by law.” In 1985,
§ 124.011(1), Fla. Stat.1985 was enacted, the effect of which was to give non-
charter counties the option of adopting an alternate method for electing county
commissioners: a five-person board with all elected from single-member districts or
a seven-person board with five elected from single-member districts and two elected
at-large.
NAACP v. Leon County, 827 F.2d at 1444. (Godbold, J., dissenting).

272. For example, Glades County’s population is 10.5% black and 15.1% Hispanic, Marion
County’s population is 11.5% black and 6% Hispanic, Okeechobee County’s population is 7.9%
black and 18.6% Hispanic, Osceola County’s population is 7.4% black and 29.4% Hispanic. U.S.
Census BUreau, GLADES, MARION, OKEECHOBEE AND OsceoLa CounTiEs-QT-P3. RACE anD
Hispanic or LaTino: 2000, http://factfinder.census.gov (select “Data Sets”; select “Decennial
Census”; select “Census 2000 Summary File 1 (SF 1) 100-Percent Data” and “Quick Tables”; set
“Geographic Type” to “County”; set “State” to “Florida’; choose appropriate counties as
geographic selections, select “Add,” and select “Next”; select table “QT-P3,” select “Add,” and
select “Show Result”™).

Each of these counties elects its county commission by at large vote. FLORIDA Ass’N oF
CounTies, ABouT FLoRIDA’S COUNTIES, http://www.fl-counties.com/flmap.htm (last visited Feb.
26, 2006) (follow the hyperlinks to the individual counties). None of their county commissions
contain minority representation. GLADES CoUNTY FLORIDA BoaRrD oF County CoMM’RS., http:/
www.myglades.com/ (last visited Feb. 27, 2006) (follow the “Commissioners” hyperlink);
MarioN County FLA. Bp. oF COMMISSIONERS, http://www.marioncountyfl.org/C0O211/CO_home
-.htm (last visited Feb. 27, 2006) (follow the “District 1-5” hyperlinks); Bo. oF CounTy CoMM’Rs,
OKECHOBEE, http://www.co.okeechobee.fl.us/ (last visited Feb. 27, 2006); OsceoLa COUNTY,
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Whether voters and civil rights advocates will ever undertake the Hercu-
lean task of systemically analyzing and addressing these potentially dis-
criminatory systems is an open question,””? and it is worth considering
that Congress originally enacted Section 5 precisely because “Congress
had found that case-by-case litigation was inadequate to combat wide-
spread and persistent discrimination in voting because of the inordinate
amount of time and energy required to overcome the obstructionist tac-
tics invariably encountered in these lawsuits.”?"*

2. LiticaTtioN DocUMENTING OTHER DISCRIMINATORY
VOTING PRACTICES

Despite the fact the Eleventh Circuit Court of Appeals ultimately
denied the plaintiffs’ requested relief, two cases from that Court address-
ing challenges to Florida’s judicial election schemes provide additional
evidence of discrimination against minority voters.?’”> In Nipper v.
Smith,?’ the Court recounted the following history:

Florida employed various franchise restrictions — from the poll tax to
the white primary — for decades in an attempt to restrict the access of
black voters to the ballot. . . . Transportation facilities in Florida
were segregated until the 1950s, and many area school systems still
have not achieved unitary status. Moreover, until 1958, Florida
refused to permit black students to attend the University of Florida
College of Law. Florida A & M Law School was created in 1951 for
black students but was not accredited until several years later. When
the state opened another law school in Tallahassee in 1967 at Florida
State University, it closed the law school at Florida A & M. . ..
Despite the removal of overt badges of segregation, the district court
nonetheless found that “black citizens in Florida still suffer in some
ways from the effects of Florida’s history of purposeful discrimina-
tion,” particularly in terms of socio-economic disparities, such as
family income and high school graduation rates. Black citizens in the
region covered by the Fourth Circuit have lower median incomes
than whites and are more likely to be unemployed and to fall below

Meer Your ComMm’rs, http://www.osceola.org/index.cfm?IsFuses=department/BCC/BCCBios
(last visited Feb. 27, 2006).

273. The only pending challenge to an at-large system is the Osceola County case discussed
above. See Complaint, United States v. Osceola County, supra note 262.

274. South Carolina v. KaTzensacH, 383 U.S. 301, 328 (1966) (crrinG H.R. Rep. No.89- 439,
at 9-11 (1965); S. Rep. No. 89- 162, pt. 3, at 6-9 (1965)). See also Ellen Katz et al., Documenting
Discrimination in Voting: Judicial Findings Under Section 2 of the Voting Rights Act Since 1982,
39 U. Micu. J. L. Rerorm (forthcoming 2006), available at http://sitemaker.umich.edu/
votingrights/files/finalreport.pdf.

275. See generally Nipper v. Smith, 39 F.3d 1494 (11th Cir. 1994) (en banc); Davis v. Chiles,
139 F.3d 1414 (11th Cir. 1998).

276. Nipper, 39 F.3d 1494.



44 UNIVERSITY OF MIAMI LAW REVIEW [Vol. 61:1

the poverty line. In addition, the limited evidence presented at trial
(reflected in a consensus among the experts) suggested that, although
little disparity exists in voter registration, black voter turnout appears
to be slightly lower than white turnout. And the ‘rolloff’ effect —
which measures the number of voters who sign in at the polls but fail
to cast a vote for a particular election on the ballot - is greater among
black voters than white voters.?”’

The Court also found that “the record reveals that sufficient racial bloc
voting exists in Fourth Circuit and Duval County Court elections, such
that the white majority usually defeats the minority’s candidate of
choice.”?®

Similarly, in Davis v. Chiles,?”® the Eleventh Circuit held that
minority plaintiffs had established that the two judicial districts chal-
lenged in that case

share a history of racially polarized voting. In the few elections in
which black candidates have competed against white candidates
(prior to Davis’s initiation of this litigation), no black lawyer has ever
won election to either the Second Circuit or Leon County Courts. In
each of these black-versus-white elections, the overwhelming major-
ity of black voters supported the black candidates. Notwithstanding
this political cohesion among black voters, however, white voters did
not supply enough crossover votes for the black candidates to prevail,
but instead provided overwhelming support to the white candidates.
In 1992, for example, black voters in Leon County gave approxi-
mately 98% of their support to a black candidate, but a white candi-
date who received 68% of the white vote still won the election. As a
result of this dynamic, racial block voting has become ‘a well-known
political reality’ in elections between black and white candidates for
the Second Circuit and Leon County Courts.?5°

While the plaintiffs were unsuccessful in securing a remedy in these two
cases, circumstances unique to the challenged judicial election systems
governed the Court’s decisional rationales.?®! The Eleventh Circuit,
however, did not overrule the lower courts’ findings of discrimination,
vote dilution, and racially-polarized voting.2%2 Moreover, one cannot
discount those findings in reviewing Florida’s history. Those findings
echo the findings of the three-judge District Court in DeGrandy v.
Wetherell:?83

277. Id. at 1507-08, 1507 n.26 (internal citations omitted).

278. Id. at 1541.

279. 139 F.3d 1414 (11th Cir. 1998).

280. Id. at 1417 (footnotes omitted).

281. Id. at 1423-24 (citing Nipper, 39 F.3d at 1530-31, 1543-45).
282. Davis, 139 F.3d at 1416.

283. 794 F. Supp. 1076 (N.D. Fla. 1992) (three-judge court).
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A longstanding general history of official discrimination against
minorities has influenced Florida’s electoral process. In 1885, Article
VI, Section 8 of the Florida Constitution imposed a poll tax which
disenfranchised poor minority voters. Additionally, Article
XII, Section 12 of the 1885 Florida Constitution segregated African-
American and white school children. Article XXVI, Section 24 of
that same Florida Constitution also outlawed the intermarriage of
white with African-Americans. As recently as 1967, § 350.20, Fla.
Stat. provided in part: “The Florida Public Service Commissioners
may prescribe reasonable rules and regulations relating to the separa-
tion of white and colored passengers in passenger cars being operated
in this state by any railroad company or other common carrier.”
Additionally, § 1.01(6), Fla. Stat. (1967) provided that “the words
‘Negro,” ‘colored,” °‘colored persons,” ‘mulatto,” or ‘persons of
color,” when applied to persons, include every person having one-
eighth or more of African or Negro blood.” Federal precedent has
also addressed numerous recent discriminatory election practices in
Florida, including at-large election schemes, white primaries, major-
ity vote requirements, and candidate filing fees. Such official state
discrimination has adversely affected the ability of minorities to par-
ticipate in the political process. The parties agree that racially
polarized voting exists throughout Florida to varying degrees.
The results of Florida’s legislative elections over the past ten years
established the presence of racially polarized voting. See In re Con-
stitutionality of Senate Joint Resolution 2G Special Apportionment
Session 1992, No. 79-674, slip op. at 34-37 (Fla. May 13, 1992)
(Chief Justice Shaw dissenting). In areas such as education, employ-
ment and health care, Florida’s minorities have borne the effects of
discrimination. The 1990 census figures demonstrate that among per-
sons sixteen years or older, African-Americans are more than twice
as likely to be unemployed as whites. In Florida, the poverty rate for
African-Americans is more than three times higher than the rate for
whites. Additionally, we note that voting studies have consistently
indicated the strong relationship between socio-economic status and
political participation. Thus, the legal barriers and the economic bar-
riers which the legacy of racism has created in the state of Florida,
have prevented African-Americans from fully participating in the
political process.?®4

The Justice Department has also documented the existence of racially-
polarized voting adversely affecting Hispanic voters in central Florida —
“[r]acially polarized voting patterns prevail in elections for the Board of
Commissioners, and white voters have voted sufficiently as a bloc to
enable them wusually to defeat the Hispanic voters’ preferred

284. Id. at 1079 (internal paragraph divisions omitted).
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candidates.”?®>

This strong evidence of racially-polarized voting, persistent use of
at-large election schemes that adversely affect minority voters, and the
discriminatory practices discussed below illustrate why Section 2’s
piecemeal approach to ensuring electoral fairness, standing alone with-
out the additional protections offered by Sections 5 and 203, is simply
inadequate in a state as large, diverse, and historically problematic as
Florida.

B. Other Evidence of Discrimination

Other evidence of ongoing discrimination against Florida’s minor-
ity voters is found in a review of the United States Commission on Civil
Rights Report on the 2000 presidential election and in litigation that was
filed related to that election.?®® Florida’s administration of the 2000
presidential election and the debacle that followed are synonymous with
a governmental electoral system that utterly failed the electorate at every
level 2%’

Among that failed electoral process’ most disturbing aspects was
the persistent and well-documented racial and ethnic disparity.?®® In its
comprehensive investigation of the 2000 presidential election in Florida,
the Commission on Civil Rights found evidence of the disparate and
unlawful treatment of language minorities discussed above.?®® The
Commission also found widespread and disproportionate disenfranchise-
ment of Florida’s minority voters with respect to spoiled ballots, and
that “[t]his disenfranchisement of Florida voters fell most harshly on the
shoulders of African Americans. Statewide, based on county-level sta-
tistical estimates, African American voters were nearly 10 times more
likely than white voters to have their ballots rejected in the November

285. Complaint q 11, United States v. Osceola County, No. 6:05-CV-1053-ORL-31DAB
(M.D. Fla. July 18, 2005).

286. See infra text accompanying notes 287-304.

287. See, e.g., SAMUEL IssacHAROFF, PAMELA S. KarRLAN, & RicHarDp H. PiLDES, WHEN
ELECTIONS GO BaD: THE LAW OF DEMOCRACY AND THE PRESIDENTIAL ELECTION OF 2000 44-49
(Foundation Press rev. ed. 2001).

288. See, e.g., US. Comm’N oN CIviL RIGHTS, VOTING IRREGULARITIES IN FLORIDA DURING
THE 2000 PRrRESIDENTIAL ELECTION, APPENDIX VII: REPORT BY DR. ALLAN J. LICHTMAN ON THE
RaciaL IMpacT oF THE REJECTION OF BALLOTS CasT IN THE 2000 PRESIDENTIAL ELECTION IN THE
STATE OF FLa., Allan J. Lichtman (2001) (hereinafter “LicHTMAN REPORT”), http://purl.access.
gpo.gov/GPO/LPS 17743 (follow the “Report on Voting Irregularities in Florida During the 2000
Presidential Election* hyperlink; then follow the “Appendices” hyperlink; then follow the
“Appendix VII: Report by Dr. Allan J. Lichtman on the Racial Impact of the Rejection of Ballots
Cast in the 2000 Presidential Election in the State of Florida” hyperlink; follow the “Report on the
Racial Impact of the Rejection of Ballots Cast in the 2000 Presidential Election in the State of
Florida™ hyperlink).

289. See discussion infra Part VL.B.
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2000 election.”?® In reaching this conclusion, the Civil Rights Commis-
sion relied on the expert testimony and report of Dr. Allan Lichtman,
who conducted a comprehensive statistical analysis of Florida’s spoiled
ballots in the 2000 election.?*! Dr. Lichtman found that “blacks were far
more likely than non-blacks to experience the rejection of ballots cast in
Florida’s 2000 election.””?2

There were also problems at the polls due to Florida’s flawed pro-
cedures regarding eligible voter list maintenance, and those problems
had a disproportionate impact on minority voters.?** Florida perma-
nently disenfranchises former felons, “which produces a stark disparity
in disenfranchisement rates of African American men compared with
their white counterparts.”?®* While the advisability of such a state pol-
icy and its discriminatory effects is debatable,?* there is no debate that
in the list maintenance (or “voter purge”) process leading up to the 2000
election, something went terribly wrong and thousands of voters who
should not have been disenfranchised ended up on Florida’s “purge
list.”?*¢ A private data corporation contracted by Florida created the
now infamous list. The corporation, acting on Florida election officials’
instructions, purposely utilized extremely broad matching criteria guar-
anteed to produce “false positives” or partial data matches.?®” The cor-
poration then gave the purge lists to supervisors of elections in Florida’s
sixty-seven counties with few instructions and little oversight, though, at
the time, Florida election law put the onus on the voter to establish their
voter eligibility.?®® Supervisors of elections in the various counties
treated the list differently, but there is widespread agreement that the

290. U.S. Comm’N oN CiviL RigHTs: CH. 9 FINDINGS AND RECOMMENDATIONS, supra note
184. Florida Highway Patrol troopers also conducted an unauthorized vehicle checkpoint within a
few miles of a polling place in a predominately African American neighborhood. Id.

291. LicHtMAN REePORT, supra note 288.

292. Id.

293. Id.

294. U.S. Comm’~ oN CiviL RiGHTs: CH. 9 FINDINGS AND RECOMMENDATIONS, supra note
184. The Report also notes that “[t]hirty-one percent of the Florida disenfranchised population
consists of African American men.” Id.

295. See generally Johnson v. Bush, 405 F.3d 1214 (11th Cir. 2005) (suit against Florida
Clemency Board alleging that Florida’s felon disenfranchisement law violates the Florida
Constitution, the United States Constitution’s Equal Protection Clause, and 42 U.S.C. § 1973).

296. The voter exclusion list was designed to include not only persons convicted of a felony in
Florida, but also persons who had been determined mentally incompetent, persons who had
duplicate registrations in more than one Florida county, and persons who were convicted of
felonies in other states. U.S. CoMM’N oN CiviL RIGHTS, VOTING IRREGULARITIES IN FLORIDA
During THE 2000 PrESIDENTIAL ELECTION: CH.5, THE REALITY OF LisT MAINTENANCE (2001),
http://purl.access.gpo.gov/GPO/LPS17743 (follow the “Report on Voting Irregularities in Florida
During the 2000 Presidential Election* hyperlink; then follow the “Chapter 5, The Reality of List
Maintenance” hyperlink).

297. Id.

298. Id.
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list’s numerous errors disproportionately affected African-American vot-
ers. In Hillsborough County it was reported that the “supervisor of elec-
tions estimated that 15 percent of those purged were purged in error and
they were disproportionately African American. . . . [A]nother source
estimated that 7,000 voters [in Hillsborough County], mostly African
Americans and registered Democrats, were removed from the list.”?%°
“[Mln Miami-Dade County, over half of the African Americans who
appealed from the Florida felon exclusion list were successfully rein-
stated to the voter rolls.”*%®

Florida’s flawed voter list maintenance procedures, its spoiled bal-
lots, and other shortcomings that disproportionately affected minority
voters formed the basis for a Voting Rights Act challenge filed by the
NAACP and African American voters against Florida agencies, the
supervisors of elections in seven counties, and the corporation which
produced the purge list.*®! The litigation resulted in a series of settle-
ment agreements with the various defendants which provided, among
other things, that the private corporation re-run the purge data with more
exacting matching criteria, and that Florida state officials undertake
remedial action to restore those voters who may have been erroneously
purged from the voter lists as a result of the prior overbroad matching
criteria.>®> The settlement agreement with state officials also required
that Florida conduct future voter list maintenance procedures with more
exacting data-matching criteria.*®® Settlement agreements between
plaintiffs and supervisors of elections in the various counties also pro-
vided for remedial actions in future elections.**

299. Id.

300. Id.

301. Amended Complaint Class Action, NAACP v. Harris, No. 01-0120 (§.D. Fla. July 6,
2001) (on file with author) (naming the Florida Secretary of State, the Director of the Florida
Division of Elections, the Director of the Florida Department of Highway Safety and Motor
Vehicles and the Secretary of the Florida Department of Children and Families as defendants as
well as the supervisors of elections in Miami-Dade, Broward, Duval, Hillsborough, Leon, Orange,
and Volusia counties).

302. Order Granting Plaintiffs’ and Defendant Choicepoint’s Motion for Approval of
Settlement Agreement, NAACP v. Harris, No. 01-0120-CIV-GOLD (S.D. Fla. July 9, 2002) (on
file with author) (settlement between Plaintiffs and Defendant ChoicePoint Inc., d/b/a Database
Technologies, Inc.); Settlement Agreement at J§ A.6-A.7, NAACP v. Harris, No. 01-0120-CIV-
GOLD (S.D. Fla. July 28, 2002) (attached to aforementioned Order as “Exhibit A™); Settlement
Agreement, NAACP v. Smith, No. 01-0120-CIV-GOLD (S.D. Fla. July 10, 2002) (on file with
author) (settlement between Plaintiffs and Defendants Jim Smith, Secretary of State of Florida and
Edward G. Kast, Director of the Division of Elections); Letter from Richard E. Doran, Fla. Att’y
Gen. to Joseph D. Rich, Chief, Voting Section, Civil Rights Div., U.S. Dep’t of Justice (Dec. 9,
2002) (on file with author) (letter and accompanying attachments refer to Submission of
Settlement Agreements in NAACP v. Harris, Section 5 Submission Nos. 2002-2520 and 2002-
5023).

303. Id.

304. Order Granting Plaintiffs’ and Defendant David C. Leahy’s Motion for Approval of
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Despite these agreements and electoral reform legislation that fol-
lowed the 2000 election,?** there is ample evidence that Florida’s diffi-
culties with voter list maintenance and election administration
mechanics are far from over and that problems in those areas continue to
disenfranchise minority voters at a disproportionately high rate. For
instance, Florida’s list maintenance procedures in anticipation of the
2004 presidential election present an especially concerning case. In sup-
posed accord with both legislative changes and the settlement agreement
with the NAACP v. Harris plaintiffs, the Florida Division of Elections
undertook the creation of a new purge list.>*® When civil rights groups
screened the list, however, they discovered that as many as 25,585 for-
mer felons who had received clemency remained on the purge list.>%7
After news organizations obtained copies of the purge list from state
officials, they discovered — and reported — that “[i]t did not include the
names of Hispanic voters, while it included many black voters who had
actually had their voting rights restored.”?>°® When these gross dispari-
ties were revealed, state election officials instructed county supervisors
of elections not to use the list** and requested an audit by the Depart-
ment of State’s Inspector General.*'® The audit concluded that, although
there was no evidence of a purposeful effort to disenfranchise African-
American voters, the list had been created in such a way that African-
Americans were overrepresented and Hispanics were virtually non-exis-
tent. Furthermore:

* The department relied on flawed data from the Office of Executive

Clemency when drawing up the felons list. For example, the office

Settlement Agreement, NAACP v. Katherine Harris, No. 01-120 (S.D. Fla. 2002) (on file with
author) (Settlement Agreement dated Aug. 6, 2002, providing, inter alia, for adequate staffing and
equipping of precincts).

305. Florida Election Reform Act of 2001, 2001 Fla. Sess. Law Serv. Ch. 2001-40 (C.S.S.B.
1118) (West).

306. Press Release, Fla. Dep’t of State, Statement on Potential Felon Database (July 10, 2004),
available at http://www.dos.state.fl.us/press/oss/hood_felon_data.html.

307. Jim Ash & George Bennett, Study Raises Issue About Data Used in Purge of Felons,
PaLMm BeacH Post, June 9, 2004, at 1A, available at 2004 WLNR 3042107. See also Abby
Goodnough, In Florida, Wrestling Again Over Felons and Voting, N.Y. TiMEs, June 9, 2004, at
Al6, available ar 2004 WLNR 5603633; Erika Bolstad, Jason Grotto, & David Kidwell,
Thousands of Eligible Voters Are on the Felon List, Miam1 HErALD, July 2, 2004, at 1A, available
at 2004 WLNR 19456198.

308. Gary Fineout & Marc Caputo, State Ceases Felon Voting Purge, Miami HERALD, Aug.
14, 2004, at 6B, available at 2004 WLNR 19465033. See also Ford Fessenden, Florida List for
Purge of Voters Proves Flawed, N. Y. TimEs, July 10, 2004, at A13, available at 2004 WLNR
4782830 (“Of nearly 48,000 Florida residents on the felon list, only 61 are Hispanic. By contrast,
more than 22,000 are African-American.”).

309. Fineout & Caputo, supra note 308.

310. S.V. Date, Second Probe Ordered of Felon List Barring Vote, PALM BEacH PosT, July
24, 2004, at 3A, available at 2004 WLNR 3026947.
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did not initially turn over the names of more than 5,000 felons whose
civil rights were restored before 1977 because the office did not have
birth dates for those people. In June, when asked about this possible
flaw, state officials denied that it was a problem.

* The department did not ensure that some changes to the central
voter database were approved by the U.S. Department of Justice,
which must sign off on any new procedures that affect voting rights
of minorities.

* The department did not always comply with a legal agreement it
reached in 2002 with the NAACP over how to use the central voter
database and the felons list.?!!

In the September 2002 primary election, a more local but no less
significant systems failure occurred in Miami-Dade County. The
County Inspector General described this election “as nothing less than a
debacle.”?'? This systems problem also disproportionately affected
black voters, who were far more likely to have their votes “lost” than
other voters.'?

VII. CoNCLUSION

The lingering effects of Florida’s recent — and nationally prominent
— voting failures have eroded confidence in Florida’s electoral system,
particularly among its minority voters.>'* While Section 5 is not a pan-
acea, maintaining a framework of federal scrutiny for Florida’s voting
changes is important in regaining and retaining public confidence in the
electoral system. Section 5 is also vital in ensuring that voting changes
are scrutinized regarding their fairness to minority voters. Furthermore,
Sections 203 and 4(f)(4) continue to guarantee a vital opportunity for
Florida’s language minorities to meaningfully participate in the electoral
process. In sum, congressional reenactment of the Voting Right’s non-
permanent sections is an essential step in providing Florida’s minority
voters access to the ballot box.

311. Gary Fineout, Felons List Audit Faults State, Miam1 HERALD, Nov. 23, 2004 at 1B,
available at 2004 WLNR 19388043.

312. Memorandum and Office of the Inspector Gen. Report from Chrisiopher Mazzella,
Inspector Gen., to Alex Penelas, Mayor Miami-Dade County, et al, at 1 (Sept. 20, 2002),
available at http://www.miamidadeig.org/archives/Sept102002election.pdf.

313. HuGH GLADWIN, ANALYSIS OF DATA ON PREcCINCTS REPORTING PROBLEMS WITH
IVOTRONICS VOTING MACHINES IN Miami-Dape County (2002), http://www.aclufl.org/pdfs/
RaciallmpactReportFINAL.pdf.

314. Indeed, a recent survey commissioned by Florida indicates that Florida’s black and
Hispanic voters are far less confident that their votes will be counted than their white counterparts.
CoLLiNs CENTER FOR PusLic PoLicy, 2004 VoTER SATISFACTION SURVEY (2004), at 3, available
at http://www collinscenter.org/usr_doc/2004_voter_survey_tables.pdf (black and Hispanic voters
reported “excellent” confidence levels at 40% and 42% respectively, while white voters reported
excellent confidence levels at 66%).
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1990 CENSUS: Concentration of Biack Persons by County
Showing Where Cases of Vote Dilution in At-Large Elections Was Established

In the eleven years following the 1982 amendments to the Voting Rights Act, minority voters across the state of
Florida successfully established that the at-large election systems employed by various jurisdictions discriminated
against them on the basis of race eleven times. The following is a chronological list of the cases and the counties

where they arose:

S e o

9

NAACP v. Gadsen County School Board, 691 F.2d 978 (11th Cir. 1982):
Aziz v. City of Ft. Myers, No. 79-57 Civ-FtM-H (M.D. Fla. Feb. 22, 1983):
McMillan v. Escambia County, 748 F.2d 1037 (5th Cir. 1984):
Williams v. City of Leesburg, 1985 U.S. Dist. LEXIS 14890 (M.D. Fla. Oct 15, 1985):
James v. City of Sarasota, 611 F. Supp. 25 (M.D. Fla. 1985):
NAACP v. Madison County, 1986 U.S. Dist. LEXIS 24786 (N.D. Fla. May 30, 1986):
Potter v. Washington County, 653 F. Supp. 121 (N.D. Fla. 1986):

NAACP v. Leon County, 827 F.2d 1436 (11th Cir. 1987):
NAACP v. City of Starke, 712 F. Supp. 1523 (M.D. Fla. 1989):

10. Solomon v. Liberty County, 899 F.2d 1012 (11th Cir. 1990):

11. Meek v. Metropolitan Dade County, 985 F.2d 1471 (11th Cir. 1993):

Gadsen County
Lee County
Escambia County
Lake County
Sarasota County
Madison County
Washington County
Leon County
Bradford County
Liberty County
Dade County




