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that is intended for the patient’s medical use, as recommended by a
licensed physician.®®

The CUA’s statutory scheme is sparse, albeit possibly intentionally
$0.7 Consequently, there were wide implementation variances through-
out California, with different localities promulgating disparate regula-
tions.”! These localities were principally left to their own devices in
implementing the CUA, with a prime example being the amount of
marijuana the individual patient or caregiver was allowed to possess and
cultivate.”? These problems, however, were the predictable result of
California experimenting with the implementation of a novel legislative
program.”

At first blush, the conflict between the CSA and CUA seems read-
ily apparent: how can one square a federal act that declares marijuana
“has no accepted medical use”’* with a state act whose express purpose
is “[t]o ensure that seriously ill [state citizens] have the right to obtain
and use marijuana for medical purposes where that medical use is
deemed appropriate and has been recommended by a physician?””’
Quite simply, there is a disconnect between the federal and state govern-
ments in approaching the medical marijuana issue. The federal govern-
ment, in classifying marijuana as a Schedule I drug, sees the issue as a
national crime control problem, whereas states, like California, view

69. Id. (“Section 11357, relating to the possession of marijuana, and Section 11358, relating
to the cultivation of marijuana, shall not apply to a patient, or to a patient’s primary caregiver,
who possesses or cultivates marijuana for the personal medical purposes of the patient upon the
written or oral recommendation or approval of a physician.”).

70. Gouldin, supra note 45, at 493 (“It is not clear that this local experimentation was
unforeseen; the drafters of Proposition 215 seemed to anticipate that the Act was a work in
progress and explicitly stated that one of the Act’s purposes is to ‘encourage the federal and state
governments to implement a plan to provide for the safe and affordable distribution of marijuana
to all patients in medical need of marijuana.””).

71. There were different law enforcement approaches to distinguishing medical marijuana
patients from non-patients. Northern California localities promulgated identification regulations
and issued ID cards, to ensure that medical marijuana patients were not inadvertently arrested and
prosecuted. In contrast, Southern California localities typically arrested patients, regardless of ID,
and forced the patient to bear the burden, during prosecution, of establishing that they were a
medical marijuana patient. /d. at 492.

72. Id. at 493 ( “The Oakland City Council established a policy which allows medicinal
marijuana users to stock a three-month supply of the drug; the policy is much more liberal than the
one set by the state Attorney General which allows about one marijuana cigarette per day. While
the state would limit home growers to the cultivation of two plants, the Oakland ordinance allows
qualifying users to grow up to 144 plants and to keep over a pound of processed marijuana.”).

73. Id. (“[Tlhe drafters of Proposition 215 seemed to anticipate that the Act was a work in
progress and explicitly stated that one of the Act’s purposes is to ‘encourage the federal and state
governments to implement a plan to provide for the safe and affordable distribution of marijuana
to all patients in medical need of marijuana.’”).

74. 21 U.S.C. § 812(b)(1)(B) (2005).

75. Compassionate Use Act of 1996, CaL. HEaLTH & SArFeTy CobE § 11362.5 (West Supp.
2004).
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medical marijuana legalization as a state police power solution for seri-
ously ill state residents.

C. Preemption

The disconnect between federal and state marijuana regulation, in
turn, implicates the preemption doctrine.”® The Supreme Court has held
that “[t]he question whether a certain state action is pre-empted by fed-
eral law is one of congressional intent. ‘The purpose of Congress is the
ultimate touchstone.”””” In addition, there is a presumption against fed-
eral preemption of state police power regulations.”® The CSA was
ambivalent regarding field preemption; moreover, there was no clear
statement of expressed preemption. In 21 U.S.C. § 801(5)-(6), Congress
stated that:

Controlled substances manufactured and distributed intrastate cannot

be differentiated from controlled substances manufactured and dis-

tributed interstate. Thus, it is not feasible to distinguish, in terms of

controls, between controlled substances manufactured and distributed
interstate and controlled substances manufactured and distributed
intrastate. Federal control of the intrastate incidents of the traffic in
controlled substances is essential to the effective control of the inter-
state incidents of such traffic.”®
These CSA provisions give the impression that Congress intended to co-
opt and control local controlled substances regulation, in addition to reg-
ulating the interstate traffic in such substances. But 21 U.S.C. § 903
appears to leave the states some flexibility:

No provision of this title shall be construed as indicating an intent on

the part of the Congress to occupy the field in which that provision

operates, including criminal penalties, to the exclusion of any State

law on the same subject matter which would otherwise be within the

76. “It is a familiar and well-established principle that the Supremacy Clause, U.S. Const.,
Art. VI, cl. 2, invalidates state laws that interfere with, or are contrary to, federal law. Under the
Supremacy Clause, federal law may supersede state law in several different ways. First, when
acting within constitutional limits, Congress is empowered to pre-empt state law by so stating in
express terms. In the absence of express pre-emptive language, Congress’ intent to pre-empt all
state law in a particular area may be inferred where the scheme of federal regulation is sufficiently
comprehensive to make reasonable the inference that Congress left no room for supplementary
state regulation.” Hillsborough County v. Automated Med. Labs., Inc., 471 U.S. 707, 712-13
(198%) (internal citations and quotations omitted).

77. Gade v. Nat’l Solid Waste Mgmt. Ass’n, 505 U.S. 88, 96 (1992) (quoting Allis-Chalmers
Corp. v. Lueck, 471 U.S. 202, 208 (1985)).

78. Engine Mfrs. Ass’n v. S. Coast Air Quality Mgmt. Dist., 541 U.S. 246, 260 (2004) (“First,
‘[iln all pre-emption cases, and particularly in those [where] Congress has legislated . . . in a field
which the States have traditionally occupied, we start with the assamption that the historic police
powers of the States were not to be superseded by the Federal Act unless that was the clear and
manifest purpose of Congress.”” (quoting Medtronic, Inc. v. Lohr, 518 U.S. 470, 485 (1996))).

79. 21 U.S.C. § 801(5)-(6) (2005) (internal divisions omitted).
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authority of the State, unless there is a positive conflict between that
provision of this title and that State law so that the two cannot con-
sistently stand together.®°

‘

The phrase “including criminal penalties” logically implies that
criminal penalties are included in addition to, not to the exclusion of,
other permissible state controlled substance regulation. Apparently,
these other permissible regulatory areas were not federally co-opted.
But, what are these other areas — provision of medical services to state
citizens, perhaps? It is doubtful Congress would have incorporated the
term “including,” if “criminal penalties” was intended to be an exhaus-
tive delineation of the regulatory subject matter left to the states.®! In
sum, it is unclear whether Congress intended to preempt all state forays
into controlled substance regulation; likewise, it is apparent that the
CSA does not erect the DOJ’s wholly “closed regulatory system.”®?
Such a contention does not comport with the CSA’s patent statutory
language.®® In fact, 21 U.S.C. § 903 is a direct preemption disclaimer,
to the extent that the state and federal laws are not irreconcilable.®* The
resolution of the preemption issue seems imprecise at best, and the scope
of Congress’s commerce power, post-Raich, is similarly ill defined.

D. The Supreme Court’s Third Era Commerce Clause Jurisprudence
& Lopez and Morrison’s Collective Impact

1. MAPPING THE COURT’S THIRD ERA JURISPRUDENCE

1937 marked the Third Era’s inception.®> Justice Roberts’ famous

80. 21 U.S.C. § 903 (2005).

81. See, e.g., Karl N. Llewellyn, Remarks on the Theory of Appellate Decision and the Rules
or Canons About How Statutes Are to Be Construed, 3 VAND. L. Rev. 395, 404-06 (1950) (“Every
word and clause must be given effect. . . . Words are to be interpreted according to the proper
grammatical effect of their arrangement within the statute. . . . It must be assumed that language
has been chosen with due regard to grammatical propriety and is not interchangeable on mere
conjecture.”).

82. See Petition for Writ of Certiorari, supra note 54, at 2.

83. 21 U.S.C. § 903 (2005) (“No provision of this title shall be construed as indicating an
intent on the part of the Congress to occupy the field in which that provision operates, including
criminal penalties, to the exclusion of any State law on the same subject matter which would
otherwise be within the authority of the State, unless there is a positive conflict between that
provision of this title and that State law so that the two cannot consistently stand together.”).

84. Id.

85. See, e.g., McCloskey, supra note 6, at 117-26.
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“switched” vote®s in West Coast Hotel v. Parish®’ allowed President
Roosevelt’s appointees to uphold, in subsequent cases, broad New Deal
legislation premised on the federal commerce power, including the
National Labor Relations Act and the Agricultural Adjustment Act.3®

The Commerce Clause’s language is facially clear-cut, permitting
Congress “[t]o regulate Commerce with foreign Nations, and among the
several States, and with the Indian Tribes.”®® And this power, as with all
of Congress’s enumerated powers, may be combined with the Necessary
and Proper Clause, which states that Congress has the power “[tJo make
all Laws which shall be necessary and proper for carrying into Execu-
tion the foregoing Powers, and all other Powers vested by this Constitu-
tion in the Government of the United States, or in any Department or
Officer thereof.”® However, whether the Tenth Amendment imposes
any affirmative limits on the federal government’s enumerated powers is
a question that continues to lurk just beneath the surface.®

86. “Franklin Roosevelt was re-elected in November, 1936, by a stunning majority, and after
the dust of the campaign had settled a little, he turned his attention to the hostile Supreme
Court. . .. [He] presented Congress with a judiciary plan that purported to cope with the supposed
problem of overcrowded federal court dockets. It would have enabled him to appoint a new judge
to supplement any judge over seventy who failed to retire. . . . The significant fact was that the
plan would permit the President to appoint six new Supreme Court justices.” McCloskey, supra
note 6, at 113. “The Court’s authority to interpret the Constitution was . . . linked to the Court’s
separation from politics. For post-World War II constitutional scholars, the most widely known
event suggesting that the Court was engulfed in politics was the ‘switch’ by Justice Owen Roberts
during the spring of 1937, a switch that many believed was the result of President Franklin Delano
Roosevelt’s ‘court-packing’ plan.” Michael Ariens, A Thrice-Told Tale, or Felix the Cat, 107
Harv. L. Rev. 620, 622 (1994).

87. 300 U.S. 379 (1937).

88. See, e.g., NLRB v. Jones & Laughlin Steel Corp., 301 U.S. | (1937) (upholding Fair
Labor Standards Act legislation); Wickard v. Filburn, 317 U.S. 111 (1942) (upholding
Agricultural Adjustment Act legislation).

89. U.S. Consr. art. I, § 8, cl. 3.

90. U.S. ConsT. art. I, § 8, cl. 18. See, e.g., McCulloch v. Maryland, 17 U.S. 316, 411-21
(1819) (“To [Congress’s] enumeration of powers is added that of making ‘all laws which shall be
necessary and proper, for carrying into execution the foregoing powers, and all other powers
vested by this constitution, in the government of the United States, or in any department
thereof. . . . [W]e think the sound construction of the constitution must allow to the national
legislature that discretion, with respect to the means by which the powers it confers are to be
carried into execution, which will enable that body to perform the high duties assigned to it, in the
manner most beneficial to the people. Let the end be legitimate, let it be within the scope of the
constitution, and all means which are appropriate, which are plainly adapted to that end, which are
not prohibited, but consist with the letter and spirit of the constitution, are constitutional.”).

91. See, e.g., Nat’l League of Cities v. Usery, 426 U.S. 833, 842 (1976), overruled by Garcia
v. San Antonio Metro. Transit Auth., 469 U.S. 528 (1985) (““While the Tenth Amendment has
been characterized as a ‘truism,” stating merely that ‘all is retained which has not been
surrendered,’ it is not without significance. The Amendment expressly declares the constitutional
policy that Congress may not exercise power in a fashion that impairs the States’ integrity or their
ability to function effectively in a federal system.”” (quoting Fry v. United States, 421 U.S. 542,
547 n.7 (1975))); see also Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528, 580-81
(1985) (O’Connor, J., dissenting) (“In my view, federalism cannot be reduced to the weak essence
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Tellingly, even Chief Justice Marshall’s broad opinion in Gibbons
v. Ogden acknowledged that there is a sphere of activities exclusively
within a single state, which is inaccessible to the federal government’s
commerce power.”?> The Third Era, which lasted until 1995, however,
obscured, or perhaps destroyed, this limitation.**

During the early 20th century the Court imposed awkward Com-
merce Clause limitations in defense of unfettered laissez-faire capital-
ism. Distinctions were drawn between direct and indirect effects on
interstate commerce, as well as between local and national activities.®*
Manufacture, production, and labor relations were deemed wholly local
and, hence, off-limits to federal Commerce Clause regulation.”> These
limitations often led to incongruous and absurd results. For example, a
sugar conglomerate, which controlled over ninety-percent of the national
sugar market, was not subject to federal anti-trust regulation because
sugar refining was considered production, and, thus, outside the com-
merce power’s scope;®® while cattle stockyards, not directly involved in

distilled by the majority today. There is more to federalism than the nature of the constraints that
can be imposed on the States in the realm of authority left open to them by the Constitution. The
central issue of federalism, of course, is whether any realm is left open to the States by the
Constitution — whether any area remains in which a State may act free of federal interference. . . .
The true essence of federalism is that the States as States have legitimate interests which the
National Government is bound to respect even though its laws are supreme. If federalism so
conceived and so carefully cultivated by the Framers of our Constitution is to remain meaningful,
this Court cannot abdicate its constitutional responsibility to oversee the Federal Government’s
compliance with its duty to respect the legitimate interests of the States.” (internal citations and
quotations omitted)).

92. Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1, 194-95 (1824) (“It is not intended to say that
these words comprehend that commerce, which is completely internal, which is carried on
between man and man in a State, or between different parts of the same State, and which does not
extend to or affect other States. Such a power would be inconvenient, and is certainly
unnecessary. . .. Comprehensive as the word ‘among’ is, it may very properly be restricted to that
commerce which concerns more States than one. The phrase is not one which would probably
have been selected to indicate the completely interior traffic of a State, because it is not an apt
phrase for that purpose; and the enumeration of the particular classes of commerce, to which the
power was to be extended, would not have been made, had the intention been to extend the power
to every description. The enumeration presupposes something not enumerated; and that
something, if we regard the language or the subject of the sentence, must be the exclusively
internal commerce of a State.”).

93. See, e.g., McCloskey, supra note 6, at 195-200.

94. Id. at 109-13.

95. Id. The Court rejected this distinction in United States v. Darby, 312 U.S. 100, 113
(1941) (“While manufacture is not of itself interstate commerce, the shipment of manufactured
goods interstate is such commerce and the prohibition of such shipment by Congress is
indubitably a regulation of the commerce. The power to regulate commerce is the power to
prescribe the rule by which commerce is governed. It extends not only to those regulations which
aid, foster and protect the commerce, but embraces those which prohibit it.” (internal citations and
quotations omitted)).

96. United States v. E.C. Knight Co., 156 U.S. 1, 12-17 (1895) (interpreting the Commerce
Clause narrowly, thereby excluding manufacturing activities from federal control).
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interstate commerce, but through which cattle intended for interstate
commerce flowed, were deemed regulable under the federal commerce
power.”’

The Third Era Court took a major step away from the production-
manufacture limitation in National Labor Relations Board v. Jones &
Laughlin Steel Corp., where Chief Justice Hughes stated, “[i]t is the
effect upon commerce, not the source of the injury, which is the criterion
[for reviewing Commerce Clause legislation].”® That case involved a
multi-national steel corporation’s challenge to the National Labor Rela-
tions Act’s prohibition of unfair labor practices. Even within that con-
text, Chief Justice Hughes was careful to maintain limits on the
commerce power’s reach, stating:

The authority of the federal government may not be pushed to such

an extreme as to destroy the distinction, which the commerce clause

itself establishes, between commerce “among the several States” and

the internal concerns of a State. That distinction between what is

national and what is local in the activities of commerce is vital to the

maintenance of our federal system.®®

Such limitations, however, would recede to the background as the
Court became more comfortable with a nearly limitless commerce
power.!'%°

Another important Third Era decision which bears on Raich is
United States v. Darby.'®* There, the Court not only rejected the distinc-
tion between direct and indirect effects, but also presaged Professor
Wechsler’s view that the Tenth Amendment was “but a truism” — that
protection of state sovereignty is guaranteed, not through affirmative
limits on Congress’s enumerated powers, but through the states’ partici-
pation in the federal government.'®> Despite this language, whether the
Tenth Amendment imposes affirmative limitations on the federal exer-
cise of enumerated powers remains a question, as exemplified by the
Raich dissenters.'??

97. Swift & Co. v. United States, 196 U.S. 375, 398-99 (1905) (“[Clommerce among the
States is not a technical legal conception, but a practical one, drawn from the course of business.
When cattle are sent for sale from a place in one State, with the expectation that they will end their
transit, after purchase, in another, and when in effect they do so, with only the interruption
necessary to find a purchaser at the stock yards, and when this is a typical, constantly recurring
course, the current thus existing is a current of commerce among the States, and the purchase of
the cattle is a part and incident of such commerce.”).

98. NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 32 (1937).

99. Id. at 30.

100. See, e.g., Wickard v. Filburn, 317 U.S. 111 (1942) (holding that a single farmer’s wheat,
grown for personal consumption, substantially affected interstate commerce).

101. 312 U.S. 100 (1941).

102. Id. at 123-24.

103. See, e.g., Gonzales v. Raich, 125 S. Ct. 2195, 2220 (2005) (O’Connor, J., dissenting)
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In the wake of Jones and Darby, it was clear that broad commerce
power proponents had prevailed, but their doctrinal expansion did not
end there. Wickard v. Filburn,'® recognized as perhaps the broadest
Commerce Clause case to date, introduced the Aggregation Principle. '
Wickard involved the Agricultural Adjustment Act of 1938 (“AAA”),
which, among other things, imposed wheat quotas and assessed fines for
exceeding those quotas.'®® The quota-system was intended to stabilize
supply and price levels in the national wheat market.'®” To accomplish
that goal, Congress declared that even local production intended for use
on an individual’s farm deprived the wheat market of necessary
demand.'®® Wickard was the result of a single farmer’s challenge to the
AAA. Filburn, the farmer, had grown above his federally imposed
wheat quota and was fined, but reasoned that his home-grown wheat —
intended to feed his own livestock and family — was beyond the com-
merce power’s grip.!?

The Court held to the contrary, and in doing so established the
Aggregation Principle: “That appellee’s own contribution to the demand
for wheat may be trivial by itself is not enough to remove him from the
scope of federal regulation where, as here, his contribution, taken
together with that of many others similarly situated, is far from triv-
ial.”''® And, “even if appellee’s activity be local and though it may not
be regarded as commerce, it may still, whatever its nature, be reached by
Congress if it exerts a substantial economic effect on interstate com-
merce.”''" The Court, however, was explicit in stating the AAA’s pur-
pose — “to stimulate trade therein [referring to the national market] at
increased prices.”''? That raises the question of whether Filburn’s
homegrown wheat would have been federally regulable had the congres-

(“We enforce the ‘outer limits’ of Congress’s Commerce Clause authority not for their own sake,
but to protect historic spheres of state sovereignty from excessive federal encroachment and
thereby to maintain the distribution of power fundamental to our federalist system of
government.”).

104. 317 U.S. 111 (1942).

105. Id. at 127-28 (“That appellee’s own contribution to the demand for wheat may be trivial
by itself is not enough to remove him from the scope of federal regulation where, as here, his
contribution, taken together with that of many others similarly situated, is far from trivial.”).

106. Id. at 114-16.

107. Id. at 128-29.

108. Id. at 127-28.

109. Wickard v. Filburn, 317 U.S. 111, 119 (1942) (“Appellee says that this is a regulation of
production and consumption of wheat. Such activities are, he urges, beyond the reach of
Congressional power under the Commerce Clause, since they are local in character, and their
effects upon interstate commerce are at most ‘indirect.””).

110. Id. at 127-28.

111. Id. at 125.

112. Id. at 129.



256 UNIVERSITY OF MIAMI LAW REVIEW [Vol. 61:237

sional goal been to eradicate the intrastate wheat market, rather than
stimulate national wheat prices.

To further complicate this question, the Third Era court fashioned
yet another broad doctrinal tool in Maryland v. Wirtz.'*> There, the
Court upheld the application of the Fair Labor Standards Act’s mini-
mum wage and maximum hours provisions to state hospital and educa-
tion employees who did not participate in interstate commerce.''* In
doing so, the Court established the so-called Broader Doctrine or Enter-
prise Theory: “where a general regulatory statute bears a substantial
relation to commerce, the de minimis character of individual instances
arising under that statute is of no consequence.”''> As we will see, both
Wickard’s Aggregation Principle and Wirtz’s Enterprise Theory played
an important role in Justice Stevens’ Raich opinion.''®

Nevertheless, it is uncertain whether the Court intended that Enter-
prise Theory apply to parties other than enterprises who are, at some
level, engaged in interstate commerce.''” The theory was initially used
merely to regulate the non-interstate aspects of enterprises that partici-
pated in interstate commerce.!'® Clearly, individual medical marijuana
patients are not wholly intrastate employees of an enterprise that is oth-
erwise engaged in interstate commerce.''® Wirtz is important in another

113. 392 U.S. 183 (1968).

114. Id. at 193-94 (“The Act establishes only a minimum wage and a maximum limit of hours
unless overtime wages are paid, and does not otherwise affect the way in which school and
hospital duties are performed. Thus appellants’ characterization of the question in this case as
whether Congress may, under the guise of the commerce power, tell the States how to perform
medical and educational functions is not factually accurate. Congress has ‘interfered with’ these
state functions only to the extent of providing that when a State employs people in performing
such functions it is subject to the same restrictions as a wide range of other employers whose
activities affect commerce, including privately operated schools and hospitals. . . . It is clear that
labor conditions in schools and hospitals can affect commerce. The facts stipulated in this case
indicate that such institutions are major users of goods imported from other States.”).

115. Id. at 196.

116. See infra notes 175-76.

117. Alex Kreit, Why is Congress Still Regulating Noncommercial Activity?, 28 Harv. JL. &
Pus. PoL’y 169, 191 (2004) (“This concept allows Congress to regulate discrete parts of a
business enterprise that may not themselves be economic in isolation but can be seen as
economics within the context of a broader regulatory scheme.”) (emphasis supplied); Id. at 183
(“[A broader] reading of the doctrine allows Congress to potentially regulate any noncommercial
activity simply by placing it in a broader scheme under the theory that Congress has determined
that regulating the noncommercial activity is helpful to achieving the goals of the broader act.
This is problematic for a number of reasons. First, by focusing on Congress’s purpose in enacting
a statute, it gives Congress near limitless power and discretion. Second, to the extent that this
view of the doctrine does place limits on Congress, these limits can be overcome simply by
regulating more broadly, thus creating a perverse incentive for Congress.”).

118. Id. at 190-92.

119. Contrary to what some might argue, Perez v. United States, 402 U.S. 146 (1971), does not
change this conclusion. That case involved loan shark schemes, which encompassed the entire
nation and were conducted solely for pecuniary gain. /d. at 148-49. Whereas, Raich and Monson
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respect; it further embraced Wechsler’s limited conception of
federalism:

But while the commerce power has limits, valid general regulations
of commerce do not cease to be regulations of commerce because a
State is involved. If a State is engaging in economic activities that
are validly regulated by the Federal Government when engaged in by
private persons, the State too may be forced to conform its activities
to federal regulation.'°

The Wirtz majority’s limited conception of federalism sharply contrasted
with Justice Douglas’ passionate dissent, in which he stated:
[Wihat is done here is nonetheless such a serious invasion of state
sovereignty protected by the Tenth Amendment that it is in my view
not consistent with our constitutional federalism. . . . The exercise of
the commerce power may . . . destroy state sovereignty. All activities
affecting commerce, even in the minutest degree, may be regulated
and controlled by Congress. Commercial activity of every stripe may
in some way interfere with the [interstate] flow of merchandise or
interstate travel. The immense scope of this constitutional power is
demonstrated by the Court’s approval in this case of regulation on the
basis of the “enterprise concept” — which is entirely proper when the
regulated “businesses” are not essential functions being carried on by
the States.'?!
Justice Douglas’ Wirtz dissent is yet another example of the Court’s
struggle with the Tenth Amendment and its appropriate effect on Con-
gress’s commerce power. Should it pose an affirmative limit, as Justice
Douglas posits; should Professor Wechsler’s thesis prevail; or are there
gray areas of compromise that lay between these two extremes? The
Court overruled Wirtz in its National League of Cities opinion, but
National League of Cities itself was subsequently overruled in Garcia,
thus restoring Wirtz’s precedential value.!'??

are two extremely sick women who grew their own medical marijuana, with a doctor’s
recommendation, consistent with state law, for wholly non-economic reasons.

120. Maryland v. Wirtz, 392 U.S. 183, 196-97 (1968).

121. Id. at 201-04 (Douglas, J., dissenting) (internal quotations omitted).

122. Nat’l League of Cities v. Usery, 426 U.S. 833, 855 (1976) (“We agree that such assertions
of power, if unchecked, would indeed, as Mr. Justice Douglas cautioned in his dissent in Wirtz,
allow ‘the National Government [to] devour the essentials of state sovereignty,” and would
therefore transgress the bounds of the authority granted Congress under the Commerce Clause.
While there are obvious differences between the schools and hospitals involved in Wirzz, and the
fire and police departments affected here, each provides an integral portion of those governmental
services which the States and their political subdivisions have traditionally afforded their citizens.
We are therefore persuaded that Wirtz must be overruled.” (emphasis supplied; internal citations
omitted)); Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528, 531 (1985) (“Our
examination of this ‘function’ standard applied in these and other cases over the last eight years
now persuades us that the attempt to draw the boundaries of state regulatory immunity in terms of
‘traditional governmental function’ is not only unworkable but is also inconsistent with
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2. LOPEZ, MORRISON, & THE RISE OF THE FOURTH ERA

When Garcia destroyed the National League of Cities dichotomy,
it appeared that the Tenth Amendment had again receded into the
shadows, but 1995 witnessed its reemergence. Local police arrested
twelfth-grader Alfonso Lopez for possessing a hand gun in a school
zone.'?* Initially, the police charged Lopez with violating Texas state
law; however, the state charges were later dropped and he was prose-
cuted under the harsher federal provision — 18 U.S.C. § 922(q) — which
made it a federal crime “for any individual knowingly to possess a fire-
arm at a place that [he] knows . . . is a school zone.”'** The Court faced
the question of whether this statute exceeded the scope of Congress’s
commerce power. The majority led by Chief Juctice Rehnquist
responded in the affirmative.'*

Chief Justice Rehnquist first withheld application of the Aggrega-
tion Principle and noted the absence of a jurisdictional element linking
the firearm in issue to interstate commerce.'?® Second, Chief Justice
Rehnquist noted that Section 922(q) was not “an essential part of a
larger regulation of economic activity, in which the regulatory scheme
could be undercut unless the intrastate activity were regulated,” thereby
refusing to apply Enterprise Theory.'?’

Third, Chief Justice Rehnquist reemphasized the lack of a jurisdic-
tional element:

§ 922(q) contains no jurisdictional element that would ensure,

through case-by-case inquiry, that the firearms possession in question

affects interstate commerce. . . . Respondent was a local student at a

local school; there is no indication that he had recently moved in

interstate commerce, and there is no requirement that his possession

of the firearm have any concrete tie to interstate commerce.'2®

Fourth and finally, Chief Justice Rehnquist noted: (1) the lack of
congressional findings concerning the economic impact of school-zone

established principles of federalism and, indeed, with those very federalism principles on which
National League of Cities purported to rest. That case, accordingly, is overruled.” (emphasis
supplied)).

123. United States v. Lopez, 514 U.S. 549, 551 (1995).

124. Id.
125. Id. (“We hold that the Act exceeds the authority of Congress ‘to regulate Commerce . . .
among the several States. . . .”” (citing U.S. ConsT., art. I, § 8, cl. 3)).

126. Id. at 567 (“The possession of a gun in a local school zone is in no sense an economic
activity that might, through repetition elsewhere, substantially affect any sort of interstate
commerce. Respondent was a local student at a local school; there is no indication that he had
recently moved in interstate commerce, and there is no requirement that his possession of the
firearm have any concrete tie to interstate commerce.”).

127. Id. at 561.

128. United States v. Lopez, 514 U.S. 549, 561, 567 (1995).
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gun possession on interstate commerce; and (2) the Court’s disapproval
of reasoning, which connects the regulated activity to interstate com-
merce via an inference upon an inference.!?®

In assessing Lopez’s impact, it is important to note that the Court
did not overrule any Third Era cases, including Wickard and Wirtz.
Nevertheless, the Lopez dissenters, foremost among them Justice Souter,
were shocked by what they perceived as a return to the Second Era dis-
tinction between direct and indirect effects and the Court’s abandonment
of its prior commitment to reviewing Commerce Clause legislation from
a “rational basis”'*° perspective.'*! In fact, the dissenters openly specu-
lated that the majority’s opinion was a sheer “misstep” that would not
last.'*?

Their speculation proved unwarranted, as Chief Justice Rehnquist
reaffirmed the Court’s commitment to Lopez in Morrison.'** Morrison
involved a challenge to the Violence Against Women Act (“VAWA”).!134
The Court held that the VAWA exceeded the Commerce Clause’s scope,
and in doing so clarified the Lopez framework.'*> To briefly reiterate,
the Lopez—Morrison framework is as follows: (1) does the case involve

129. Id. at 567-68 (“To uphold the Government’s contentions here, we would have to pile
inference upon inference in a manner that would bid fair to convert congressional authority under
the Commerce Clause to a general police power of the sort retained by the States. Admittedly,
some of our prior cases have taken long steps down that road, giving great deference to
congressional action. The broad language in these opinions has suggested the possibility of
additional expansion, but we decline here to proceed any further. To do so would require us to
conclude that the Constitution’s enumeration of powers does not presuppose something not
enumerated, and that there never will be a distinction between what is truly national and what is
truly local. This we are unwilling to do.” (internal citations omitted)).

130. See, e.g., Katzenbach v. McClung, 379 U.S. 294, 303-04 (1964) (holding that “where we
find that the legislators, in light of the facts and testimony before them, have a rational basis for
finding a chosen regulatory scheme necessary to the protection of commerce, our investigation is
at an end” (emphasis supplied)).

131. United States v. Lopez, 514 U.S. 549, 608-09 (1995) (Souter, J., dissenting) (“The
distinction between what is patently commercial and what is not looks much like the old
distinction between what directly affects commerce and what touches it only indirectly. . .. Thus,
it seems fair to ask whether the step taken by the Court today does anything but portend a return to
the untenable jurisprudence from which the Court extricated itself almost 60 years ago.”).

132. Id. at 614-15 (Souter, J., dissenting) (“Because Justice Breyer’s opinion demonstrates
beyond any doubt that the Act in question passes the rationality review that the Court continues to
espouse, today’s decision may be seen as only a misstep, its reasoning and its suggestions not
quite in gear with the prevailing standard, but hardly an epochal case.”).

133. United States v. Morrison, 529 U.S. 598 (2000).

134. Violence Against Women Act of 1994, 42 U.S.C. § 13981 (2000).

135. Morrison, 529 U.S. at 617-618 (“We accordingly reject the argument that Congress may
regulate noneconomic, violent criminal conduct based solely on that conduct’s aggregate effect on
interstate commerce. The Constitution requires a distinction between what is truly national and
what is truly local.”); Id. at 609 (“Since Lopez most recently canvassed and clarified our case law
governing this third category of Commerce Clause regulation, it provides the proper framework
for conducting the required analysis of § 13981.”).
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“substantial effects” legislation; (2) if so, is the regulatory subject matter
commercial or non-commercial; (3) is there a jurisdictional element
ensuring a connection to interstate commerce; (4) are there congres-
sional findings demonstrating a connection to interstate commerce; and
(5) is the purported effect on interstate commerce attenuated — is it pred-
icated upon an inference upon an inference?'*¢ Given this framework, it
remains unsettled how the Court’s Third Era doctrinal tools, such as
Wickard’s Aggregation Principle and Wirtz’s Enterprise Theory, com-
plete the commerce analysis puzzle.

In Lopez, Chief Justice Rehnquist found each tool inapplicable.'’
Recall, the Aggregation Principle did not apply because gun possession
was non-economic, which implies that Filburn’s wheat production in
Wickard was somehow economic, despite Justice Jackson’s suggestion
that Filburn’s activity “may not be regarded as commerce.”'*® Enter-
prise Theory’s inapplicability, on the other hand, could be interpreted in
at least two ways: (1) § 922(q)’s circle of regulation was drawn nar-
rowly, regulating at the individual, rather than enterprise, level; or (2) in
an as-applied challenge to commerce regulation, the Court looks at the
individual involved — and Lopez was assuredly not a part of a business
enterprise operating in interstate commerce. The former interpretation
would give Congress the incentive to legislate on a broad scale, while
the latter interpretation would return to the states some exclusive control
over local activities. The issue remains whether the Aggregation Princi-
ple or Enterprise Theory may save “substantial effects” Commerce
Clause legislation that fails the Lopez-Morrison framework. With that
issue at the forefront, we move to Gonzales v. Raich.

III. GonNzaLEs v. RAICH
A. Facts & Procedure

The respondents, Angel Raich (“Raich”) and Diane Monson
(“Monson”™), are California citizens, each of which has serious medical
problems. Raich was diagnosed with “more than ten serious medical
conditions, including an inoperable brain tumor, life-threatening weight

136. Id. at 610-13.

137. Lopez, 514 U.S. at 561 (“Section 922(q) is a criminal statute that by its terms has nothing
to do with ‘commerce’ or any sort of economic enterprise, however broadly one might define
those terms. Section 922(q) is not an essential part of a larger regulation of economic activity, in
which the regulatory scheme could be undercut unless the intrastate activity were regulated. It
cannot, therefore, be sustained under our cases upholding regulations of activities that arise out of
or are connected with a commercial transaction, which viewed in the aggregate, substantially
affects interstate commerce.” (emphasis supplied)).

138. Gonzales v. Raich, 125 S. Ct. 2195, 2205-06 (2005) (quoting Wickard v. Filburn, 317
U.S. 111, 125 (1942)).
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loss, a seizure disorder, nausea, and several chronic pain disorders.”!3°
Whereas, Monson was diagnosed with a degenerative spinal condition
that causes “severe chronic back pain and constant, painful muscle
spasms.”'“? Per their doctors’ recommendations, they obtained medical
marijuana in compliance with the California CUA.'*' Monson culti-
vated her own supply of marijuana, while Raich, due to her condition,
enlisted the help of caregivers to grow her medical marijuana.'*> Each
of their physicians attempted treatment with conventional drugs before
resorting to medical marijuana.'** Additionally, both physicians came
to the conclusion that “marijuana [was] the only drug available that pro-
vide[d] effective treatment.”!**

County sheriffs and DEA agents raided Monson’s home on August
15, 2002.'%* The California officers determined that Monson’s mari-
juana cultivation and possession was authorized under California law.
The DEA agents, however, seized and destroyed all six of Monson’s
marijuana plants.’*¢ Due to the looming threat of federal prosecution,
the respondents brought an action in United States District Court, seek-
ing “injunctive and declaratory relief prohibiting the enforcement of the
[CSA], to the extent it prevent[ed] them from possessing, obtaining, or
manufacturing cannabis for their personal medical use.”'*” The District
Court denied the respondents’ motion for a preliminary injunction, but
the Ninth Circuit reversed, finding that the respondents “demonstrated a
strong likelihood of success on their claim that, as applied to them, the
CSA is an unconstitutional exercise of Congress’ Commerce Clause
authority.”14%

The Ninth Circuit applied the Lopez-Morrison framework in a man-
ner consistent with a prior Ninth Circuit case, United States v. McCoy.'*°
At the outset, Judge Pregerson, writing for the majority, addressed the
question of which of the three permissible Commerce Clause categories
applied: (1) the channels of interstate commerce; (2) the instrumentali-
ties of interstate commerce; or (3) activities that substantially affect

139. Raich v. Ashcroft, 352 F.3d 1222, 1225 (9th Cir. 2003), rev’d sub nom. Gonzales v.
Raich, 125 S. Ct. 2195 (2005).

140. Id.

141. See id.

142, Id.

143. Id.

144. Gonzales v. Raich, 125 S. Ct. 2195, 2200 (2005).

145. Id.

146. Id.

147. Id. at 2200.

148. Raich v. Ashcroft, 352 F.3d 1222, 1227 (9th Cir. 2003).

149. 323 F.3d 1114 (9th Cir. 2003).
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interstate  commerce.!>® The Court found that the third category
applied.'”’ Next, Judge Pregerson assessed each of the four remaining
Lopez-Morrison prongs.

Because the case involved an as-applied challenge, the Ninth Cir-
cuit’s review was narrow — interpreting the CSA’s application only to
those California citizens, like Raich and Monson, who cultivated and
used marijuana for medical purposes pursuant to a valid doctor recom-
mendation.’>> Under the second Lopez-Morrison prong — whether the
regulated activity is commercial or non-commercial — the Ninth Circuit
held:

As applied to the limited class of activities presented by this case, the
CSA does not regulate commerce or any sort of economic enterprise.
The cultivation, possession, and use of marijuana for medicinal pur-
poses and not for exchange or distribution is not properly character-
ized as commercial or economic activity. Lacking sale, exchange or
distribution, the activity does not possess the essential elements of
commerce. '

Hence, the second prong militated in favor of the respondents. The
Court then moved to the third prong — whether there is a jurisdictional
element establishing a connection to interstate commerce. Judge Preger-
son determined that there was no “jurisdictional hook” ensuring that the
marijuana involved had ever, or would ever move in interstate com-
merce; therefore, he concluded, “[the third prong] favors a finding that
Congress has exceeded its powers under the Commerce Clause.”'>*

In assessing the fourth prong — Congress’s legislative findings — the
Court held that while the CSA’s findings did not explicitly address mari-
juana,'’> they did “provide some evidence that intrastate possession of
controlled substances may impact interstate commerce. Therefore, the
[fourth] factor weighs in favor of finding the CSA constitutional under
the Commerce Clause.”'>¢ Finally, the Court held that the fifth prong —
whether the connection between the regulated activity and the effect on

150. Raich v. Ashc: oft, 352 F.3d at 1229.

151. Id.

152. Id. at 1228 (“But here the appellants are not only claiming that their activities do not have
the same effect on interstate commerce as activities in other cases where the CSA has been
upheld. Rather, they contend that, whereas the earlier cases concerned drug trafficking, the
appellants’ conduct constitutes a separate and distinct class of activities: the intrastate,
noncommercial cultivation and possession of cannabis for personal medical purposes as
recommended by a patient’s physician pursuant to valid California state law.”).

153. Id. at 1229-30.

154. Id. at 1231.

155. See 21 U.S.C. § 801 (2005).

156. Raich v. Ashcroft, 352 F.3d 1222, 1232 (9th Cir. 2003).
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interstate commerce was too attenuated — militated in favor of the
respondents:

The connections in this case are, indeed, attenuated. Presumably, the
intrastate cultivation, possession and use of medical marijuana on the
recommendation of a physician could, at the margins, have an effect
on interstate commerce by reducing the demand for marijuana that is
trafficked interstate. It is far from clear that such an effect would be
substantial. The congressional findings provide no guidance in this
respect, as they do not address the activities at issue in the present
case. ... Therefore, we conclude that this factor favors a finding that
the CSA cannot constitutionally be applied to the class of activities at
issue in this case.!>’

In sum, the Ninth Circuit held that three out of the four remaining
Lopez-Morrison prongs militated in favor of the respondents, Raich and
Monson. The Ninth Circuit’s holding was specific and did not deem the
CSA unconstitutional; rather, Judge Pregerson stated:

On the basis of our consideration of the [five Lopez-Morrison] fac-
tors, we find that the CSA, as applied to the appellants, is likely

unconstitutional. . . . Therefore, we find that the appellants have
made a strong showing of the likelihood of success on the merits of
their case.!®

The Ninth Circuit majority also found that Wickard’s Aggregation
Principle did not apply to the respondents’ activities, which were non-
commercial in character.'® The majority relied on Chief Justice Rehn-
quist’s Lopez language indicating that Filburn’s wheat growing activities
were commercial in character: “In every case where we have sustained
federal regulation under the aggregation principle in Wickard . . . the
regulated activity was of an apparent commercial character.”'®® Wirtz’s
Enterprise Theory was likewise inapplicable. Judge Pregerson skillfully
distinguished the respondents from the “enterprise” Congress sought to
regulate via the CSA:

Clearly, the way in which the activity or class of activities is defined

is critical. We find that the [respondents’] class of activities — the

intrastate, noncommercial cultivation, possession and use of mari-

juana for personal medical purposes on the advice of a physician — is,

in fact, different in kind from drug trafficking.'®!

Thus, neither of the doctrinal tools that could have sustained the

157. Id. at 1233.

158. Id. at 1234 (emphasis supplied; internal citations and quotations omitted).

159. Id. at 1230 (“As the regulated activity in this case is not commercial, Wickard’s
aggregation analysis is not applicable.”).

160. United States v. Morrison, 529 U.S. 598, 611 n.4 (2000) (emphasis supplied).

161. Raich v. Ashcroft, 352 F.3d at 1228.



