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University of Miami Law Review

VOLUME 59 APRIL 2005 NUMBER 3

Ethical and Aggressive Appellate Advocacy:
Confronting Adverse Authority

J. THOMAS SULLIVAN*

.. .we view this as one of those rare cases in which the result below is
so improbable that it reveals a fundamental failure on our part to
interpret the Constitution in a way that secures its intended constraint
on judicial discretion.

Crawford v. Washington'

I. INTRODUCTION

The problem posed by unfavorable precedent is one that plagues
appellate lawyers. Regardless of how reasonable a different result on a
given claim would be in light of the facts available in a particular case,
the existence of a controlling rule of law that requires rejection of the
claim often frustrates counsel’s best efforts at representing the client.
Were we always able to write on the almost mythical “clean slate,” the
win/loss records of appellants’ counsel would undoubtedly improve,
although at the expense of appellees’ counsel. Yet well-reasoned argu-
ments and well-argued appeals for justice still prevail at times, and
appellate lawyers should be cautious in assuming that precedent will
necessarily prove to be unyielding in the face of creative lawyering.

The Supreme Court’s decision in Crawford v. Washington* demon-
strates that appellate courts are susceptible to the need to correct even
their own errors, suggesting that appellate lawyers should not despair
when confronted by adverse decisions that will, arguably, doom their

* Professor of Law, University of Arkansas at Little Rock School of Law; Founding and
Senior Editor, The Journal of Appellate Practice and Process. Copyright, 2004, by the author.
An earlier version of this article was included in course materials provided at the Eighth Circuit
Appellate Practice Institute, September 13-14, 2004, St. Louis, co-sponsored by The Journal of
Appellate Practice and Process and the Eighth Circuit Bar Association.

1. Crawford v. Washington, 541 U.S. 36, 67 (2004).

2. Ild
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arguments. Crawford is particularly interesting in several respects, not
the least of which is that the majority’s reversal in thinking did not result
in the overruling of a prior decision. Instead, the majority concluded
that the rationale for its prior decision in Ohio v. Roberts was essentially
too broad and permitted constitutionally-erroneous reliance.?

The issue presented in Crawford involved the admission of a state-
ment made to police by an accomplice not available for cross-examina-
tion at trial.* The defendant’s wife, Sylvia, had given a statement to
police officers investigating the stabbing of a man who had reportedly
attempted to rape Sylvia.> The statement was offered at trial to impeach
Crawford’s claim of self-defense, even though his wife did not testify.®
Crawford objected to admission of the statement’ as violative of his
Sixth Amendment right of confrontation.®

The Washington appellate courts reached different conclusions on
admissibility of the out-of-court statement made by Crawford’s wife to
the police. The court of appeals concluded that the statement did not
bear sufficient indicia of reliability to warrant its admission without the
accused being afforded an opportunity to cross-examine the declarant.’
The state supreme court had reversed the court of appeals, holding that
statements given by both Crawford and his wife were sufficiently “inter-
locking” to demonstrate the reliability of Sylvia’s statement, thus render-
ing it admissible over the Sixth Amendment objection.'®

The Crawford Court reviewed the use of the “indicia of reliability”
test articulated in Ohio v. Roberts by the lower courts for admission of
testimonial statements of non-testifying accomplices in arriving at its
conclusion that Roberts was overly broad in its suggested application of
this test to all confrontation issues.'' In Roberts, a forgery and receipt of
stolen property case, the critical fact was that the testimony offered in
rebuttal at trial had been given at a prior proceeding in which the
accused’s counsel had an opportunity for cross-examination.'> The wit-

3. Id. at 60 (citing Ohio v. Roberts, 448 U.S. 56 (1980)).
4. A confession or statement given in response to police interrogation, as well as an ex parte
affidavit, is testimonial in nature. Id. at 52.

5. Id. at 38.

6. Id. at 40.

7. 1d.

8. U.S. ConsT. amend. VI. The Confrontation Clause provides, in pertinent part: “In all
criminal prosecutions, the accused shall enjoy the right . . . to be confronted with the witnesses

against him.” /d.

9. Crawford, 541 US. at 41. The opinion of the Washington Court of Appeals was not
published. State v. Crawford, No. 25307-1-11, 2001 WL 850119, at *2 (Wash. Ct. App. July 30,
2001).

10. State v. Crawford, 54 P.3d 656, 663-64 (Wash. 2002).

11. Crawford, 541 U.S. at 62-65.
12. Ohio v. Roberts, 448 U.S. 56, 70-71 (1980). The fact that defense counsel had not
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ness, who could not be located for subpoena for trial, had testified that
the accused had been staying with her at her parents’ home, but that she
had neither given him permission to use their credit cards nor given him
the forged check on her mother’s account that he had in his possession.'?

The Court’s decision in Roberts reflected a long-standing approach
to admission of hearsay in situations in which prior sworn testimony is
offered at trial in the absence of the declarant.’* But the Crawford Court
was concerned that the “indicia of reliability” test used to justify admis-
sion of prior statements or testimony of unavailable witnesses had been
too broadly stated, suggesting that it would always provide a rationale
for their admission.'> The suggested broad application of the Roberts
“indicia of reliability” test was reinforced by the Court in its later 5-4
decision in Lee v. Illinois.'® There, the majority had rejected admission
of an accomplice’s confession despite its generally “interlocking” rela-
tionship of factual admissions contained in Lee’s own statement to the
police.'” The proposition that “interlocking” confessions would provide
a constitutionally reasonable basis for admissibility of the non-testifying
accomplice’s testimony—often particularly valuable in rebutting an
accused’s own testimony disclaiming prior incrimination'®*—had been
advanced in Parker v. Randolph."®

Ironically, Lee proved dispositive in the Washington Supreme
Court. Even though the Lee Court had rejected the admissibility argu-
ment based primarily on the unreliability of accomplice statements
inculpating others,? the state court relied on the general proposition that
“interlocking statements” demonstrate sufficient “indicia of reliability”
to justify admission in the absence of cross-examination.?' Because the
statements of Crawford and Sylvia did not depart on critical facts, as had
the statements given to the police by Lee and his accomplice, the Wash-

engaged in a particularly rigorous cross-examination of the witness at the preliminary hearing was
essentially characterized as a matter of strategy or tactics. The fact that the defense had an
opportunity to cross-examine on the critical issue of consent was sufficient to satisfy the
requirements of the Confrontation Clause. Id.

13. Id. at 58.

14. See, e.g., California v. Green, 399 U.S. 149 (1970) (admitting cross-examined preliminary
hearing testimony of witness unable to recall facts at trial); Mattox v. United States, 156 U.S. 237
(1895) (prior declaration or testimony of deceased witness admissible); Mancusi v. Stubbs, 408
U.S. 204 (1972) (prior trial testimony admissible where witness unavailable due to being out of
the country).

15. Crawford, 541 U.S. at 61-62.

16. Lee v. Illinois, 476 U.S. 530 (1986).

17. Id. at 538-39.

18. See Tennessee v. Street, 471 U.S. 409, 414 (1985).

19. Parker v. Randolph, 442 U.S. 62, 79 (1979) (Blackmun, J., concurring in part and
concurring in the judgment).

20. Lee, 476 U.S. at 539.

21. State v. Crawford, 54 P.3d 656, 663 (Wash. 2002).
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ington court concluded that Lee’s doctrinal position justified admission
of Sylvia’s statement as an “interlocking confession.”??

Thus, the Crawford Court was placed in the somewhat odd position
of rejecting prior doctrine without overruling its prior decisions. Ohio v.
Roberts involved a correct application of the rule governing admission
of prior sworn testimony.?®> Lee v. lllinois had correctly rejected the pro-
position that “interlocking confessions” justified admission of an accom-
plice’s statement to police without the accused having a meaningful
opportunity for cross-examination.?*

The Crawford majority observed that a number of courts had
applied the “indicia of reliability” test articulated in Roberts to uphold
the admission of testimonial statements of accomplices who did not tes-
tify at trial and were consequently unavailable for cross-examination.?®
In reviewing these cases, it concluded: “The legacy of Roberts in other
courts vindicates the Framers’ wisdom in rejecting a general reliability
exception. The framework is so unpredictable that it fails to provide
meaningful protection from even core confrontation violations.”*® Con-
sequently, the Crawford Court explicitly rejected the admission of such
presumptively unreliable statements—statements made to the police by
accomplices—categorically.?’

For any appellate lawyer, Crawford stands squarely for the proposi-
tion that courts do rethink their decisions and the language they have
used, and when convinced of the need to do so, overrule defective prece-
dent. While even the very best arguments may fail to induce a court to
overrule its prior decisions, cases like Crawford remind us that an
important part of the development of legal doctrine involves rejection of
flawed propositions. The advancement of law is not simply a straight
line aimed in one direction; it is, in fact, often something more like a
frayed or knotted thread or a series of curves, angles, and sharp turns.
Nevertheless, courts strive to avoid departures from the norm, and even
the best arguments for overruling precedent will tend toward failure, if

22. Id. at 664.

23. Crawford v. Washington, 541 U.S. 36, 58 (2003) (observing that “[e]ven our recent cases,
in their outcomes, hew closely to the traditional line”) (citing Ohio v. Roberts, 448 U.S. 56
(1980)) (emphasis added).

24. Id. at 58-59. The Crawford majority rejected the argument that, by implication, Lee
authorized admission of a fully interlocking confession in its rejection of the statement admitted
against Lee based on its divergence from the admissions in the accomplice’s statement. While
conceding that this inference was possible, Justice Scalia pointed out that it was not an inevitable
inference, noting “[i]f Lee had meant authoritatively to announce an exception—previously
unknown to this Court’s jurisprudence—for interlocking confessions, it would not have done so in
such an oblique manner.” Id. at 59.

25. Id. at 62-65.

26. Id. at 62-63.

27. Id. at 61, 68-69.
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raised at the wrong time, before the wrong panel, or on the wrong set of
facts.

II. THE PREFERENCE FOR PRESERVING PRECEDENT

Appellate courts are justifiably reluctant to overrule prior decisions,
as the Texas Court of Criminal Appeals explained in Paulson v. State®®
in language expressing a commonly held sentiment:

We should not frivolously overrule established precedent. We follow

the doctrine of stare decisis to promote judicial efficiency and consis-

tency, encourage reliance on judicial decisions, and contribute to the

integrity of the judicial process. But if we conclude that one of our

previous decisions was poorly reasoned or is unworkable, we do not

achieve these goals by continuing to follow it.?°
In Houghland Farms, Inc. v. Johnson*® the Idaho Supreme Court
offered its rationale for the principle of stare decisis. “[T]he rule of
stare decisis dictates that we follow [precedent], unless it is manifestly
wrong, unless it has proven over time to be unjust or unwise, or unless
overruling it is necessary to vindicate plain, obvious principles of law
and remedy continued injustice.”®' The critical feature of the system
based upon precedent is its stability and predictability that permits citi-
zens and attorneys to correctly apprehend the law in understanding its
application.

While stability in legal doctrine and procedure is undoubtedly
important to the maintenance of a legal system predicated on judicial
decisions,*? the ability of the law to serve the public interest is itself
dependent upon the willingness of appellate courts to rethink proposi-
tions often basic in nature and reject prior judicial expressions when
necessary. For example, Justice Harlan commented on the sometimes
competing virtues of stability and justice in Moragne v. States Marine
Lines, Inc.:?

The confidence of people in their ability to predict the legal conse-

quences of their actions is vitally necessary to facilitate the planning

of primary activity and to encourage the settlement of disputes with-

out resort to the courts. However, that confidence is threatened least

by the announcement of a new remedial rule to effectuate well-estab-

28. Paulson v. State, 28 S.W.3d 570 (Tex. Crim. App. 2000).

29. Id. at 571-72 (citation omitted).

30. Houghland Farms, Inc. v. Johnson, 803 P.2d 978 (Idaho 1990).

31. Id. at 983.

32. The burden is typically placed upon a party arguing that the precedent, which should be
overruled, would result in “injustice or great injury.” See Hill v. State, 65 S.W.3d 408, 453 (Ark.
2002).

33. Moragne v. States Marine Lines, Inc., 398 U.S. 375 (1970).
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lished primary rules of behavior.>*

With that observation, “the Supreme Court overruled a century’s worth
of precedent which had denied recovery for wrongful death under the
general maritime law.”**> The Mississippi Supreme Court explained its
duty to overrule precedent a bit more dramatically in Brewer v.
Browning:3¢
The names of great judges of the past, who have adorned this
court, have been brought into honored review, in the suggestion of
error, as great names in the judicial history of this state. We revere
the memory of these judges, and have great respect and deference for
their decisions. Able and eminent as these judges were, they were
human and fallible, and, while we would not lightly depart from rules
laid down by them, still we must, where they have decided cases
which operate to effect injustice or lead to wrong results, apply the
corrective as though we had rendered the same decisions. We do not
intend to depart lightly from precedents. We expect to consider and
adhere to them where they are sound in principle; but we refuse to
crucify justice on the cross of precedent.®’
If every attempt to overrule controlling precedent could justifiably
invoke the degree of passion exhibited by the Brewer court, the problem
of contesting controlling rules of law would be far less difficult for
counsel. Most issues, however, offer far less drama in terms of their
consequences, and the litigant is sometimes far better positioned if the
controlling precedent concerns a matter engendering less passion, as in
Moragne. A few decades later, the same Mississippi court observed:
“Unless mischievous in its effect, and resulting in detriment to the pub-
lic, a case will not be overruled although wrongly decided.”*®
Effective appellate advocacy requires counsel to approach adverse
precedent carefully, but creatively. Not infrequently, appellate lawyers
fail to serve the interests of both their clients and the public by simply
deferring to precedent, rather than strategically setting about to change
the law.

[II. Tue CoNTROLLING ETHiCAL RULES

There are surprisingly few ethical rules directed at the conduct of
appellate counsel and they may be summarized quickly: counsel should
represent the client competently; counsel must disclose adverse authority

34. Id. at 403.

35. Tideway Oil Programs, Inc. v. Serio, 431 So. 2d 454, 465 (Miss. 1983) (referring to
Moragne, 398 U.S. at 375).

36. Brewer v. Browning, 76 So. 519 (Miss. 1917).

37. Id. at 520 (emphasis added).

38. Childress v. State, 195 So. 583, 584 (Miss. 1940) (emphasis added).
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to the tribunal; and counsel should refrain from asserting frivolous
claims or issues. A review of the specific rules should provide assur-
ance to appellate lawyers that good faith advocacy will not result in
sanction.

A. The ethical directive for competent representation

At the outset, Rule 1.1,% the catch-all competence rule, directs law-
yers to provide “competent representation to a client.”*® Competence is
defined by the rule as possessing the “legal knowledge, skill, thorough-
ness and preparation reasonably necessary for the representation.”*!
This suggests that counsel at a minimum must be sufficiently apprised of
controlling case and statutory law in the jurisdiction to advise the client
properly concerning the existing state of the law with regard to those
issues posed by the client’s case. In addition, counsel should also be
aware of the likelihood that precedent or authority contrary to the cli-
ent’s position may either be distinguished or overruled. Regrettably, all
too often trial counsel makes a strategic or tactical decision that binds
appellate counsel, rather than consulting with the attorney who will actu-
ally be representing the client on appeal at the outset of litigation. This
results in many excellent arguments being forfeited or waived as a result
of trial counsel’s decisionmaking, or lack thereof.

What Rule 1.1 does suggest is that counsel can aggressively
represent the client’s interests, even in the face of adverse authority, pro-
vided counsel has a good faith basis for going forward. After all, coun-
sel must bear in mind that virtually all changes in case law result either
from the impact of legislation or from the willingness of advocates to
challenge existing doctrine.

At least in criminal cases, the analog to the requirement for compe-
tent representation is suggested by the effective assistance guarantee of
the Sixth Amendment.*> The guarantee has been applied to representa-
tion on the direct appeal as a matter of right,** but not to discretionary
review following disposition of the direct appeal.** The Supreme Court

39. MopeL Ruies oF Pror’L Conpuct R. 1.1 (2003).

40. Id.

41. Id.

42. U.S. ConsT. amend. VL.

43. E.g., Penson v. Ohio, 488 U.S. 75, 79-81 (1988).

44. An indigent criminal defendant is not entitled to appointed counsel as a part of the Sixth
Amendment guarantee of effective assistance in a petition for discretionary review in a state court
or for writ of certiorari in the Supreme Court. Ross v. Moffitt, 417 U.S. 600, 610-19 (1974). Nor
is a criminal defendant entitled to appointed counsel in a post-conviction action under the Sixth
Amendment, Pennsylvania v. Finley, 481 U.S. 551, 559 (1987), even in a case in which the death
penalty has been imposed. Murray v. Giarratano, 492 U.S. 1 (1989). Concluding that the
Constitution does not guarantee a right to post—conviction attack on a criminal conviction, the
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initially applied the right to effective assistance in representation in a
direct appeal for failure to perform rather ministerial functions, such as
giving timely notice of appeal.** More recently, in Smith v. Robbins,*
the Court held that counsel’s decision not to raise an issue on direct
appeal could constitute ineffectiveness, provided the two-prong standard
for ineffectiveness applied in Strickland v. Washington*” is met. With
regard to the latter type of claims, however, the Strickland test is ren-
dered somewhat more difficult than might otherwise be obvious by the
Court’s deference to counsel’s professional judgment in determining
what issues should be advanced in the direct appeal.*®

The interplay of rules governing ineffective assistance of appellate
counsel most likely means that a decision by counsel not to challenge
existing adverse authority or precedent will probably not be found to be
ineffective when counsel has chosen other issues to argue in the direct
appeal. Smith v. Robbins, however, offers the possibility that a claim of
ineffectiveness might potentially prove meritorious if counsel is unaware
of recent trends in the law that suggest that the precedent will not with-
stand attack, or if counsel deliberately chose to argue points having little
or no potential for reversal when the client sought to have a controlling
principle overruled, and there was simply no strategically sound reason
for not doing so.

In the context of civil litigation, the remedy available for counsel’s
defective performance is a negligence action for legal malpractice.*
These claims are difficult to establish, in part because the same defer-
ence to counsel’s professional judgment that characterizes the Court’s
interpretation of the effective assistance guarantee in Jones v. Barnes
appears to generally apply to counsel’s performance in civil appeals.>

Court has held that no inference of constitutionally ineffective assistance entitling the defendant to
federal habeas relief could be drawn from counsel’s failure to perform effectively in a state post-
conviction proceeding. Coleman v. Thompson, 501 U.S. 722, 752-53 (1991); see also
Wainwright v. Torna, 455 U.S. 586 (1982) (holding that counsel’s defective performance in state
post-conviction litigation did not provide a basis for federal habeas relief).

45. Bvitts v. Lucey, 469 U.S. 387 (1985).

46. Smith v. Robbins, 528 U.S. 259, 285 (2000).

47. Strickland v. Washington, 466 U.S. 668 (1984). The Strickland test requires the
defendant to first demonstrate that counsel performed deficiently and not as a result of an
objectively reasonable strategy. Id. at 690-91. The second prong requires a showing that but for
counsel’s defective performance, there was a reasonable probability of a different outcome in the
proceeding. Id. at 694.

48. In Jones v. Barnes, 463 U.S. 745 (1983), the Court held that counsel was not required to
argue all colorable claims, even despite the express wishes of the client, because the conduct of
the appeal is generally committed to counsel’s professional judgment.

49. For a treatment of appellate malpractice, see Steven Wisotsky, Appellate Malpractice, 4 J.
App. Prac. & Process 577 (2002), drawn from Chapter 13 of his treatise, PROFESSIONAL
JUDGMENT ON APPEAL: BRINGING AND OPPOSING APPEALS (2002).

50. In a civil action, Randall v. Bantz, Gosch, Cremer, Peterson & Sommers, 883 F. Supp.
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expertise is extensive.?®® Recognition of this well-developed body of
information has prompted many courts following Chapple to admit
expert testimony on the general issue of factors affecting reliability of
eyewitness identification.?'°

Nevertheless, a substantial number of courts continue to refuse
admission of expert testimony on human perception, as the Kansas
Supreme Court did in State v. Wheaton.?'' There the court relied upon a
cautionary instruction on the potential hazards of eyewitness identifica-
tion rather than permitting an expert opinion on the factors that may
influence the accuracy of an identification in particular circumstances.?'?
The trend toward admissibility, however, has followed more extensive
psychological research, as the appellant argued in Wheaton.?'* This sug-
gests for appellate counsel the need to advise trial attorneys to lay the
proper predicate for admission of expert testimony on eyewitness credi-
bility in order to urge changes in the law of admissibility in those
remaining jurisdictions that categorically exclude this expertise.

Another example of developments in psychological research influ-
encing admissibility determinations was the recognition of post-trau-
matic stress disorder (PTSD) by the mental health community
approximately twenty-five years ago.>'* This disorder began to be
understood during the Vietnam War when servicemen returned home

209. Perhaps most significantly, the Department of Justice commissioned a national study on
the reliability of eyewitness identification, U.S. DEP’T oF JusTICE, EYEWITNESS EVIDENCE: A
GuipE FOR Law ENFORCEMENT (1999), available at http://www .ncjrs.org/pdffilesi/njj/
178240.pdf, which discusses the inherent problems of observation and recollection in eyewitness
identification. A second DOJ study, DeP’T oF JusTICE, CONVICTED BY JURIES, EXONERATED BY
Science: CAsk Stubies IN THE USe oF DNA EVIDENCE TO ESTABLISH INNOCENCE AFTER TRIAL
(1996), available ar hup://www.ncjrs.org/pdffiles/dnaevid.pdf, concluded that a significant
number of wrongful convictions were based on eyewitness mis-identifications. For a leading
academic investigation, see ELizaBeTH F. LoFrus, EYyEwrTness TesTiMONY (1979), and for a
more recent work, see R.E. GeEiseLMaN, EYEwITNESS ExpERT TESTIMONY (1996).

210. See, e.g., United States v. Downing, 753 F.2d 1224 (3d Cir. 1985); People v. McDonald,
690 P.2d 709 (Cal. 1984) (holding exclusion of properly qualified expert testimony on human
perception was abuse of discretion). Other courts have held this expert testimony is generally
admissible. United States v. Smithers, 212 F.3d 306 (6th Cir. 2000); United States v. Stevens, 935
F.2d 1380 (3d Cir. 1991); Jordan v. State, 928 S.W.2d 550, 556 (Tex. Crim. App. 1996); State v.
Moon, 726 P.2d 1263 (Wash. Ct. App. 1986). Courts have often relied upon the standards for
admissibility of expert testimony articulated in United States v. Amaral, 488 F.2d 1148, 1152-53
(9th Cir. 1973), in determining admissibility of human perception testimony.

211. State v. Wheaton, 729 P.2d 1183, 1186-88 (Kan. 1986) (discussing and rejecting the
Chapple rationale).

212. Id. at 1185 (citing State v. Warren, 635 P.2d 1236 (Kan. 1981)).

213. Id. at 1188 (declining to accept the appellant’s assertion as correct).

214. This disorder was not recognized by the American Psychiatric Association until 1980.
Dever v. Kan. State Penitentiary, 788 F. Supp. 496, 498 (D. Kan. 1992). The Veteran’s
Administration did not recognize the disorder as a treatable disease until 1980 either. State v.
Serrato, 424 So. 2d 214, 223 (La. 1982).
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experiencing problems. These servicemen were often diagnosed as suf-
fering from “Vietnam stress syndrome.”?!> PTSD is characterized by
anxiety resulting from exposure to a particularly traumatic event outside
the normal realm of human experience. Symptoms include: recollec-
tions of the event; recurring dreams of the event; sleeplessness; hyperac-
tivity; startle response; and a dissociative state.?'®

The defensive use of evidence of PTSD has impacted the criminal
law in two distinctive, and sometimes contrary, ways. For example, the
impairment may be viewed as essentially a form of mental state disorder
implicating either the accused’s sanity or degree of culpability because it
may reflect an inability to appreciate criminality of conduct or ability to
conform one’s conduct to the requirements of law.?'” Alternatively,
PTSD may also be relevant to a determination that a sane accused acted
in self-defense because it influenced her ability to properly appreciate a
potential threat to which she has responded.?'® Some jurisdictions have
viewed PTSD as relevant to only one of these inquiries,?'® while others
permit the defensive use of the evidence with respect to either.??°

Changing views on the admissibility of psychological evidence for
self-defense claims have allowed the defensive use of Battered
Woman’s Syndrome, a form of PTSD. Growing acceptance within the
community of mental health professionals of syndrome-based defensive
theories, including Battered Woman’s Syndrome, has caused many
appellate courts to allow the admission of evidence relating to the pres-
ence of the syndrome or its symptoms in the criminal defendant.

In a leading case on the admissibility of Battered Women’s Syn-
drome evidence, the New Jersey Supreme Court in State v. Kelly**' con-
sidered admissibility of expert testimony purporting to explain the

215. For a general discussion of this disorder in returning veterans, see State v. Felde, 422 So.
2d 370, 376-78 (La. 1982), and the dissenting opinion of Justice Henderson in Miller v. State, 338
N.W.2d 673, 678-82 (S.D. 1983) (Henderson, J., dissenting).

216. Dever, 788 F. Supp. at 498 (citing State v. DeMoss, 770 P.2d 441, 444 (Kan. 1989)).

217. State v. Coogan, 453 N.W.2d 186, 190-91 (Wis. Ct. App. 1990) (holding evidence of
PTSD admissible in guilt phase of trial if relevant to issue of accused’s inability to form criminal
intent). But see State v. Morgan, 536 N.W.2d 425, 439-40 (Wis. Ct. App. 1995) (holding PTSD
not relevant to guilt phase issues if not implicating accused’s lack of criminal intent).

218. E.g., State v. Purcell, 669 N.E.2d 60, 62-63 (Ohio Ct. App. 1995) (prosecution and
defense experts agreed defendant suffered from PTSD, but disagreed on issue of whether
perception of threat was influenced by “flashback” resulting in “hyperarousal” response causing
overreaction); see also Commonwealth v. Pitts, 740 A.2d 726, 733-34 (Pa. Super. Ct. 1999).

219. E.g., State v. Harris, 870 S.W.2d 798, 816 (Mo. 1994) (en banc) (concluding that PTSD
defense is inconsistent with self-defense under state law).

220. See, e.g., State v. Nemeth, 694 N.E.2d 1332, 1335-36 (Ohio 1998) (finding evidence of
“battered child syndrome,” a PTSD-based defense, is admissible as relevant to both defense of
intent and of self-defense).

221. State v. Kelly, 478 A.2d 364 (N.J. 1984).
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defendant’s perception of the threat which prompted her to use force
against her husband, the victim. The defendant had suffered long-term
abuse by her husband.??> The court observed that developments in the
preceding decade, provided a new and better understanding of the psy-
chological experience of battered victims demonstrated that a battered
victim’s perception might give rise to a legitimate claim of self-
defense.?>®> The court described the research results in support of its
conclusion by examining theories underlying the syndrome at length.**

In Kelly, the trial court excluded expert testimony on battered
woman syndrome®?® based on the prior holding in State v. Bess,?*®
where expert testimony on the reasonableness of a defendant’s percep-
tion of the threat giving rise to his claim of self-defense had been
rejected.?”” The court did not overrule Bess,?*® instead it distinguished
the thrust of the two uses of expert testimony reflected in the differences
in expert opinion in the two cases. In Bess, the expert had offered the
opinion of a psychologist who examined the defendant and concluded
that because of his emotional instability and below-average intelligence,
he would tend to become confused and overact when confronted by an
emotionally exciting experience.?” The defendant was charged with
murdering a much larger individual whom he claimed was attempting to
commit a robbery.?>°® Killing the larger man was, according to the
defendant, done to prevent the robbery and in self-defense.?*! The court
held that the expert’s proffered opinion, that the defendant’s response to
a threat resulting in a claim of self-defense was reasonable under the
circumstances, was inadmissible because it assessed the state of the
accused’s mind under a subjective standard, rather than an objective
standard as required by state law.?3?

The Kelly court distinguished Bess, holding that expert testimony
on the question of reasonableness of the actor’s belief in the perceived
danger would be admissible, apparently assuming that any actor in the

222. Id. at 368-69. The court noted the apparent first attempted defensive use of Battered
Woman’s Syndrome reported in Ibn-Tamas v. United States, 407 A.2d 626, 631-40 (D.C. 1979)
(discussing potential viability of expert testimony), appeal after remand, 455 A.2d 893 (D.C.
1983) (holding trial court not required to admit expert testimony on facts). Kelly, 478 A.2d at 376.

223. Kelly, 478 A.2d at 369-72.

224. Id. at 370-74.

225. Id. at 381.

226. State v. Bess, 247 A.2d 669 (N.J. 1968).

227. Id. at 672-73.

228. Kelly, 478 A.2d at 377.

229. Bess, 247 A.2d at 672.

230. Id. at 671.

231. Id. at 672.

232. Id.
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same situation would have reasonably reached the same conclusion.?*?

The court thus distinguished between expert opinion that essentially
characterized the accused’s testimony as ‘“honest” from that which
would permit a jury to conclude that any person in the accused’s situa-
tion could objectively be found to have had a reasonable belief that the
perceived threat justified use of force. The Kelly court effectively per-
mitted expert opinion that jurors could use to reach a conclusion on the
objective reasonableness of the accused’s perception that force was jus-
tified, as long as the testimony itself related to objective factors. In
essence, the Kelly court opened the door to far broader admissibility of
psychological opinion about the accused’s state of mind than had previ-
ously been contemplated by the Bess opinion without actually overruling
the earlier decision.

Admission of expert testimony on the defendant’s state of mind at
the time of an assault when claiming self-defense has proved to be a
rather innovative use of expert opinion at trial. In State v. Branchal >**
the New Mexico court considered its exclusion in a murder prosecution
where the circumstances would have ruled out a traditional self-defense
instruction because the accused provoked the assault and the threat was
not immediate.?*>> Branchal had been repeatedly threatened by her hus-
band, who often would become intoxicated and put a fingerless glove on
one hand that he claimed permitted him to talk to the “Devil.” The
deceased was wearing a fingerless glove when his body was examined
by the medical examiner.?*® The defense offered the testimony of a psy-
chologist who had examined the defendant and was prepared to offer an

233. Kelly, 478 A.2d at 377. The court may have actually drawn its line based on the tenor of
the questioning of the two experts, rather than on the experts’ findings. It held:

We also find the expert testimony relevant to the reasonableness of defendant’s
belief that she was in imminent danger of death or serious injury. We do not mean
that the expert’s testimony could be used to show that it was understandable that a
battered woman might believe that her life was in danger when indeed it was not
and when a reasonable person would not have so believed, for admission for that
purpose would clearly violate the rule set forth in State v. Bess. Expert testimony in
that direction would be relevant solely to the honesty of defendant’s belief, not its
objective reasonableness. Rather, our conclusion is that the expert’s testimony, if
accepted by the jury, would have aided it in determining whether, under the
circumstances, a reasonable person would have believed there was imminent danger
to her life.
Id. at 377 (citations omitted).

234. State v. Branchal, 684 P.2d 1163 (N.M. Ct. App. 1984).

235. Id. at 1167. The trial court commented on the record that it did not want to condone
retaliation for past domestic violence. The record reflected a lengthy history of violence and
threatening acts by the defendant’s husband directed at her, her family, and their children. The
evidence included the defendant’s prior attempt to obtain assistance from police, who advised her
that the problem was a family problem that she would have to resolve on her own.

236. Id. at 1165.
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opinion not only on the reasonableness of her perception of fear, but also
on her subjective belief in her right to use deadly force in defense of
herself and her family.?3” Unlike the New Jersey court in Kelly, how-
ever, the Branchal court did not draw the fine distinction between
admissible opinion on the objective reasonableness of her response and
her honesty in invoking the right to use force in self-defense:

Defendant also offered proof through Dr. Salazar, a psychologist,
concerning her state of mind when she fired the fatal shot. The psy-
chologist would have testified that she was a religious person and that
she took the fingerless glove and the victim’s invocation of the devil
seriously. He would have explained the predictability of the victim’s
behavior when drunk, why defendant felt trapped in the kitchen and
why she did not leave the victim. He would have testified that she
was afraid for her life when she fired the fatal shot.>*®

The New Mexico court did not make any reference to Battered
Woman’s Syndrome and apparently the defense expert had not relied on
this diagnosis in his proffered testimony at trial. Yet, it is clear that in
this early application of the rationale for admitting expert opinion on the
justification for use of deadly force against an abuser, the court was
confronted with the problem of reconciling this approach with the tradi-
tional self-defense claim issues of immediacy of threat and reasonable-
ness of the response. It gave an expansive answer on this issue, opening
the door to reliance on novel expert opinion on issues of mental state.

The theory of “syndrome” evidence in self-defense cases was
explained by the South Carolina Supreme Court in Robinson v. State.**
The discussion of the defensive application of the theory arose in the
context of an ineffective assistance claim directed against counsel who
failed to raise the defense at trial.>*° In its discussion, the court accepted
the syndrome as accurate,?*! and concluded that it has value in assisting
the jury in analyzing the application of the law of self-defense to the
battered victim charged with homicide or assault against her abuser.?*
The syndrome theoretically explains or justifies the accused’s act of vio-
lence in terms of delayed reaction to the terror imposed by the abuser. A
significant number of jurisdictions have responded to a general recogni-
tion of the Battered Woman Syndrome diagnosis by holding that expert
testimony is admissible on the syndrome in support of a claim of self-

237. Id. at 1167.

238. Id.

239. Robinson v. State, 417 S.E.2d 88 (S.C. 1992).
240. Id. at 90.

241. Id.

242. Id. at 90-92.
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defense.?** Although the “science” underlying the theory that battered
women, or spouses, or anyone involved in intimate relationships®**
behave in particular patterns remains subject to criticism,*** courts have
adopted their approaches to the general recognition that self-defense
may be treated more broadly than in traditional contexts.

When dealing with newly developing scientific or technical knowl-
edge, counsel intent upon forcing the court to reevaluate prior decisions
limiting admissibility should stress the increasing acceptance of the
expertise within the relevant field and make the proper offer of proof
supporting the change in law sought.

Developments in scientific and technological knowledge will
undoubtedly result in a continuing assault on precedents based on infor-
mation rendered outdated by these advancements. Perhaps cognizant of
the long-range potential for litigation of issues relating to advancements
in other fields of knowledge and expertise, the Supreme Court’s decision
in Daubert v. Merrell Dow Pharmaceuticals, Inc.?*¢ articulates a new
framework for evaluation of the science underlying expert opinion. For
jurisdictions adopting Daubert, or Daubert-like**” approaches to admis-
sibility of expert evidence; in light of its reasoning, the prospects for
challenge to existing precedents would appear healthy.

243. E.g., People v. Aris, 264 Cal. Rptr. 167 (Cal. Ct. App. 1989); Hawthorne v. State, 408 So.
2d 801, 806-07 (Fla. Dist. Ct. App. 1982); Chapman v. State, 367 S.E.2d 541, 543 (Ga. 1988);
State v. Minnis, 455 N.E.2d 209, 217-18 (1il. App. Ct. 1983); State v. Hundley, 693 P.2d 475, 477
(Kan. 1985); Commonwealth v. Craig, 783 S.W.2d 387, 389 (Ky. 1990); State v. Anaya, 438 A.2d
892, 894 (Me. 1981); State v. Hennum, 441 N.W.2d 793, 798-99 (Minn. 1989); State v. Williams,
787 S.W.2d 308, 310-11 (Mo. Ct. App. 1990); State v. Kelly, 478 A.2d 364, 368 (N.J. 1984);
State v. Gallegos, 719 P.2d 1268, 1274 (N.M. Ct. App. 1986); State v. Torres, 488 N.Y.S.2d 358,
363 (N.Y. Sup. Ct. 1985); State v. Leidholm, 334 N.W.2d 811, 819 (N.D. 1983); State v. Koss,
551 N.E.2d 970, 973 (Ohio 1990); State v. Moore, 695 P.2d 985, 987-88 (Or. Ct. App. 1985);
Commonwealth v. Stonehouse, 555 A.2d 772, 782-83 (Pa. 1989); State v. Hill, 339 S.E.2d 121
(S.C. 1986); State v. Allery, 682 P.2d 312, 315-16 (Wash. 1984); State v. Steele, 359 S.E.2d 558,
564-65 (W. Va. 1987).

244, Expert opinion that a sixteen year old defendant charged with murder of his mother
suffered from Battered Child Syndrome was recognized as admissible on issues of his criminal
intent and justification of use of forced based on his perception of threat in State v. Nemeth, 694
N.E.2d 1332, 1334-36 (Ohio 1998).

245. See Erica Beecher-Monas, Domestic Violence: Competing Conceptions of Equality in the
Law of Evidence, 47 Loy. L. Rev. 81, 113-24 (2001). Professor Beecher-Monas offers a scathing
critique of the traditional view of Battered Woman’s Syndrome, arguing that it cannot be
reconciled with standards for admissibility that require expert opinion to be grounded in sound
scientific principles. Instead, she argues that courts have accepted syndrome evidence, apparently
in sympathetic response to the significant problem of domestic abuse without requiring a showing
of scientific authenticity imposed on other subjects of expert opinion.

246. Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579 (1993). For an overview of Daubert
and its approach to admissibility, see Erica Beecher-Monas, The Heuristics of Intellectual Due
Process: A Primer for Triers of Science, 75 N.Y.U. L. Rev. 1563 (2000).

247. E.g., Prater v. State, 820 S.W.2d 429 (Ark. 1991).
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V. CoONCLUSION

The development of an effective argument for overruling precedent
is often the product of cooperation between trial and appellate counsel,
or the appreciation of counsel for the need to assert the argument for
overruling in the trial court. The rules of error preservation necessitate
asserting grounds for overruling precedent in the trial court; failure to do
so will generally doom any argument advanced for the first time in the
appeal.>*® Generally, even claims of constitutional error may be for-
feited by failure to preserve error in timely and appropriate fashion at
trial, regardless of whether the claim is based on federal®*® or state con-
stitutional grounds.?*® Notwithstanding how interesting the appellate
argument may be in relying on novel grounds, lack of preservation of
the claim at trial will likely result in the appellate court refusing to con-
sider the merits of the claim.?"!

Arguably, of course, a claim requiring overruling of precedent
might succeed as a matter of fundamental error, assuming a court would
conclude that application of the precedent resulted in denial of funda-
mental faimess in the proceedings. The requirement that preservation
rules be followed with regard to existing precedent that binds a trial
court renders objection almost always futile. Because the trial court is
bound by existing precedent, one can hardly justify asking that same
court to overrule precedent as a threshold for asserting the same argu-
ment in the appellate courts actually empowered to reconsider the wis-
dom of their prior decisions.>>> Nevertheless, effective representation
requires recognition and respect for existing preservation rules, although
appellate counsel may well decide to argue for the overruling of prece-
dent as a matter of fundamental error.

The well-recognized doctrine of “plain error,” as opposed to “fun-

248. E.g., Yakus v. United States, 321 U.S. 414, 444 (1944) (holding that a failure to assert
error in the trial court constitutes a forfeiture of the claim or right).

249. See Taylor v. State, 851 A.2d 551, 557 (Md. 2004) (defendant’s failure to assert claim of
prior jeopardy waives error).

250. E.g., Heidelberg v. State, 144 S.W.3d 535 (Tex. Crim. App. 2004) (defendant’s reliance
on Fifth Amendment basis for claim at trial waived reliance on comparable state constitutional
provision where trial counsel did not include state constitutional basis for argument to trial court).

251. For instance, in Maso v. State Taxation & Revenue Dep’t Motor Vehicle Div., 96 P.3d
286, 289 ] 7-8 (N.M. 2004), the New Mexico Supreme Court declined to consider a novel claim
raised as a matter of state constitutional law on direct appeal that had not been preserved at trial
regarding failure to include Spanish translation in public document. The court held that the claim
must first have been asserted on state constitutional grounds in the trial court. Id. Accord State v.
Gomez, 932 P.2d 1, 8 23 (N.M. 1997).

252. For an excellent argument for recognizing exceptions to the preservation rules when trial
objection would be futile, see Brent E. Newton, An Argument for Reviving the Actual Futility
Exception to the Supreme Court’s Procedural Default Doctrine, 4 J. App. Prac. & ProcEess 521
(2002).
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damental error,” certainly will not afford appellate counsel grounds for
excusing the preservation requirement.?>* By definition, the concept of
plain error requires that there be “error”’—deviation from application of
a legal rule that is both plain and clear.”** The underlying concept of
“plain error” is contrary, in theory, to the argument that precedent
should be overruled despite lack of objection precisely because the trial
court’s adherence to existing precedent will not constitute error.

Assuming preservation of the claim for overruling precedent in the
trial court, appellate counsel is positioned to advance the argument on
behalf of the client in the appellate courts. The assertion of a properly
preserved claim for a change in the law reflects the necessary catalyst
for change in law contemplated by the common law system. When
appellate counsel makes a good faith claim for overruling, modifying or,
in fact, extending existing precedent, her representation is consistent
with zealous representation of her client. It is also consistent with both
the text and spirit of the Model Rules of Professional Conduct.

Many appellate lawyers equate timidity with deference to the court,
and equate such deference with respect. Unfortunately, the lack of pas-
sion often displayed in appellate practice may lead reviewing courts to
the conclusion that a case or claim is so lacking in legal or equitable
merit that the client’s own lawyer has little or no interest in the merits of
the appeal. Ethical representation simply does not foreclose aggressive
advocacy.

253. The concept of “plain error,” as set forth in Rule 52(b) of the Federal Rules of Criminal
Procedure, was examined fully by the Supreme Court in United States v. Olano, 507 U.S. 725
(1993). .

254. Id. at 732-33.



