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threat of force contained in Article 2, paragraph 4 of the UN Charter.''° Does a broad read-
ing of the award mean that states are to be denied compulsory jurisdiction under the Con-
vention with respect to such provisions because the UN Charter contains an elaborate IC]
Statute dealing with dispute settlement that contemplates compulsoryjurisdiction only when
the parties have so agreed or declared?""” Would we reach a reductio ad absurdumif the ICJ’s
jurisdiction in such a case were itself predicated on declarations of the parties under Article
287 of the LOS Convention?

IV. INTERESTS POTENTIALLY AFFEGTED

Do the possible future applications of the award further the general foreign policy in-
terests, overall maritime interests, and long-range fisheries interests of the apparent victor?
Ultimately, only Japan can answer the question. A variety of competing views and priorities
may influence how Japan perceives its interests at any given time."® It may nevertheless be
useful to consider how one might develop an argument that the ratio decidendi of this award,
unless strictly confined to the particular facts, does not serve Japan’s interests. Of course,
many of these interests are shared by others, often many others.

The basic argument is that the substantive model of the LOS Convention and its
compulsoryjurisdiction provisions reflects fundamental values and interests in international
affairs in general and the law of the sea in particular. The arbitral award, if it broadly influ-
ences other tribunals to pursue only a procedural model, substantially weakens what Japan
sought, and has abiding interests in receiving, from Article 286 and, consequently, from the
LOS Convention as a whole.'™ That argument depends neither on the proposition that it
was in Japan’s interests to lose the case, nor on the view that Japan would or should have
otherwise lost. It focuses solely on the possible prospective effects of the reasoning articu-
lated in the award.

Interests in a Peaceful Global Order

A peaceful international order in which law and legal process are brought to bear on dis-
putes is a basic characteristic of the world Japan and other states seek to build by word and
deed. Although unquestionably preferring negotiation and eschewing litigation, Japan, like
other states, has demonstrated a clear-headed understanding that at some point the choice
is not between negotiation and litigation, but between litigation and less orderly forms of
conflict when governments prove unable to manage or live with their disagreements. Japan
has set an admirable example by accepting the compulsory jurisdiction of the IC] under the

116 Article 301 of the LOS Convention provides:

In exercising their rights and performing their duties under this Convention, States Parties shall refrain
from any threat or use of force against the territorial integrity or political independence of any State, or in
any other manner inconsistent with the principles of international law embodied in the Charter of the
United Nations.

7§t can be argued, of course, that the purpose of the IC] Statute transcends the UN Charter, and is designed
to embrace all or most disputes under other treaties and customary law. In this connection one may note that
Article 288(2) of the LOS Convention provides: “A court or tribunal referred to in article 287 shall also have
jurisdiction over any dispute concerning the interpretation or application of an international agreement related
to the purposes of this Convention, which is submitted to it in accordance with the agreement.”

In the case of the ITLOS, this expressly includes entities other than states parties. LOS Convention, supra note
3, Annex VI, Art. 20(2). In addition, echoing Article 36(1) of the IC] Statute, Article 21 of Annex VI provides: “The
jurisdiction of the Tribunal comprisesall disputes and all applications submitted to it in accordance with this Con-
vention and all matters specifically provided for in any other agreement which confersjurisdiction on the Tribunal.”

18] am in no sense an expert on Japan. But for many years I have been privileged to observe, with great respect,
the development and articulation of Japanese foreign policy, especially with regard to the law of the sea.

18 «[G]’est 'avenir méme du régime général de la mer qui est en cause dans cette affaire.” Weckel & Helali, supra
note 15, at 1038.
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optional clause. It has supported compulsory and binding dispute settlement in other fora
and has accepted such settlement under a variety of treaties, even when the choice is
optional, From this perspective, Article 286 of the LOS Convention reflects fundamental
values regarding the nature of the global order, and broad derogation from that article is
to be avoided. i

General Interests in the Law of the Sea

Expressly criticizing the optional-protocol approach of the 1958 conventions on the law
of the sea, Japan was among the very first states to support the inclusion of compulsory and
binding dispute settlement as an integral part of a new convention.'® This reflects not only
general foreign policy views, but specific interests in a stable order for the oceans.

Japan is one of the world’s great maritime and trading nations. Its economy and pros-
perity are overwhelmingly dependent on farflung trade carried by ships and aircraft, as
well as telecommunications by undersea cable linking all parts of the globe. Both its security
and its economic interests are furthered by the global mobility of friendly naval and air
forces. Japan is also one of the world’s Iargest harvesters and consumers of marine fisheries.
To a significant degree, it shares the general interest in ensuring global protection of the
marine environment.

If there was an underlying “evil sought to be remedied” by a new LOS convention from
the perspective of maritime nations, it was the instability wrought by unilateralism. That
instability threatened all interests in communications, be they economic or military. It
threatened all but the most localized and haphazard efforts to deal with marine pollution.
It threatened established fishing interests. At times it even threatened the peace.

By becoming party to the LOS Convention, Japan formally (if reluctantly) accepted sig-
nificant limitations on its distant-water fishing fleet in a huge new exclusive economic zone
for the sake of achieving a new order that promised to bring unilateralism under control.
It presumably did so primarily for the benefit of its other interests, including navigation and
communications, environmental protection, and international order at sea. This choice is
reflected not only in the substantive provisions of the LOS Convention protecting navigation
and communications and the marine environment, but also in the dispute settlement
articles. Thus, all coastal state actions, including law enforcement actions, that allegedly
violate navigation and communications rights under the LOS Convention are subject to
compulsory jurisdiction under Article 286; they are not excluded by section 3. The same
holds true of coastal state duties to implement specified environmental standards. Itis per-
haps ironic from the perspective of maritime nations like Japan that the arbitral award re-
veals no concern regarding the potentially prejudicial implications of the decision for the
protection of the very interests to which those nations ultimately accorded priority over
distant-water fishing interests.

The system of compulsory and binding settlement of disputes was central to maintaining
and, through evolvingjudicial interpretations, developing the new order represented by the
new Convention. Here, and to a significant degree here alone, lay a plausible alternative to
unilateral enforcement of unilateral claims of right: compelled by interest or political pres-
sure to act, a state could unilaterally seize an international tribunal and request legally
binding vindication of its claims, including legally binding provisional measures.

From this perspective, Article 286 reflects underlying interests in promoting order and
combating unilateralism at sea. It is open to serious question whether those interests are
furthered by the view of the arbitral tribunal that its conclusion is reinforced by the large
number of agreements relating to the sea that do not provide for compulsory jurisdiction.'

12 See supra note 39.
12 Award, supra note 15, para. 63.
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This view implies that these agreements may also override Article 286, and therefore weaken
what states can expect from that article. The question, let us recall, is not whether the obli-
gations of states under these agreements are subject to compulsory jurisdiction, but whether
these agreements, notwithstanding the absence of an express provision to that effect, will
be interpreted to block compulsory jurisdiction under the LOS Convention with respect to
obligations arising under that Convention.

The greatest threat to the stability of the law of the sea since the conclusion of the LOS
Convention in 1982 stemmed from the deepening crisis over high seas fishing for the same
stocks that are subject to coastal state management and economic priorities when found
within the exclusive economic zone. In one form or another, states such as Argentina,
Canada, and Chile made unilateral claims beyond 200 miles designed at least to draw
attention to the problem. Canada arrested a Spanish fishing vessel beyond 200 miles in a
case that found its way to the ICJ. The United States and Russia darkly warned that, if their
problems in the Bering Sea were not resolved, political pressures might force them to take
direct action.'® '

It may be that high seas fishing states made the concessions they did in the Straddling
Stocks Agreement solely to calm the waters and salvage what they could of their high seas
fishing interests. The broader threat was that the entire edifice of stability created by the
LOS Convention might collapse. If, unlike the earlier implementing agreement regarding
deep seabed mining, the one concerning high seas fishing does not require that its parties
be party to the LOS Convention, the intent was presumably to make it as easy as possible for
states such as Canada and the United States that were not yet party to the LOS Convention
to join the Straddling Stocks Agreement quickly.'®®

Sophisticated students of the law of the sea understand that, notwithstanding itsinterests
as a global maritime power, the United States has caused a significant degree of instability
in the law of the sea by making unilateral claims. The Truman Proclamations of 1945 are
a famous example. These students also understand that-it can be particularly difficult to
persuade members of the U.S. Congress to afford priority to arguments about customary
international law over purely local pressures from their constituents; members of Congress
are well aware that their own lack of restraint, particularly if popular with other coastal
states, can rather quickly change the content of customary law.

Ultimately, stability in the law of the sea can be achieved only by bringing most of the
remaining nonparties, including the United States, into the LOS Convention itself. Does
this award promote the objective of universal ratification of the LOS Convention? The very
uncertainty regarding the scope of the limitations on compulsory jurisdiction under the
Convention that may be inferred from the award suggests that it may not do much, if
anything, to reassure those who are nervous about compulsory jurisdiction in principle. But
the award could trouble those who desire compulsory jurisdiction for conservation, envi-
ronmental, or navigational reasons. It could also weaken the position of those who argue
that compulsory jurisdiction is one of the significant benefits of becoming party to the LOS
Convention that cannot be obtained solely by reliance on the position that the Convention
is generally declaratory of customary law.

122 The problem was addressed by the Convention on the Conservation and Management of Pollock Resources
in the Central Bering Sea, June 16, 1994, S. TREATY DOC. No. 103-27 (1994), 34 LM 67 (1995), which is in force
for China, Japan, South Korea, and the two coastal states. The preamble to the Convention refers to the adoption
of the LOS Convention, and Article XIII provides for consultation regarding settlement of disputes.

12 This approach may have been a strategic error by Japan and the European Commission related to the fact
that narrow interests dominated their delegations at the time. Had they insisted that, at least after an interim
period, only parties to the LOS Convention could be party to the Straddling Stocks Agreement, both Canada and
the United States might already be party to both treaties. It remains possible, of course, that formal acceptance
of the Straddling Stocks Agreement by the European Union and Japan could be coordinated with formal accep-
tance of the LOS Convention by Canada and the United States.
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The underlying attitude of the arbitral tribunal regarding the relationship between the
Convention and specific fisheries agreements does not appear to be consistent with the
interpretation of the executive branch that accompanied the submission of the LOS Con-
vention to the U.S. Senate. Curiously, the tribunal seems not to have been informed of it."**
According to this interpretation, pursuant to the compulsory jurisdiction provisions of the
LOS Convention, the resolution of disputes concerning the interpretation and application
of the conservation and management provisions of the Convention applicable to high seas
fishing may be informed by the particular limitations set forth in agreements and instru-
ments implementing those provisions.'® One of the instruments cited contains dispute
settlement provisions that provide for consultation.'*® It takes little imagination to realize that
this interpretation might appeal to fishermen and environmentalists from whom members
of the Senate might seek advice. Since an even stronger result is achieved under the dispute
settlement provisions of the Straddling Stocks Agreement anyway,'*” maritime and distant-
water fishing states would seem to gain little, and might lose a great deal, from the risk of
complicating matters even more in the U.S. Senate, where the Convention has yet to be
acted on.

Needless to say, compulsory jurisdiction is not the only tool for combating unilateralism.
The process by which the LOS Convention itself was developed—namely, multilateral nego-
tiations emphasizing accommodation and consensus——played a very importantrole in both
obviating the need for and delegitimating unilateralism. The negotiation of the Straddling
Stocks Agreement was the second successful test of this approach since the completion of
the Convention, and the one directly relevant to the main problem of unilateral claims by
coastal states that had yet to become party to the Convention.

The question is not whether the parties to the arbitration were already bound by the
Straddling Stocks Agreement; as signatories that had yet to ratify the Agreement, they were
not bound, and accordingly had yet to agree that the LOS Convention is to be applied in
the way the Agreement says it is to be applied.”® The question is the influence of the Strad-
dling Stocks Agreement, given its pedigree and its purpose, where reasonable arguments
can otherwise be made that the proper interpretation or application of the LOS Convention
accords with the result in the Agreement. How are the interests of Japan and other states
in legitimating the multilateral negotiating process on the basis of accommodation and
consensus advanced by an award that reaches out to arrive at precisely the reverse result of
that contemplated by the Straddling Stocks Agreement?

Article 30(2) of the Straddling Stocks Agreement applies the entire dispute settlement
system of Part XV of the Law of the Sea Convention, mutatis mutandss, to “subregional,
regional or global fisheries agreements relating to straddling fish stocks or highly migratory

124 See MESSAGE FROM THE PRESIDENT, supra note 4.
1% The commentary accompanying the president’s message states:

Fishing beyond the EEZ is subject to compulsory, binding arbitration or adjudication. This will give the
United States an additional means by which to enforce compliance with the Convention’s rules relating to
the conservation and management of living marine resources and measures required by those rules, including,
for example, the prohibition in article 66 on high seas salmon fishing, the application of articles 63(2) and
116 in the Central Bering Sea in light of the new Pollock Convention, and the application of articles 66, 116 and
192 in light of the United Nations General Assembly Resolutions creating a moratorium on large-scale high seas driftnet
Sfishing.

Id. at 51 (empbhasis added).

125 The Bering Sea Pollock Convention, supra note 122.

27 The U.S. view is reflected in Article 30(5) of the Straddling Stocks Agreement, quoted in note 145 infra, and
of course extended in the direct application of the compulsory dispute settlement provisions of the LOS Con-
vention to subregional, regional, or global fisheries agreements relating to straddling fish stocks or highly migra-
tory fish stocks. Sez supra note 78.

1 Since they were signatories, a question is nevertheless posed regarding the impact of Article 18 of the Vienna
Convention on the Law of Treaties, supra note 38.
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fish stocks.”® Just because Part XV carries section 1, including Article 281, with it, however,
does not mean that the result under the Straddling Stocks Agreement would necessarily be
the same as that reached in the instant case. The underlying question would no longer
strictly be one of dispute settlement provisions of two different treaties. Part XV of the LOS
Convention is in effect incorporated by reference into both the Straddling Stocks Agree-
ment and the agreement in question.

This incorporation provides an explicit benchmark against which the effect of dispute
settlement provisions in other agreements may be ascertained. There is no doubt that the
Straddling Stocks Agreement itself emerged out of difficulties in attempts to conclude and
implement agreements on high seas fishing. It adds important new substantive and proce-
dural elements to the law of marine fisheries, including Article 30(2). Any but the most cur-
sory study of the Agreement and its origins reveals that the application of compulsory juris-
diction, including provisional measures, to high seas fishing is the purpose of Article 30(2).'*

The entry into force of an express agreement to apply Part XV to “agreements relating
to straddling fish stocks and highly migratory fish stocks” presumably constitutes either the
amendment of a prior agreement relating to such stocks, applicable to the parties to both,
or a subsequent agreement between those parties regarding the application of their prior
agreement.”™ At least to the extent that the dispute settlement clauses of the prior agree-
ment did not provide for compulsory jurisdiction, they would be overridden.'

The parties to the Straddling Stocks Agreement are free to include other provisions re-
garding dispute settlement in a subsequent agreement relating to straddling fish stocks or
highly migratory fish stocks. Doing so might pose a conflict between the “later in time” rule
and the objectives of Article 30(2) of the Straddling Stocks Agreement. Whether by virtue
of the interpretive canon that the specific governs the general, or otherwise, the express
provisions of Article 30(2) suggest that a higher degree of specificity in subsequent fisheries
agreements would be required to evidence agreement to derogate from compulsory juris-
diction under Part XV.'* During the potentially lengthy transitional period in which fish-
eries agreements are concluded after some of their parties have joined the Straddling Stocks
Agreement but before others have done so, there would also be a question of how to apply
the later-in-time rule even if apposite. One hopes that lawyers advising governments would

129 See supra note 78.
13 See supranote ‘78 and infra note 145. The effect of paragraphs 3 and 4 of Article 8 of the Straddling Stocks
Agreement is that

[wlhere a subregional or regional fisheries management organization or arrangement has the competence
to establish conservation and management measures for particular straddling fish stocks or highly migratory
fish stocks, . ...

...[o]nly those States which are members of such an organization or participantsin such an arrangement,
or which agree to apply the conservation and management measures established by such organization or
arrangement, shall have access to the fishery resources to which those measures apply.

It would be extraordinary to conclude that this means the Straddling Stocks Agreement requires states (on pain
of being bound by the decisions anyway) to join an organization or arrangement that excludes compulsory juris-
diction in derogation of the Straddling Stocks Agreement itself.

131 See Vienna Convention on the Law of Treaties, supranote 38, Art. 31(3) (a). Article 30(2) of the Straddling
Stocks Agreement refers to “agreementl[s] relating to straddling fish stocks or highly migratory fish stocks,” and
not merely to those that implement the Straddling Stocks Agreement. It thus would appear to apply in principle
to both existing and future agreements.

132 Careful consideration of the dispute settlement provisions of a particular prior agreement might also reveal
the possibility for harmonizing them with the introduction of compulsoryjurisdiction under the Straddling Stocks
Agreement. For example, with specific reference to the CSBT Convention, ratification of the Straddling Stocks
Agreement could itself be regarded as an execution of the obligation of the parties to continue to seek means to
resolve their disputes under Article 16 of the CSBT Convention, quoted supra note 20. A similar result could be
reached under dispute settlement provisions of existing agreements calling for consultation. See sufra note122.

188 See supra note 130.
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seek to ensure that, whatever the intent of the parties, it is clearly and expressly stated in
new agreements relating to straddling stocks and highly migratory stocks.’*

The arbitral tribunalitself appears to have believed that the jurisdictional problems posed
by the case before it would be essentially resolved by the Straddling Stocks Agreement.’®

Fishing Interests

It can be argued that the practical effect of the SBT award is to allow high seas fishing to
continue while precluding direct enforcement of the flag state’s concomitant duty to con-
serve and manage living resources. That conclusion is not necessarily correct. Ifitis correct,
it poses other problems. The issue is not addressed in the award.

What if parties to a regional fisheries agreement like the CSBT Convention interpret it to
permit them, either directly or as a countermeasure, to take enforcement measures beyond
the EEZ with respect to foreign fishing they believe to be in violation of that agreement?**
Might the award mean that the flag state, if a party to the agreement, may not be able to con-
test that action under the compulsory jurisdiction provisions of the LOS Convention?*" If
compulsory jurisdiction over high seas fishing was included in the LOS Convention to protect
and balance the interests of both distant-water fishing states and coastal states in both free-
dom of fishing and conservation, why should regional fisheries agreements that presumably
have the same goal be interpreted to permit judicial protection of one but not the other? For
how long would governments tolerate a system in which courts did so? Is it better for courts
to protect neither the right to fish nor the duty to conserve on the high seas than to protect
both? Which approach better promotes stability in the law of the sea?

Japanese fishing was subject to the limitations specified in the ITLOS provisional measures
order for a year. Japan also made concessions to Australia and New Zealand that narrowed

134 The new Western and Central Pacific Agreement regarding highly migratory stocks expressly incorporates
the dispute settlement provisions of the Straddling Stocks Agreement. See discussion infra at notes 140, 142.

%5 Immediately before the dispositif, the award states:

Finally, the Tribunal observes that, when it comes into force, the [Straddling Stocks Agreement] .. . should,
for States Parties to it, not only go far towards resolving procedural problems that have come before this Tri-
bunal but, if the Convention is faithfully and effectively implemented, ameliorate the substantive problems
that have divided the Parties. The substantive provisions of the Straddling Stocks Agreement are more de-
tailed and far-reaching than the pertinent provisions of UNCLOS or even of the CCSBT.

The tribunal then paraphrases the dispute settlement provisions (quoted supra note 78) applying Part XV of the
LOS Convention to both the Straddling Stocks Agreement and other agreements relating to straddling fish stocks
and highly migratory fish stocks. Award, supra note 15, para. 71.

The award does not advert to the potential problem posed by the 1993 FAO compliance agreement. That
agreement was designed to strengthen enforcement of the high seas conservation obligations arising under the
LOS Convention by elaborating on flag state duties and restricting the reflagging of noncomplying fishing vessels.
Like the Straddling Stocks Agreement, its conclusion was called for by Agenda 21 of the 1992 UNCED. Unlike the
Straddling Stocks Agreement, it does not provide for compulsory jurisdiction; its dispute settlement clauses
(Article IX) closely resemble those of Article 16 of the CSBT Convention. Does the SBTaward mean thata general
agreement designed to strengthen enforcement of the conservation regime of the LOS Convention in fact
weakens enforcement of that regime because it contains an implied covenant not to sue under the LOS Con-
vention? SezAgreement to Promote Compliance with International Conservation and Management Measures by
Fishing Vessels on the High Seas, Nov. 23, 1993, in FOOD AND AGRICULTURE ORGANIZATIONAND DIVISION OF OCEAN
AFFAIRS AND THE LAW OF THE SEA, UNITED NATIONS, INTERNATIONAL FISHERIES INSTRUMENTS WITH INDEX 41, UN
Sales No. E.98.V.11 (1998).

1% Spain was not successful in attempting to persuade the ICJ to exclude arrest of a fishing vessel on the high
seas from Canada’s reservation to compulsoryjurisdiction regarding “disputes arising out of or concerning conser-
vation and management measures taken by Canada with respect to vessels fishing in the NAFO Regulatory Area,
as defined in the Convention on Future Multilateral Cooperation in the Northwest Atlantic Fisheries, 1978, and
the enforcement of such measures.” Fisheries Jurisdiction (Spain v. Can.), Jurisdiction, 1998 IC] ReP. 432 (Dec. 4).

137 The substantive and enforcement provisions of the Straddling Stocks Agreement may increase the impor-
tance of this question. This is an additional reason for concluding that the award is generally not applicable to
fisheries agreements regarding straddling stocks and highly migratory stocks concluded by parties to the Strad-
dling Stocks Agreement. See supra notes 129-35 and corresponding text.



308 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 95:277

the gap between them. The arbitral award, in unusually explicit language, suggests that,
although the provisional measures order would necessarily no longer be in effect, an attempt
to return to the status quo prior to the issuance of that order would constitute an aggrava-
tion of the dispute.'®® This raises particularly interesting questions about the relative costs
and benefits of the award to Japan.

The award may already have had a negative impact on Japanese fishing interests. Exactly
one month after the award, following years of negotiation under a chairman with a remark-
able record of success at achieving accommodation and consensus in difficult law of the sea
negotiations,” on September 4, 2000, 2 new multilateral Convention on the Conservation
and Management of Highly Migratory Fish Stocks in the Western and Central Pacific Ocean
was adopted over Japan’s negative vote at the concluding session of a widely attended re-
gional conference in Honolulu.'* The likelihood that many participants, quite apart from
Australiaand New Zealand, were happyabout the arbitral award is slim. Some also perceived
a hardening of Japanese positions at the concluding session.'! Be that as it may, Article 31
of the new regional convention they adopted expressly incorporates the dispute settlement
provisions of the Straddling Stocks Agreement, which in turn incorporates the dispute settle-
ment provisions of the LOS Convention.'*

Regional fisheries negotiations in the last few years make clear that the Straddling Stocks
Agreement provides the onlywidely acceptable blueprint for promoting stability in high seas
fisheries relations, which in turn significantly affects stability in the law of the sea in general.
The Agreement consciously uses compulsory jurisdiction as a common refuge from the
storm of disagreement. One would think Japanese fishing interests in particular might have
benefited from an award that gently eased the way in.

V. DAMAGE CONTROL

What if the foregoing analysis is at least partly correct? What might Japan and other states
do to limit the potentially adverse affects of the award? Three things that might be done can
reasonably be viewed as consistent with the award. If enough governments take such steps,
the influence on future cases is likely to be decisive, and the problem of precedent contained.

— States could effectively overrule the result with respect to fisheries matters—as the
arbitral tribunal itself apparently acknowledged—by ratifying the Straddling Stocks
Agreement and encouraging others to join them by becoming party to both the

1 Award, supranote 15, paras. 67-70. The possible implication is that the duty not to aggravate or extend a
dispute, typically invoked in provisional measures orders, is relevant, at least in some circumstances, even when
the dispute is not pending before a tribunal.

1 The chairman, Ambassador Satya N. Nandan, was rapporteur of the Second Committee throughout the
Third UN Conference on the Law of the Sea and chaired important informal negotiations at the conference. He
subsequently headed the UNlaw of the sea office, chaired the negotiations for both the Agreement Implementing
Part XT of the LOS Convention and the Straddling Stocks Agreement, and is currently secretary-general of the
International Seabed Authority.

140 “The result of the vote was 19 in favour, 2 against (Japan and Republic of Korea), with three abstentions
(China, Franceand Tonga).” Multilateral High-Level Conference on the Conservation and Management of Highly
Migratory Fish Stocks in the Western and Central Pacific, Final Act n.7 (Sept. 5, 2000) (on file with author), at
<http://www.oceanlaw.net/texts/index.htm> (note 7is notincluded in the Webversion). The Japanese represen-
tative did notsign the final act. Political concerns regarding the provisions dealing with the participation of Taiwan
and French overseas territories, respectively, may have prompted the abstentions of China and France.

*! This may not be the kind of effect the arbitral tribunal expected. See text at notes 138 supra and 149 infra.

12 See supranote 78. There is an exception in Annex I, paragraph 3 of the new convention on the western and
central Pacific, supra note 140: disputes with a “fishing entity” (a reference to Taiwan) “shall, at the request of
either party to the dispute, be submitted to final and binding arbitration in accordance with the relevant rules of
the Permanent Court of Arbitration.”
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Agreement and the LOS Convention.* The arbitral tribunal itself appears to have
regarded this as a positive development.'*

— With respect to matters other than fisheries, it could help to instill a sense of cau-
tion in applying the award if governments made clear that the award is not in their
view necessarily relevant to the relationship between other agreements and the
compulsory jurisdiction provisions of the LOS Convention or other treaties.

— Finally, governments might declare that, absent an express provision, they do not
generally regard the presence, in treaties to which they are party, of dispute settle-
ment clauses that do not establish compulsory jurisdiction as excluding compulsory
jurisdiction under the LOS Convention or other treaties. Such declarations would
place the burden on the party advocating an implied exclusion of compulsory
jurisdiction.

Cautious governments often prefer to say nothing until a specific issue arises. The purpose
is presumably to keep options open. Silence, however, risks a broad interpretation of the prec-
edential effect of the award, which could prejudice interests not only in the compulsory juris-
diction provisions of the Law of the Sea Convention, butalso in comparable provisions of other
treaties. It also overlooks the fact that drafting decisions need to be made regarding com-
promissory clauses in new treaties. These problems are not likely to disappear on their own.

VI. CONCLUSION: HARMOI\iIZING THE MODELS

If the political process seriously deadlocks, arbitrators and adjudicators may be called
upon under the LOS Convention to act in some measure as conservators of last resort.™®
The underlying questions of whether and when a tribunal should intervene as conservator
of last resort are important. The award suggests that the arbitral tribunal did not exclude
such a role, but discerned no need for it in the SBT case.'*

While the conclusion thata tribunal has some role as conservator largely derives from the
substantive model of the LOS Convention, the suggestion that the role is assumed as a last
resort largely derives from the procedural model. The former emphasizes the need to ensure
compliance with the conservation and environmental norms of the Convention; the latter
emphasizes circumspection in displacing the political process, and eschews the role of con-
tinuing alternative manager of the scientificand technical issues and allocation quarrels that

3 See supra notes 129-35 and corresponding text. Still, cases have a way of surviving treaties that alter their
precise holdings. The mystique of Lotus persists notwithstanding the reversal suffered by its holding in Article 11
of the 1958 Convention on the High Seas (repeated in Article 97 of the LOS Convention).

M See supranote 135.

12 The term is mine. The argument in support of such a role for arbitrators and adjudicators is substantially
strengthened by the dispute settlement provisions (Arts. 27-32) of the Straddling Stocks Agreement, supra note
53. Articles 7(5), 16(2), and 31(2) regarding provisional measures contemplate the need “to prevent damage to
the stocks in question.” Article 30, paragraph 5 provides:

Any court or tribunal to which a dispute has been submitted under this Part shall apply the relevant pro-
visions of the [LOS] Convention, of this Agreement and of any relevant subregional, regional or global
fisheries agreement, as well as generally accepted standards for the conservation and management of living
marine resources and other rules of international law not incompatible with the Convention, with a view to
ensuring the conservation of the straddling fish stocks and highly migratory fish stocks concerned.

18 This conclusion appears to be the import of the observation regarding Article 300 of the LOS Convention
concerning good faith and abuse of rights:

The Tribunal does not exclude the possibility that there might be instances in which the conduct of a State
Party to UNCLOS and to a fisheries treaty implementing it would be so egregious, and risk consequences of
such gravity, thata Tribunal might find that the obligations of UNCLOS provide a basis for jurisdiction, having
particular regard to the provisions of Article 300 of UNCLOS. While Australia and New Zealand in the
proceedings before ITLOS invoked Article 300, in the proceedings before this Tribunal they made clear that
they do not hold Japan to any independent breach of an obligation to act in good faith.

Award, supra note 15, para. 64.
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typically plague conservation negotiations. Harmonizing the two requires a subtle appre-
ciation of the circumstances concerned.

An urgent need for intervention is itself a requirement for provisional measures.'*” More-
over, the risk of rapid imposition of provisional measures may encourage self-restraint and
negotiation.'*® On the other hand, progress in narrowing the dispute following a provisional
measures order may occur in the often substantial period required for preparation of the
parties’ memorials on the merits. The difficulty in fashioning final conservation judgments
of indefinite duration at the merits stage, and the likelihood that a tribunal may be asked
thereafter to address disputes regarding the judgment or changes in circumstances, accen-
tuates the problem of interfering with the political process in the long term. Accordingly,
the same measure of caution appropriate at the merits stage may not be appropriate at the
provisional measures stage.

Withoutregard to the precise legal grounds invoked for dismissal in the SBTaward (which
could exclude the same pattern in a future case), if one focuses only on the result, there is
something to be said for the message sent by the combined actions of the two tribunals in
the case: where conservation is at risk, the parties will be placed under the supervision of
a binding provisional measures order that is likely to restrain fishing for at least one season;
this will be done on the understanding that, if the parties show significant progress in
resolving matters on their own, the tribunal may withdraw from the matter by the time it is
ready to decide preliminary objections or other issues on the merits; this, in turn, will be
done on the understanding that the parties continue to make progress and do not revert
to the status quo ante.* The legal justification for such an approach is that the tribunals
are seeking to enforce both the substantive norms of the Convention (conservation and
management) and its procedural allocations of primary responsibility for achieving those
goals (adoption of conservation and management measures through arrangements or
organizations established by the states concerned).

Whether a jurisdictional approach in general, and the good faith and abuse-of-right
provisions of Article 300 in particular, are the most appropriate bases for deciding when a
conservation dispute is ripe for adjudication is a different matter.'®® The implication that
disputes excluded from compulsory jurisdiction can be heard as cases about good faith and
abuse of right may in itself be regarded as a troubling departure from the procedural model.
There is reason for concern even if (as seems plausible) the implication does not extend to
the exceptions to compulsory jurisdiction contained in section 3 of Part XV.

The reference in the award™ to the risk of grave consequences as a justification for judi-
cial intervention on the merits can be understood to reflect something of the alternative
standard for provisional measures set forth in Article 290(1) of the LOS Convention, which
permits judicial intervention “to prevent serious harm to the marine environment.”* The
underlying justification for judicial intervention on the merits may be found in the fact that
anegotiating deadlock among the parties allows unrestrained (or under-restrained) activi-
ties to continue that seriously implicate conservation and environmental duties owed to the

‘international communityas a whole (oratleast to all parties to the LOS Convention).!%® The
issue would be neither jurisdiction as such nor egregious conduct as such, but ripeness

7 See supra note 26.

18 The possibility of provisional measures is adverted to at several points in the Straddling Stocks Agreement,
suggesting perhaps a greater expectation of intervention. See supra note 145.

149 See Award, supra note 15, paras. 67-70.

150 See supra note 146.

151 Id-

152 See supra note 29.

153 The analogy in municipal law might be public interest or ordre public. Because the underlying substantive
objectives are stated in the Convention, and the article on provisional measures makes clear thatjudges and arbi-
trators are expected to implement them, I do not believe it necessary to reach further for a general theory of
public-interest norms in international law to justify such an approach.
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measured by an objective standard that focuses on the likelihood of continuing deadlock
and the gravity of the risks posed to the environment by the respondent’s alleged breach
of conservation and management obligations.

If all that was decided in fact in the SBT arbitration is that the dispute had not yet passed
a threshold at which the failure to reach agreement under the CSBT Convention was
deemed likely to seriously prejudice conservation and environmental obligations under the
LOS Convention, then one might form a different understanding of the award. Among
other things, it would become possible that the arbitral tribunal, notwithstanding its state-
ments to the contrary, did not entirely reject the argument that there was as yet no dispute
ripe for adjudication on the merits, particularly in light of the narrowing of differences and
other progress the tribunal pointedly noted had been made since the provisional measures
order a year earlier. From this perspective, all it would really have decided is that it was not
yet appropriate to step in as conservator of last resort.

Whether the arbitrators envisaged such an interpretation is not the question. Lawyers and
judgeslook for those elements of the accumulated learning in the law, including precedent,
that help in arriving at a reasonable resolution of the problem before them, and that point
to a desirable evolution of our understanding of the law and its administration.

If there is an alternative that emphasizes harmonization of political and judicial settle-
ment of disputes in the context of fisheries conservation, that alternative may have broader
application. An empbhasis on harmonization reflects the underlying view that, absent an
express indication of a contrary intent, one should attempt to give effect to all of the agree-
ments of the parties by first inquiring whether it is possible to reconcile them. The effort
that judges might expend on resolving a conflict between different dispute settlement
clauses might better be expended on finding ways to avoid that conflict by harmonizing the
dispute settlement clauses.

One possibility s to establish a temporal relationship between different dispute settlement
clauses that reflects the underlying view that, where reasonably foreseeable, voluntary
resolution of disputes is to be preferred. The ripeness test for adjudication on the merits
(but not necessarily for provisional measures) would be the plausible likelihood of voluntary
resolution of the dispute in a reasonable time under the procedures contemplated by the
agreement that does not provide for compulsory jurisdiction. This test is different from a
jurisdictional requirement that good faith efforts to achieve a voluntary settlement have
failed. A regime-building conception rooted in the treaty that provides for compulsory juris-
diction would inform the question of jurisdiction as such—that is, whether a tribunal has
the authority to prescribe provisional measures or decide the merits—but there could be
significant deference to a Westphalian conception in determining when a tribunal would
actually proceed to adjudicate and decide the merits.

There are doubtless other possibilities for harmonization both of the different dispute
settlement clauses and of the contrasting Westphalian and regime-building conceptions.
They depend largely on the particular treaties and issues involved. Some characteristics,
however, are common to any approach that emphasizes harmonization. At least four merit
particular attention.

— First, there is no presumption a priori for or against compulsory jurisdiction. Neither
the Westphalian conception nor the regime-building conception is necessarily
dominant.

— Second, so long as harmonization is possible, the issue is not jurisdiction as such or
admissibility of the claim in the abstract. For example, a tribunal could retain
jurisdiction while declining to adjudicate the merits for the time being in light of the
agreement of the parties regarding alternative procedures. Among other things,
this possibility means that the standards for provisional measures would not be
affected; in particular, prima facie jurisdiction would persist.



312 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 95:277

~— Third, the textbook maxims for determining which legal instrument prevails in the
event of a conflict would be irrelevant to the extent that harmonization could be
effected.

— Fourth, even if harmonization of the dispute settlement clauses proves impossible,
harmonization with the object and purpose of the relevant substantive regimes
remains possible. Pursuant to the basic rule that terms are to be understood in the
context of the instrument as a whole, primary emphasis in determining whether
jurisdiction exists should be given to the underlying relationship between com-
pulsory jurisdiction and the object and operation of the underlying substantive
regimes. Mechanical application of the later-in-time maxim, the maxim that the
specific governs the general, or other maxims should be avoided, especiallywhen the
practical effect of their application is to create a presumption against compulsory
jurisdiction established by long-term global regimes.

An attempt simultaneously to apply widely different conceptions of the nature of the
international legal system to the resolution of an issue may seem less orderly than some
might wish. But the vision of law as a largely autonomous order is itself contested. Both the
Westphalian conception and the regime-building conception now influence the expecta-
tions of governments and other constituencies of international law. If compulsory juris-
diction is peripheral to the former conception, it is undoubtedly more central to the latter.

The reality is that we find ourselves in an international legal system in transition. The
death of the state pronounced by some free market and globalization theorists at the end
of the twentieth century is, to recall Mark Twain’s turn of phrase, likely to prove as much
of an exaggeration as the comparable predictions by Karl Marx in the previous century.'**
Nevertheless, this period has witnessed increasing legal and practical constraints on uni-
lateral action as the principal means for encouraging compliance with international legal
obligations, including restraints on the use of force and on interference with trade and
communications. These restraints are especially relevant to the enforcement of obligations
with respect to activities beyond the aggrieved state’s jurisdiction. If the Westphalian con-
ception relies upon the freedom of a state to take action to protect its interests asa principal
law enforcement mechanism, that very conception may suggest that, to the extent such
freedom of action is limited, the system may be unable to bear the weight of accumulated
grievances unless alternative means are devised to achieve the same ends. The right to sue
is one such alternative. From this perspective, a presumption against compulsory juris-
diction—whether rooted in the Westphalian origins of modern international law or in the
maxims of the law of treaties—would seem to be in tension, in the most fundamental sense,
with the goals not only of the United Nations Charter, but of the open system of trade and
communications promoted by some of the most widely accepted regime-building treaties
in the world, including the WT'O agreements as well as the LOS and ICAO Conventions and
related instruments. .

The Westphalian and regime-building models do not necessarily and inevitably contradict
one another if the role of compulsoryjurisdiction in relation to both is carefully considered.
At least for the time being, one of the most significant contributions courts can make may
be to find areas of confluence and accommodation between the two conceptions of the
international order during the foreseeably substantial period in which neither can be ig-
nored. Reconciliation of the tensions between the values that guide us is one of the impor-
tant things we ask of law and legal process.

51n considering this issue in the context of regional integration, we must be cautious not to confuse the region
with the world. Not only empires, but federal or otherwise decentralized entities of continental proportions are
hardly unknown to the state system. The relationship between continental entities imagined in George Orwell’s
1984 was decidedly Westphalian in the worst sense.



