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COMMENTS

tfosorciM and croMiftos:
Why High-Technology Antitrust Inquiry
Is Backwards and Inside-Out

When Robin Hood undertook to rob his fellow-citizens he took
his life in his hand, and with at least some sort of courage took the
consequences of his crimes, but these modern footpads have not the
grace of his courage, but commit their robberies by stealth.!

I. INTRODUCTION

The recent government prosecution of Microsoft under section 2 of
the Sherman Act is the most controversial antitrust case in a generation.
Indeed, there was extensive criticism of the Clinton administration from
the political right for pursuing the case at all. Similarly, the political left
criticized the Bush administration for its leniency in the Microsoft prose-
cution. The controversy stemmed from the debate over two antitrust
issues: 1) when it is appropriate to prosecute under section 2 of the Sher-
man Act, and 2) what is the appropriate role of antitrust in complex,
fast-changing, high-technology markets?

Notably, there are additional considerations that did not play a sig-
nificant part in the public debate. For instance, some corporations
accused of being in violation of antitrust laws make enormous contribu-
tions to charity. Should these social benefits be part of the antitrust
calculus? If there is a place for consideration of these social benefits,
should the Federal Trade Commission or other governmental agency
consider them in deciding whether to prosecute the alleged antitrust vio-
lator? Perhaps the judiciary, instead, should factor in societal benefits
when determining liability.

An important subtext to consider is that while many things change
in the economy and society, others remain the same. Commentators
suggest that high technology poses numerous challenges to antitrust
analysis.”> While this is true, different challenges to antitrust analysis

1. 20 Cong. Rec. §3445 at 1457 (1889), reprinted in 3 American Landmark Legislation
1976, 34 (statement of Sen. Jones).

2. See generally StaN J. LeiBowrtz & StepHEN E. MARrGoLIs, WINNERS, LOSERS &
Microsort COMPETITION AND ANTITRUST IN HiGH TECHNOLOGY 54 (1999).

1275



1276 UNIVERSITY OF MIAMI LAW REVIEW [Vol. 57:1275

have occurred repeatedly throughout history.® Yet, the reality is that
anticompetitive behavior continues, but companies hide such disfavored
activity from the public.

This Comment will explore these issues, focusing particularly on
whether antitrust doctrines are relevant to high-technology markets. Part
IT begins with an explanation of fundamental economic principles as a
foundation for antitrust analysis. That section describes the analysis
used in antitrust review as it pertains to the dominant firms in high tech-
nology markets. Moreover, in subpart A of Part II, this Comment dis-
cusses the economic analysis, which happens to be difficult to conduct
because the measurements of market definition, relevant market, and
market power are particularly unclear for high-tech companies.* Using
these popular economic analyses, the next question is: How do these
economic principles fit within the various antitrust doctrines?

Using those fundamental economic principles, Part II B describes
tie-in arrangements. The primary concern with tie-ins is the ease with
which a high-tech company can incorporate many products to appear as
one. Under such a scenario, anticompetitive activity may create many
problems for the market, as well as for consumers. Section II C, looks at
the positive and negative aspects of network effects. Following the net-
work effects line of reasoning, Part IT C continues by describing barriers
to entry. The barrier to entry concept indicates either an attempt to
exclude competitors or the ability of competitors to enter the market
freely.

One negative consequence of these network effects and barriers to
entry is the development of monopoly and predatory practices. Part II D
discusses how these activities relate to the high-technology industry. In
Part II E the Comment describes the pro-high-technology antitrust com-
mentators’ assertions that speed of change and slowness of the judiciary
make antirust law irrelevant. Part II closes in subpart F with a short
discussion of whether the Sherman Act is the right tool for the high-
technology market.

In the high-technology industry, perhaps the judicial inquiry should
follow a traditional approach — the more predictable path. That is, the
antitrust analysis would take into consideration economic efficiencies
and give little importance to consumer welfare® in validating the avoid-

3. One need only look to the debates surrounding the railroad industry at its birth as an
example of the notion that monopoly seemed palatable because of the perceived benefits.

4. Considering the difficulty of economic analysis and the various opinions concerning these
analyses, this is considerably more challenging than one might believe it to be at first glance.

5. Consumer welfare is a concept that this Comment uses throughout its analysis to refer to
the totality of benefits consumers receive, excluding matters concerning health and safety. See
Robert A. Skitol, The Shifting Sands of Antitrust Policy: Where it has Been, Where Now, Where it
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ance of an antitrust prosecution. Part III of this Comment suggests that
the discretionary aspects of enforcing antitrust regulations through eval-
uating consumer welfare would give the government an opportunity to
refrain from pursuing companies that voluntarily disgorge monopoly
profits.® Indeed, the government could balance the social benefit created
by an organization against the anticompetitive activity to establish a
guideline for determining whether to prosecute.’

Social benefits analysis could be used to differentiate between com-
panies that ought to be subject to prosecution and those that add ample
public benefit and, thus, should not. Such an analysis parallels the tax-
exempt organization inquiry performed by the Internal Revenue Service
(IRS). Part III A discusses this public-versus-private concept using the
tax-exempt organization test as an analogy. Exempt-organization analy-
sis seems particularly well-suited to the antitrust inquiry because argua-
bly the courts demonstrate similar reasoning within contemporary
antitrust inquiry. Ultimately, by keeping this prosecutorial balancing
test outside of the antitrust test, the judicial inquiry can focus exclu-
sively on the anticompetitive behavior.

An important backdrop and underlying principle to this Comment
is the Sherman Act’s primary concern: protecting competition and not
competitors. This seems contrary to the common conception of the anti-
trust goal, namely, protecting competitors.® Consider, for example, the

will be in its Third Century, 9 CornELL J.L. & PuB. PoL’y 248-49 (1999) (discussing Robert
Bork’s analysis of the “Chicago School philosophy in a broadly influential 1978 book entitled,
The Antitrust Paradox: A Policy at War with Itself. An understanding of the thrust of this
philosophy is critical to an appreciation of what has happened to antitrust policy from the end of
the 1970s to our day.”).

6. As this Comment states, there exists the inference that discretionary government
prosecution of anything, particularly antitrust regulations, stems from the political environment
within which the government operates. See, e.g., Holman W. Jenkins Jr., All Wires Lead to
Washington, WaLL St. J., Jul 5, 2000, at A23. Jenkins argues, “Those who gurgle about the ‘rule
of law’ in antitrust don’t know, or have forgotten, that antitrust enforcement has always been an
area of untrammeled policy initiative masquerading as law enforcement.” Thus, an alternate
method of effectively discriminating between warranted and unwarranted prosecutions is
necessary.

7. This position is contrary to the stated analysis involved in many antitrust situations.
Despite the palpable aversion to weighing social benefits, the mere fact that economic benefits are
considered somewhat belies that aversion. Indeed economic goals are arguably societal benefits.

This Comment uses “social benefits” to refer to the benefits received by society in general.
Those benefits may relate to health and safety.

8. Milton A. Marquise, Remarks at The Eighteenth Annual National Regulatory Conference,
Safe Harbor or Uncharted Waters? Antitrust, Market Power, and Regulatory Oversight Panelists,
Antitrust and Market Power, in 7 RicH. J.L. & Tech. 2 (2000). As an example of the perception
that antitrust protects the competitor, it is useful to consider reports on the manner in which a
competitor was harmed by the predatory behavior of an alleged Sherman Act violator. See, e.g.,
Thomas Sowell, Predatory Prosecution, Forsges, May 3, 1999, at 89.
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skeptical view at least one writer expressed about the legal analysis in
antitrust litigation:

The courts have long paid lip service to the distinction that econo-

mists make between competition — a set of economic conditions —

and existing competitors, though it is hard to see how much differ-

ence that has made in judicial decisions. Too often, it seems, if you

have hurt competitors, then you have hurt competition, as far as the
judges are concerned.’
Perhaps the above idea stresses only a semantic difference.'® Neverthe-
less, this Comment discusses the antitrust analysis applied to high-tech
markets with an eye toward protecting competition and the associated
benefits.

Clearly, the idea that Robin Hood"' took from the rich and gave to
the poor does not change the fact that Robin Hood was a thief. Yet,
does the metaphor suggest that those who are involved in a theft, done
for a greater good, may attain forgiveness? Extending that idea even
further, it seems that the altruistic activity of an organization helps that
organization better align itself with the positive concept associated with
the Robin Hood ideal, thereby avoiding the negative connotations
described as “these modern footpads have not the grace of his cour-
age. . .”'? Is Microsoft Robin Hood? '

9. See Sowell, supra note 8.

10. If it is true that competition, rather than the competitors, is protected, the civil remedy is
ironic as only a competitor is able to seek relief. Id. See also Brunswick Corp. v. Riegel Textile
Corp., 752 F.2d 261, 266 (7th Cir. 1984). On the other hand, entities within the market are the
best candidates to bring an action because they have the business experience to know the manner
in which the anticompetitive activity is harming the market. See, e.g., W. Kip. Viscusi ET AL.,
Economics oF REGULATION aND ANTITRUST 73 (2d ed. 1995) (1992).

The concepts discussed thus far and those to be discussed later in this Comment depend on
certain assumptions. One major assumption here is perfect competition:

[T]he theoretical world of perfect competition. Every microeconomics text devotes
much attention to the perfectly competitive model. The key assumptions are:
1. Consumers are perfectly informed about all goods, all of which are private goods.
2. Producers have production functions that rule out increasing returns to scale and
technological change.
3. Consumers maximize their preferences given budget constraints; producers
maximize profits given their production functions.
4. All agents are price takers, and externalities among agents are ruled out.
5. A competitive equilibrium, that is, a set of prices such that all markets clear, is
then determined.
Id
11. See Cona. REC., supra note 1.
12. Id.
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II. Economic Basics: DOES ANTITRUST APPLY TO
HicH-TeECcHNOLOGY MARKETS?

Some commentators argue that the antitrust laws, which seek to
remedy an aggregation of market power under one firm, should not
apply to the high-tech industry.’® Others argue just the opposite.'

As a demonstration of some of the points on both sides of this argu-
ment, consider first that the fast-changing nature of the high-tech indus-
try mitigates the harm because continuous improvements and innovation
lessen the likelihood of sustained monopoly.'> Conversely, the exis-
tence of a monopoly may suffocate innovation because the monopolist
has less incentive to innovate, and the monopolist’s exclusionary
actions, intended to secure monopoly profits, may push the monopolist
to exclude new entrants from the market despite the innovative technolo-
gies they bring. Second, some suggest that network effects'® are value-
adding and provide helpful benefits for the consumer of high-technology
products and services.'” Moreover, there could be a net gain to eco-
nomic efficiencies when considering the positive effects of productive
efficiency gains due to suggested short-term monopoly versus the allo-
cative efficiency losses arising from monopoly. On the other hand, net-
work effects are also associated with barriers to entry,'® which suggests
that strong affinities to the benefits reaped deter innovation.

Using this debate as a backdrop, to determine whether Microsoft —
or, for that matter, any other high-technology marketer — is Robin
Hood, some initial standards must be established. Those standards build
on economic principles. The primary, and perhaps most important, eco-
nomic principle for the purposes of this Comment is market power.

Before discussing market power, it is important to note that there
have been opposing views of the standard. These views depend upon
which side of the high-tech antitrust argument you support. One side

13. See generally LEIBowiTz & MARGOLIS, supra note 2.

14. See generally Robert Pitofsky, Remarks at the F.T.C. Antitrust, Technology and
Intellectual Property Conference (Mar. 2, 2001) at 2001 WL 206413. (Robert Pitofsky is the
chairman of the F.T.C.). Notably, this Comment deals with issues such as monopoly, tying and
predation as those concepts relate to high-tech markets but does not address price fixing laws.

15. See infra text Part II E. Consider the money spent by the government in pursuit of
eliminating a monopoly that is self-defeated before the court remedy could be exacted. See, e.g.,
infra text accompanying note 165. The “moving target” concept, as defined for the purposes of
this Comment, refers to the likelihood that anticompetitive activity concerns a product or service
that will likely change or become obsolete before a court could resolve the underlying dispute.

16. See infra text Part I1 C & D.

17. See Daniel L. Rubinfeld, Competition, Innovation, and Antitrust Enforcement in Dynamic
Network Industries, Address Before Software Publishers Association (Mar. 24, 1998), ar 1998
WL 1769814 at *14.

18. See infra text Part 11 C.
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argues that antitrust law is an inappropriate way to govern competition
in the high-technology market. Predictably, these commentators’ market
power analyses stress those factors that deal with efficiency.!® Alterna-
tively, the opposition proposes a market power standard that focuses on
the virtues of competitiveness.2°

Nevertheless, both sides of the high-tech antitrust argument disa-
gree on the extent to which large participants in high-tech markets have
market power and its dangers.?! Relying on this principle, consider the
initial economic analysis of a simple monopoly where price is set when
marginal cost (MC) equals marginal revenue (MR).?> The effect of set-
ting the price according to MC = MR is that some consumers, not pre-
pared to pay the monopoly price, are likely to switch to another product
they desire less. The net effect of this behavior on the economy is a loss
of efficiency.??

19. See infra text this Part.

20. See infra Parts 11 B & E.

21. Economics & ANTITRUST PoLicy 2 (Robert J. Larner & James W. Meehan, Jr. eds.,
1989).

The intellectual foundation for the structural approach to antitrust policy is
contained in the structure-conduct-performance paradigm. The paradigm states that
market power (that is, the ability to restrict output and raise price) is determined by
a few key elements of market structure, in particular, market share, concentration,
and barriers to entry.

22. See Richard A. Posner, The Theory of Monopoly, in ECONOMIC ANALYSIS AND ANTITRUST
Law 22 (Terry Calvani & John Siegfried eds., 2d.ed. 1979). Marginal cost is the additional cost
associated with an additional unit produced and marginal revenue is the revenue associated with
one additional unit sold. Accordingly, “[t]he monopoly price . . . is the price that a company
having no competition or fear thereof would charge.” Id.

23. Id. at 17. Consider the following discussion of efficiency:

There are four fundamental aspects of efficiency, distinguished as follows:
1) “Technical efficiency”: a company produces a certain level of output by using the
minimum level of physical inputs; an example of technical inefficiency is when
more people than necessary are used to carry out a certain task.
2) “Allocative efficiency”: a company uses inputs in the right proportion (for given
input prices) to produce a certain level of output; an example of allocative
inefficiency is when the wrong people carry out the wrong tasks (i.e. wrong input
mix), for instance when company managers dedicate time to secretarial tasks such
as typing instead of thinking how best to run the company.
3) “Economic efficiency”: a company produces a certain level of output at the
lowest feasible costs; costs may rise above the lowest possible level due to lack of
either technical or allocative efficiency.
It should be clear from the above that economic efficiency is a more stringent
requirement than technical or allocative efficiency. Both technical and allocative
efficiency are required to achieve economic efficiency.
Finally when time is taken into account the relevant concept is:
4) “Dynamic efficiency”: a company’s output is economically-efficient (i.e. a
certain level of output at minimum costs) over time.
John Cubbin & George Tzanidakis, Techniques for Analysing Company Performance, Bus.
STRATEGY REV. (Winter 1998), at 39 (first emphasis added).
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The loss of economic efficiency in a high-tech market could
include a decrease in innovation®* because “a monopolist has less of an
incentive to innovate . . . [in fact, the predacious company] gains less
than a new entrant to the market.”>®> As a result, innovation would cause
a monopolist to switch existing profits for the newly created product,
whereas a market entrant realizes profits earlier in production.?® Some-
what counterintuitive is the fact that “the net gain to the entrant will be
greater than to the monopolist . . . ”*’ Furthermore, exclusionary behav-
ior tends to reduce the benefits of innovation because there is a chilling
effect on the incentive to develop new high-tech products. Unfortu-
nately, it is not easy to understand the impact of today’s competition
restrictions on the innovations of the future. Nevertheless, there is an
immeasurable loss of future efficiency.

Another ramification of inefficiency is the likely market selection
by consumers of inferior products for the sake of compatibility.?® These
market reactions hinder economic adjustments for consumer tastes,
changes in income, and changes in technology, because the consumers’
market response reflects inefficient decision-making.*

Conversely, the economic model of a competitive market allows
supply and demand (the measure of producer and consumer behavior) to
determine the market price.*® Price inflexibility and rigidity, hallmarks
of monopoly, are exclusively manifestations of the producers’ behav-
ior3' Any downward price movements occur because the monopolist
adjusts output and the employment of the factors of production,*

24. U.S. v. Microsoft Corp., 253 F.3d 34, 99 (D.C. Cir. 2001)

Testimony from Dean Richard Schmalensee, Dean of MIT’s Sloan School of
Management, that dividing Microsoft likely would “harm consumers through higher
prices, lower output, reduced efficiency, and less innovation” and would “produce
immediate, substantial increases in the prices of both Windows and Office” (internal
citation omitted).

25. The Institute for Fiscal Studies, Innovations and market structure, at hup:/
www.ifs.org.uk/innovation/innovations.shtml (last modified Jan. 22, 2001).

For the purposes of this Comment, “new entrant” means a person or company that has not
been selling goods, providing services or both in or through the subject market.

26. Id.

27. Id.

28. LeiBowiTz & MarGoLIs, supra note 2. Economic inefficiency denotes that there is a
viable alternative available, which Leibowitz and Margolis refer to as third-degree path
dependence.

29. David R. Kamerschen, The Economic Effects of Monopoly: A Lawyers Guide to Antitrust
Economics, in ECONOMIC ANALYSIS AND ANTITRUST Law 33 (Terry Calvani & John Siegfried
eds., 1979).

30. Id.

31. See id.

32. According to standard economic theory, there are three factors of production—

land, labour and capital. In practice, in modern expositions, land is often
amalgamated with capital, and we are left with only two factors—Ilabour and
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While this unusual approach to prosecutorial decisionmaking
sounds extremely out of sorts when compared to the mainstream thought
on antitrust, consider the fact that many activities presently aiding the
public receive preferential treatment under the law. Also, there are
many companies indulging in this philanthropic activity. For example,
“IBM has committed a total of $70 million to its Reinventing Education
program, which now reaches 65,000 teachers and 6 million students.”!82
In fact, such a charitable endeavor brings with it a competitive advan-
tage in and of itself.'®?

The idea is not new. There are exemptions from competitive regu-
lations where the organization provides some return to the community.
For instance, purchases by a company may be exempt from antitrust
“proscriptions” so long as they comply with the strict interpretation of
the standards applied to the exemption.'®* In fact, the Court acknowl-
edged that the creation of the exemption was “concerned with the suspi-
cion [the regulation] . . . actually might operate to outlaw price favors
that sellers would wish to grant to eleemosynary institutions.”'8> Here
comes Robin Hood; perhaps the best way to account for the good inten-
tions of the thief is by determining his selflessness.

182. Michael E. Porter & Mark R. Kramer, The Competitive Advantage of Corporate
Philanthropy, Harv. Bus. J,, Dec. 2002 at 5, 14.

183. For a complete discussion on the competitiveness of philanthropy, see generally, id. For
example, the strategy is easily discerned by common business analysis:

When corporations support the right causes in the right ways — when they get the
where and the how right — they set in motion a virtuous cycle. By focusing on the
contextual conditions most important to their industries and strategies, companies
ensure that their corporate capabilities will be particularly well suited to helping
grantees create greater value.

Id. at 14.

184. Abbott Labs. v. Portland Retail Druggists Ass’n, Inc., 425 U.S. 1 (1976) (holding that the
Nonprofit Institutions Act exemption for purchases of supplies by a nonprofit hospital for its “own
use” does not exempt all of such a hospital’s drug purchases from the Robinson-Patman Act but
only those supplies that reasonably may be regarded as used by the hospital in the sense that such
use is part of and promotes the hospital’s intended institutional operation in the care of its
patients). The Robinson-Patman Price Discrimination Act is an antitrust statute; however, it does
not deal with the same type of conduct as the Sherman Act. See 15 U.S.C. § 13(c). Nonetheless,
this is one example where the benefit associated with anticompetitive conduct becomes condoned
because of the broad benefit to the publioc such conduct creates. In a further refinement of the
antitrust exemption, the court stated that it would not extend the exemption to those who then
proceeded to sell the product in competitive markets. Jefferson County Pharmaceutical Ass’n,
Inc. v. Abbott Labs., 460 U.S. 150 (1983) (holding that state and local government hospitals could
not resell, in competitive markets, pharmaceutical products bought under the antitrust exempted
price discount).

185. Abbott Labs., 425 U.S. at 1313. “Eleemosynary” means, “pertaining to alms or
almsgiving; charitable. . . . It derives from medieval Latin eleemosynarius, ‘compassion,
mercy. ...” World Wide Words at http://www.quinion.com/words/weirdwords/ww-ele1.htm (last
modified Feb. 22, 1999).
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A. Public Versus Private Benefit:

For this new (or not so new) analysis to work, the government or
the courts must first determine if a public benefit exists. For this pur-
pose, the tax code provides a particularly appropriate analogy. For
instance, the provision dealing with exempt organizations'®¢ involves an
inquiry into the philanthropic activity of an organization to determine
whether there is any tax liability. Moreover, the inquiry analyzes chari-
table activity that furthers a “religious, charitable, scientific, testing for
public safety, literary, or educational purposes, or for the prevention of
the cruelty to children or animals.”'®? Further expanding the type of
activities sheltered from taxation are

[clivic leagues or organizations not organized for profit but organized
exclusively for the promotion of social welfare, or local associations
of employees, the membership of which is limited to the employees
of a designated person of persons in a particular municipality, and the
net earnings of such entity are dedicated exclusively to charitable,
educational, or recreational purposes.'®®

As interpreted in the federal tax regulations, guidelines are availa-
ble to determine the purpose of activities within an organization. The
interesting irony in this analogy, however, arises when the government
determines tax exemption; the government must avoid the trap of look-
ing for private benefit as a way to defeat the exemption (i.e., although
there is a private benefit, the fact that there is a predominant public ben-
efit is sufficient to maintain exempt status).'®® Conversely, for this anal-
ysis to work, the standard must measure private benefits balanced
against the public benefit. Inasmuch as exempt status is a measurement
to construe public benefit or, arguably, societal gain, the additional pri-
vate benefits available to the company should not create another advan-
tage that could defeat competition.'”® For this analysis to have any

186. 26 U.S.C. § 501(c) (2001); 26 C.F.R. § 1.501(c)(3) (2002); Treas. Reg. § 1.501(c)(3)
(2002).

187. 26 U.S.C. § 501(c)(3) (2001); 26 C.F.R. § 1.501(c)(3) (2002); Treas. Reg. § 1.501(c)(3)
(2002). These categories are used to define the types of objectives that will provide organizations
with tax exemption.

188. 26 U.S.C. § 501(c)(4) (2001).

189. Starr oF THE JOoINT CoMM. oN TaxaTioN, 106TH CoNG., STUDY OF THE OVERALL STATE
OF THE FEDERAL TAX SYSTEM AND RECOMMENDATIONS FOR SIMPLIFICATION, PURSUANT TO
Section 8022(3)(B) oF THE INTERNAL REVENUE CopE OF 1986, VoLUME m: AcapeMIC PAPERS
SuBMITTED TO THE JOINT COMMITTEE ON TaxaTioN 144 (Comm. Print 2001). (Frances R. Hill,
Private Benefit, Public Benefit and Exemption, Prepared for the Joint Committee on Taxation
Simplification Study). See also Frances R. HiLL & DoucLas M. ManciNo, TAXATION OF
Exempt ORGANIZATIONS (2002).

190. See generally Porter & Kramer, supra note 182.
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meaning at all, private benefits need to be distinguished from public
benefit.

There are two perspectives in viewing the distinction between pub-
lic and private: from the giver and from the receiver. Both perspectives
are important to gain an understanding of the difference.'®' Both
intended and unintended beneficiaries exist, depending on the type of
exempt activity; this parallels the free-rider'®? issue in economics.'”?
From this perspective, the public benefit arises regardless of “whether
preventing cruelty to animals or presenting opera or fostering interest in

stamps or any of the other hundreds, if not thousands, of interests
27194

Next, perhaps adding more difficulty for antitrust discretionary
prosecution, an analysis of the activities from the perspective of the
company with market power should follow. The same activity may eas-
ily create private interest when directed at one group and establish a
valid public benefit if aimed at a different group.'®> Consider the con-
trast between a gift of football tickets to prospective clients versus the
same gift to economically challenged children — the former demon-
strates private benefit and the latter illustrates public benefit.'?® As with
most of the previous models, however, this too is simplified because the
standard does not account for the many permutations of activity mixed
with both public and private benefits.

One such complication occurs when the public/private benefit cate-
gory is mixed; in fact, this is when antitrust violations invite this analy-
sis. When the value of the private benefit portion of the activity
becomes substantial, it seems to diminish the value of the public bene-
fit.'7 As a clarifying example, the existence of just one private benefit
activity, if it is significant, “destroy[s] the exemption regardless of the

191. 1d.

192. See generally Polk Bros., Inc. v. Forest City Enterprises, Inc., 776 F.2d 185 (7th Cir.
1985). The free-rider concept refers to using the positive benefits arising from an activity
although it was not intended for the one receiving the benefit. In antitrust litigation, a party uses
the free rider doctrine as a defense to the prosecution.

Arguably, the suggested analysis does not pose a free rider problem because the inquiry is
more individualized, as it relates only to the alleged monopolist. If, on the other hand, there were
benefits transferred to non-contributors, that would necessitate a greater isolation in the inquiry.

193. Starr oF THE JoINT CoMM. ON TAXATION, supra note 189, at 143,

194. Id.

195. See generally id.

196. Id. at 144, n.5.

197. Cf World Family Corp. v. Comm’r of Internal Revenue, 81 T.C. 958, 966 (1983)
(holding that when there is an otherwise charitable organization, an insubstantial private benefit
endeavor does not defeat the exempt status). It is important to note that the court stated that if the
private benefit activity were substantial there would be no grounds to maintain the exemption.
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number or importance [of public benefits gained.]”'*® Generally, a pri-
vate benefit is likely associated with the philanthropic activity that gen-
erates a public benefit. However, the private benefit might be
incidental.'®®

With the definitions of public-versus-private benefit set forth, the
notion of what “substantial” means requires further clarification. Con-
siderably critical to this analogy, the standard for when a benefit is “sub-
stantial” versus “incidental” is best articulated by the following: “[a]
benefit will be incidental in the quantitative sense if it is insubstantial
when compared with the public benefit provided by the organization.
The quantitative standard is thus not a bright line percentage test but
instead a facts and circumstances test balancing public and private
benefits.”2%°

The difficulty exists when a public benefit includes an expressly
private benefit that will generate profit for the subject organization.?®'
In light of this conflict, the fact that a substantial portion of the perform-
ance becomes a private benefit is only important if the exempt activity
confers private benefits to the subject company.?**> Accordingly, a pri-
vate benefit to the organization that specifically occurs through an activ-
ity for a public purpose defeats its public benefit exemption status.>*>

The tax regulations seem to contain a framework that lends itself to
a better determination of the socially beneficial activities than the argua-
bly ad hoc inquiry used in today’s antitrust analysis. Whether the gov-
ernment or the courts conduct this inquiry is not critical to this Comment
because both branches currently conduct the analysis for exempt status.
Either the Internal Revenue Service (“IRS”) in the first instance, or the
tax court reviewing the IRS’s determination, are usually able to deter-
mine whether an organization is exempt.*** Along the same lines, the
public benefit of the company with market power measured against its
corresponding private purpose does not belong in the antitrust analysis.

198. Better Bus. Bureau of Wash., D.C., Inc., v. United States, 326 U.S. 279, 283 (1945).

199. See STAFF OF THE JOINT ComM., supra note 189, at 152, (citing Gen. Couns. Mem. 37789
(Dec. 18, 1978)).

200. Id. (citing Gen. Couns. Mem. 37789 (Dec. 18, 1978); Gen. Couns. Mem. 35701 (Mar. 4,
1974); Gen. Couns. Mem. 39862 (Nov. 22, 1991)).

201. Cf United Cancer Council, Inc. v. Comm’r of Internal Revenue, 165 F.3d 1173, 1174 (7th
Cir. 1999).

202. See generally id.

203. Cf. Gen. Couns. Mem. 36157 (Feb. 10, 1975). (“[Alithough the organization is primarily
engaged in promoting the general welfare of the community, it is not organized and operated
exclusively for charitable purposes. The organization is not, therefore, exempt under Code
§ 501(c)(3).”). The community organization, in doing its work, created a private benefit for its
members. It is unclear where the balance is drawn between the incidental nature and
substantiality of the private benefit versus the public purpose and its benefit.

204. This process could track the exempt organization process of the Tax Court.
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Instead, the Federal Trade Commission (“FTC”) can use the tools pres-
ently used by the IRS. After using this analysis, the FTC would know
which suspect firms to prosecute.?%%

Consider the case where a company with market power in software
would provide its product for impoverished communities. This is
facially a public benefit; nevertheless, the private purpose could be that
the firm creates path dependence for its product.?®® The follow-up
inquiry would be whether the private benefit is incidental or substan-
tial.27 The network effects of the software provided to the underprivi-
leged could be of such a value as to overwhelm the public benefit.2%®
The direct benefit returned to the manufacturer, however, may be so
attenuated that the public purpose survives. This is analogous to the
court’s antitrust balancing of the monopolist’s negative impact on com-
petition with the economic benefit of the actions of that same
organization.”*®

This suggested adaptation seeks to split antitrust analysis; neverthe-
less, antitrust policy “supplies a general legal framework that can be
called upon by many firms in a variety of industries to secure advantages
over rivals or to obtain protection from competitive market forces.”?!°
In so doing, the use of the antitrust laws both protects the competitive
forces in the economy and, through wealth redistribution, keeps the ben-
efits flowing to the public.?!' This result occurs because the discretion
used in the application of the law “consider[s] each case on its merits,
weighing the social benefits and costs of the practice at issue in passing

205. Admittedly, this is a simplified description. Importantly, however, the illustration is
appropriate to demonstrate the strategic framework within which the analysis would operate. The
tactical specificity becomes more critical after the scheme is incorporated.

206. Compare Gen. Couns. Mem. 36157 (Feb. 10, 1975) with Baron & Hannan, supra note
181; LEiBowitz & MARGOLIS, supra note 2, at 51.

207. See United Cancer Council, 165 F.3d at 1174; See also STAFF oF THE JoINT CoMM., supra
note 189, at 152.

208. One such example may be the distribution of free software by America Online for the
purposes of creating a group of users dependant on the service to the exclusion of other Internet
providers. This Comment does not take the naive position that impoverished communities have
access to computers on any expansive scale. Instead, there are circumstances under which the
required hardware may be made available in much the same way as cell phones. A full discussion
of this issue is beyond the scope of this Comment.

209. Some of the analysis that the court undertakes is known as “filtering.” Cf. Oliver E.
Williamson, Delimiting Antitrust, in REVITALIZING ANTITRUST IN ITS SECOND CENTURY, Essays
ON LEGaL, Economic, AND PourTicaL PoLicy 219 (Harry First et al. eds., 1991). “The purpose of
a filter is to perform a sort between problematic and unproblematic cases.” Williamson
differentiates filters based on strategic versus non-strategic factors.

210. See SHURGART, supra note 180, at 53. The quote is from chapter 3, which discusses
business enterprises and the antitrust arena.

211. Id. at 54.



2003] TFOSORCIM AND CROMIFTOS 1313

on its legality.”?'? Thus far, the theme is to decide carefully which
anticompetitive activities to prosecute and then strictly apply the rules
based upon the idea - protect competition.?'?

Under this approach, fewer governmental prosecutions will occur.
The civil remedies of treble damages and costs?'* provide enough incen-
tive for private protection of the competitive marketplace. The danger is
that the incentives combined with the current state of antitrust analysis
may lead to abuse of the power to commence litigation.>!'*

An opposing view is that companies will limit anticompetitive
behavior because the threat of civil suit remains a deterrent. Indeed, the
reason for the Sherman Act’s treble damages provision is to deter
anticompetitive behavior; this is arguably a tactic commonly employed
by legislatures to induce civil enforcement of difficult issues. One rea-
son for reliance on the proposed pre-litigation public benefit standard is
that this proposal concerns only governmental prosecutions. Further-
more, the current competitiveness-versus-benefit analysis favored by
pro-high-tech antitrust commentators, moved to extra-judicial determi-
nations, simplifies the judicial antitrust inquiry.

Thus, the restructured analysis will create easier outcome predic-
tions ultimately showing the concerns about burgeoning civil claims to
be unwarranted.?'¢ Moreover, despite the deterrent effect of civil litiga-
tion, at least one additional limitation to the problem of excessive litiga-
tion exists: the fact that high technology markets involve a moving
target?'” might create a mootness issue and thus provide further disin-
centive to making the civil claim.?'® For instance, while the monopolist
might remain liable for damages during the monopoly period, the lim-
ited time of monopoly dominance shrinks the amount of damages availa-
ble in most cases. This lessened amount of damages would likely deter
the civil claimant due to the risk associated with an unfavorable outcome
versus the expected award from a favorable one.

212. Id. at 180.

213. The challenge is that the Sherman Act, Clayton Act, and the “rule of reason” contain very
vague language with respect to the harm to competition. As such, the strict application of
legislative intent may be the ad hoc inquiry that exists today. On the other hand, the intent was to
protect competition. Under that broad construction, this Comment attempts to fashion a standard
to govern high technology companies.

214. 15 U.S.C. § 2 (2001).

215. See SHURGART, supra note 180, at 140.

216. Contra id. at 138-54. The entire book argues that antitrust litigation is damaging to the
economy. The private interests will take advantage of the structure to transfer the gains from
competition to the inefficient.

217. See supra text accompanying note 164.

218. See, e.g., Pan Am. World Airways, Inc. v. United States, 371 U.S. 296, 327 (1963). See
also Public Utilities Comm’n of the State of California v. F.E.R.C., 236 F.3d 708, 713-14 (D.C.
Cir. 2001).
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IV. CoNcLUsION

Competition is a public good and each individual customer and
supplier has a natural inclination to act as a free rider. The antitrust
laws allow society to make a collective decision that internalizes the
provision of this public good.*"°
Many arguments exist that support companies’ contentions, like
Microsoft’s, that antitrust is ill-suited for the high-tech market. Yet, the
Sherman Act’s drafters understood that, regardless of the breadth of
commerce and competition, the “power of control, [is] unlimited save by
the discretion of Congress.”??® Demonstrating its discretion, Congress
enacted antitrust laws. All of the arguments to avoid the implications of
the Sherman Act use the perception that society benefits (regardless of
whether it is called economic efficiency, consumer benefits, or some
other term) because the products or services are valued. Nevertheless,

that was not the way that Congress chose; it did not condone “good

trusts” and condemn “bad” ones; it forbad all. Moreover, in so doing

it was not necessarily actuated by economic motives alone. It is pos-

sible, because of its indirect social or moral effect, to prefer a system

of small producers, each dependent for his success upon his own skill

and character, to one in which the great mass of those engaged must

accept the direction of a few. These considerations, which we have

suggested only as possible purposes of the Act, we think the deci-

sions prove to have been in fact its purposes.??!

Thus, the likely intent of antitrust laws was to ensure the efficient
operation of the free market and secure long-term benefits to the con-
sumer, the industry, and the economy; in other words, to protect society
from anticompetitive behavior. Although high technology creates many
opportunities to view competitiveness as providing successful firms with
an escape from antitrust liability, the fundamental question remains: Is
the company acting anticompetitively? Regardless of all the variations
of antitrust analysis, when a firm engages in predatory or exclusionary
practices, it should be liable under the Sherman Act.

Predatory and exclusionary behavior tends to reduce the benefits of

219. See Salop & Romaine, supra note 177, at 628.

220. 20 ConG. REc. $3445 at 1457 (1899), reprinted in 3 AMERICAN LANDMARK LEGISLATION
1976, 33 (representing the statements of Sen. Jones).

221. Aluminum Co. of Am., 148 F.2d at 427. While subsequent cases may have repudiated
Aluminum Co., the fact remains that the intention of the Sherman Act was to eliminate trusts. See
generally Spectrum Sports, Inc. v. McQuillan, 506 U.S. 447 (1993); see also Brooke Group Ltd.
v. Brown & Williamson Tobacco Corp., 509 U.S. 209 (1993). Moreover, this article argues that
the purpose of the antitrust laws is to eliminate anticompetitive behavior that returns no public
benefit to society. As such, the later cases tend to weaken the proscriptions against
anticompetitive behavior to the point that those who would assert a private suit face the
problematic analysis that exists within the antitrust inquiry today.
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innovation because there is a chilling effect on the incentive to develop-
ing new high-tech products. Unfortunately, it is not easy to understand
the impact today on the innovations of the future resulting from the
restricted competition. Accordingly, one could view antitrust litigation
as preventative, punishing the anticompetitive actions of a company to
fashion a remedy that will protect upcoming products. One such remedy
available for the courts is to disgorge an abusive firm’s profits. By tak-
ing the profits, the court imposes on the firm what this Comment sug-
gests the firm do on its own: transfer profits back to society.

Redistributing the profits to benefit the public allows the courts to
either maintain or return to a more focused interpretation of the antitrust
laws. Furthermore, watching from the sidelines, the FTC can exercise
discretion in prosecuting companies under the Sherman Act. Looking
for those organizations that actively participate in public benefit through
philanthropy ensures that all anticompetitive activities lack the financial
incentive of extraordinary profits.

Because the philanthropic company’s self-disgorgement of monop-
oly profits to society would not be subject to government prosecution,
continuing to operate as a monopoly, therefore, does not seem to have
the same appeal as before. Instead, the company may diversify into
other unrelated markets. In any event, under this construct the result
would be that anticompetitive behavior has no potential return to the
would-be antitrust violator.

As for those companies that do not redistribute monopoly profits,
they face the full force of governmental prosecution. In addition, these
companies also face civil action under antitrust law. The likely effect of
increased civil litigation acts as another deterrent. Perhaps the result
would be fewer anticompetitive acts. After all, is that not the purpose of
antitrust in the first place?

The current judicial inquiry arguably disfavors antitrust litigation if
sufficient economic benefits exist; this Comment argues these benefits
are part of the prevailing social good Thus, the probable outcome of
such an economically focused inquiry leaves the prosecution with a los-
ing case. High-technology antitrust commentators favor different analy-
ses, some of which exist in law today, thereby leaving the antitrust civil
suit severely weakened. This potential or actual atrophy opens the high-
technology market to attack by predatory practices disguised in the cos-
tume of societal good.

As a result, today’s high-technology companies are not Robin
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Hoods, acting with grace of courage, but modern footpads, committing
their robberies by stealth.

JoN POLENBERG*

* J.D. candidate 2003. There is no success without the support of mentors and family. The
comments of Professor Marc A. Fajer, while critical at times, were tremendously helpful, and
without his help this Comment could not exist. I have broadened concepts and holdings in cases
to the point that Professor Fajer disagreed with my conclusions. It was my intent to push the
analysis to its limits since high technology seemingly has none. Also, I thank Professor Frances
R. Hill, who has guided me through the analysis of exempt organizations in such a way as to make
it possible to even conceive of this idea. Also, gratitude is due Professor Michael Graham,
Professor William Widen, Allyson du Lac, Jana Montiel, and Sam Grundwerg.

Most importantly, however, is the support and patience of my family. All my love, Barbara,
Andrew, Sami, and Alex, and thank you for keeping things together during the creation of this
Comment, and while I completed law school.



