




FEDERALISM IN ARGENTINA

the Civil Code, they are not bound to do so under the Argentine
Constitution or the laws of Congress."' Had the Argentine Su-
preme Court considered this possibility, perhaps the jurisdictional
issue could have been disposed of more easily.

These subject matter removal cases illustrate the tendency of
the Argentine Supreme Court to interpret federal law under the
same principles used in the United States. For example, even
though Law No 50 does not tie subject matter jurisdiction to origi-
nal and exclusive jurisdiction,16 as do the U.S. Judiciary Acts of
March 3, 1887 and August 13, 1888,1"8 the Argentine Supreme
Court has construed Law No 50 and the Civil and Commercial
Procedural Code together with Law No 48 to create that effect."6 9

Moreover, the Court has required that cases deal specially and di-
rectly with federal law under article 2(1) of Law No 48,70 similar
to the well-pleaded complaint rule in the United States.171

III. STARE DECISIS AND THE BINDING EFFECT OF ARGENTINE

SUPREME COURT PRECEDENTS

A. Introduction

The Argentine Supreme Court has yet to adopt a clear and
definite position regarding the applicability of the Anglo-American
doctrine of stare decisis to the Argentine constitutional context. 1 2

Before examining this question, one must bear in mind that before
and after its formal declaration of political independence from
Spain in 1816,"' Argentina's legal culture identified itself with the
civil law tradition. Countries belonging to the civil law tradition
tend to acknowledge jurisprudencia as a persuasive source of

166. For an interesting approach to legal reasoning in the interpretation of the Argen-
tine Civil Code, see Carri6, Judge Made Law Under a Civil Code, 41 LA. L. REv. 993 (1981).

167. 50 L.N. (1863).
168. Judiciary Act of Mar. 3, 1887, 24 Stat. 552; Judiciary Act of Aug. 13, 1888, 25 Stat.

433.
169. See supra text accompanying notes 132-137.
170. 48 L.N. art. 2(1) (1863).
171. See supra note 115-119 and accompanying text.
172. Even though the question is not a new one, after Garcia v. San Antonio Metropoli-

tan Transit Authority, 469 U.S. 528 (1985), it seems difficult to foresee, at least for a foreign
observer, what role stare decisis will play in U.S. constitutional law. See Justice Scalia's
concurring opinion in American Trucking Ass'ns, Inc. v. Smith, 110 S.Ct. 2323, 2343-45
(1990) (Scalia, J., concurring) and Justice Kennedy's majority opinion in Patterson v. Mc-
Lean Credit Union, 490 U.S. 164 (1989). But see Monaghan, supra note 102, at 748-670.

173. T. Win,, supra note 2, at 14.
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law.174 In one sense, the multifaceted word jurisprudencia de-
scribes a continuum of similar cases decided alike.'7 5 However,
even when jurisprudencia is used in this sense, prior decisions are
considered persuasive but not binding.'"" They assist the judge in
answering a legal problem, but the judge is not compelled to follow
them.177 A court is free to adopt a different position even with re-
gard to its own precedents, as long as the decision or rationale is
not incoherent or capricious.'17

In the civil law system, rules of law are embodied in pre-ex-
isting codes, statutes, or decrees, and courts are obliged to follow
the laws, not prior decisions.179 Notwithstanding this, purposefully
or not, some courts in civil law countries, Argentina in particular,
have followed a different path with regard to the weight of their
own prior decisions.8 0 It is not altogether clear whether these
judges are attempting to adopt the principle of stare decisis.'5 1

This practice was first used almost mechanically, using U.S. prece-
dents as genuine interpretations of similar Argentine constitutional
clauses. Once the Argentine Supreme Court decisions accumulated,
they were then offered as authority for subsequent rulings."8 2

The Argentine Constitution was modeled substantially after
the U.S. Constitution' and, like the U.S. Constitution, was
drafted in very broad terms.'" The Argentine Constitution pro-
claims majestic and sweeping principles, much broader than provi-

174. For a discussion of the civil law system see J. MERRYMAN, THE CIVIL LAW TRADi-
TION (2d ed. 1985).

175. C. NINO, Introducci6n al Anidisis del Derecho 152 (2d ed. 1980).
176. Id.; J. HALL, 1 INsTrrUTA OR LA JURISPRUDENCIA xxvii (2d ed. 1905); J. Llambias, 1

TRATADO DE DERECHO CIVIL: PARTE GENRAL 79-80 (10th ed.).
177. Id.
178. Id. See also Judgment of Apr. 8, 1959, C.J.N., 243 Fallos 259.
179. J. CUENTA ROA, FuEmS DEL DEECHO 147, 168-70 (1982).
180. Id.
181. See infra part 111(B); see also Judgment of Apr. 14, 1888, C.J.N., 33 Fallos 162,

199 (Zabaleria, J. en disidencia); Judgment of Dec. 6, 1881, C.J.N., 23 Fallos 726, 741
(Gorostiaga, J., en disidencia).

182. See supra notes 92-100 and accompanying text.
183. See supra part II(D).
184. See E. RAVIGNANI, supra note 84, at 811. Consider the following constitutional

clauses: 1) "All inhabitants are equal under the law," ARGEN. CONST. art. 16; 2) "The prop-
erty is inviolable," id. art 17; 3) "The private action of men that in no way offend public
order or morality, nor injure a third party, are reserved only to God and exempted from the
authority of judges," id. art 19; and 4) "The declarations, rights and guarantees enumerated
in the Constitution shall not be construed as a denial of other rights and guarantees not
enumerated, but based on the principle of the people's sovereignty and on the republican
form of government," id. art. 33.

[Vol. 22:2-3



FEDERALISM IN ARGENTINA

sions generally found in codes. 85 In the abstract, it is easier to au-
thoritatively ground a decision in a code provision than in the
Constitution.5 6 A code generally contains not only substantive
rules (e.g., principles, rules, and general standards), but also reme-
dies. In contrast, the United States Supreme Court in adjudicating
the U.S. Constitution must frequently frame or infer the applicable
substantive rule and, more often than not, the remedy. This type
of constitutional interpretation is completely at odds with the civil
law tradition, where the framing of rules and remedies falls within
the legislative domain.1s'

As in the United States, the Argentine Constitution is the su-
preme law of the land. Therefore, the Argentine Supreme Court
may feel compelled to justify its constitutional decisions more con-
vincingly than the lower courts.' 8 In relying on precedent, the Ar-
gentine Supreme Court has sought a fair and consistent method of
legitimately resolving constitutional disputes. 189 The question,
however, still remains: just how much should precedent matter in a
civil law country? 90

B. The Supreme Court and Its Own Precedents

The Argentine Supreme Court has expressly referred to stare
decisis and its binding effect on several occasions. For instance, in
Baretta v. Provincia de C6rdoba191 an issue arose as to the applica-
bility of a case decided while the Baretta case was pending. 192 The
Argentine Supreme Court stated that it would be extremely incon-
venient for the community if precedents were not duly considered

185. See generally ARGEN. CONST.
186. This assertion, however, can be qualified. Codes also contain broad principles,

rules or standards (e.g., good faith, abuse of rights, due care) and judges frequently have to
infer the substantive rules applicable to the case before them.

187. See G. CAluu6, REcuRso DE ArW'ao Y TtCNICA JUDIciAL 29 (2d. ed. 1987).
188. To paraphrase an often quoted sentence, in the U.S. as well as in Argentina, it is a

Constitution that the Supreme Court is expounding. M'Culloch v. Maryland, 17 U.S. (4
Wheat.) 316, 407 (1819).

189. "If courts are viewed as unbound by precedent, and the law as no more than what
the last court said, considerable efforts would be expended to get control of such an institu-
tion -- with judicial independence and public confidence greatly weakened." Monaghan,
supra note 93, at 753.

190. For an analysis of the use and effects of precedent in the United States, see
Schauer, Precedent, 39 STAN. L. REv. 571 (1987).

191. Judgment of May 15, 1939, C.J.N., 183 Fallos 409.
192. Id. at 412-13.
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and consequently followed.19S Although it does not necessarily fol-
low that precedent is decisive in every case, or that constitutional
questions are subject to the principle of stare decisis without reser-
vation, when the precedent being considered is "not mistaken or
inconvenient" it should apply.'94

Because the Baretta Court did not adequately explain its rea-
soning, many questions were left unanswered. For instance, the
Court did not explain what was meant by "mistaken and inconve-
nient" precedent? Nor did the Court did establish any objective
criteria for determining when precedent should be considered
"mistaken or inconvenient." The Court's qualified notion of stare
decisis, with its "mistaken and inconvenient" exception, is thus so
broad that it can hardly be considered a principle of stare decisis
at all.

Indeed, an examination of Argentine case law fails to disclose
a line of precedent that expressly follows this approach. In cases
where the Argentine Supreme Court has decided to move away
from controlling precedents, the apparent ground for such devia-
tion was either a new majority on the Court or changing conditions
(e.g., legal, social, political, and economic). 95 A less plausible
ground may have been the Court's lack of familiarity with the
enormous quantity of prior decisions. Indeed, until April 1990, the
jurisdiction of the Argentine Supreme Court was mandatory.' Re-
markably, the Court decided an average of four thousand cases a
year.19 7

1. Political Instability and Stare Decisis in Argentina

Political instability was a constant feature of Argentine life for
fifty-three years (1930-1983).198 During that time, Argentina exper-

193. Id. at 413.
194. Id. In support of this proposition the Argentine. Supreme Court cited W. WL-

LOUGHBY, 1 THE CONSTrrTIONAL LAW OF THE UNITED STATES 74 (2d ed. 1929).
195. See infra note 201; see also Judgment of Sept. 5, 1958, C.J.N., 241 Fallos 291;

Judgment of Dec. 7 1934, C.J.N., 172 Fallos 21; Judgment of Aug. 21, 1922, C.J.N., 137
Fallos 47.

196. 23.774 L.N. (1990).
197. Lynch & Stanga, Reformas en la Corte Suprema: Investigaci6n Sobre las Condi-

ciones de Trabajo, Cumplimiento de su Labor y Propuestas para su Reorganizacibn (Foro
de Estudios sobre la Administracibn de Justicia Buenos Aires: Informe 1/1987).

198. See Early, supra note 2, at 254-58; see generally S. CALVERT & P. CALVERT, ARGEN-
TINA POLITICAL CULTURE AND INSTABILITY (1989); E. PALACIO, HISToRIA DE LA ARGENTINA
(1988).
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ienced several coups d'etat, and even a new Constitution which re-
mained in force between 1949-1955.199 Furthermore, on seven dif-
ferent occasions, the Supreme Court was either totally or partially
restructured, which resulted in new majorities and halted jurispru-
dential continuity.200 These sudden changes put the legitimacy of
Supreme Court precedent at issue. In other words, it was ques-
tioned whether a Supreme Court appointed by a duly elected gov-
ernment should be bound by precedents handed down by a Su-
preme Court appointed by a de facto government. Arguably, it
would be absurd to expect that a constitutionally appointed Su-
preme Court would be obliged to follow prior decisions rendered
by a non-constitutionally appointed predecessor. When a Supreme
Court appointed by a de facto government interprets the Constitu-
tion, its spurious origin undermines its authority and its constitu-
tional interpretations. Its decisions may at most be viewed as per-
suasive, but not binding.20'

199. This Constitution remained in force during Per6n's government. R. FrrZGmBON,
supra note 1, at 20-22.

200. J. MILLER, M.A. GELLI, & S. CAYUso, 2 CONSTITUC16N Y PODER PoLIfTICO: JuRIs-
PRUDENCIA DE LA CORTE SUPREMA Y T CNICAS PARA SU INTERPRETACI6N 1156-57 (1987) [here-
inafter 2 J. MILLER]. According to article 96 of the Argentine Constitution, the justices of
the Supreme Court and of the lower courts shall hold office as long as they maintain their
good conduct and shall receive for their services a compensation that shall be determined by
law and that cannot be diminished in any way during their tenure. ARGEN. CONST. art. 96.
Cf. U.S. CONST. art. III, § 1.

201. The Supreme Court of Argentina has overruled its own precedents many times
regardless of the legitimacy of the Courts which handed down those precedents. The Court's
practice differs from that of the United States in that it does not always expressly acknowl-
edge that it is overruling a prior decision. Consequently, a state of confusion abounds. In
Judgment of May 20, 1976, C.J.N., 294 Fallos 430, a completely new Supreme Court (ap-
pointed in 1976, after a coup d'etat) expressly overruled a whole line of precedents as to the
federal nature of social security laws. See Judgment of Aug. 8, 1974, C.J.N., 289 Fallos 185.
In Judgment of May 17, 1977, C.J.N., 297 Fallos 500, the Supreme Court overruled Judg-
ment of Oct. 18, 1973, C.J.N., 287 Fallos 79. In matters of exclusion of federal jurisdiction
from certain kind of cases, a completely new Supreme Court, whose members were ap-
pointed in 1983 by the elected democratic government, expressly overruled prior cases in
Judgment of Dec. 6, 1984, C.J.N., 306 Fallos 1872, 1880. In Judgment of April 8, 1986,
C.J.N., 308 Fallos 490, the Court overruled a whole line of precedents as to the highest
provincial courts' requirement to the effect of recurso extraordinario. In Judgment of Nov.
8, 1988, C.J.N., 1989-B L.L. 351 (1988), a 2-2-1 plurality opinion implicitly overruled the
approach used in Judgment of Oct. 22, 1974, C.J.N., 290 Fallos 83. Argentine Court history
confirms Justice Scalia's assertion that "[o]verrulings of precedent rarely occur without a
change in the Court's personnel." South Carolina v. Gathers, 490 U.S. 805, 824 (1989)
(Scalia, J., dissenting). See also Garro, Eficacia y Autoridad del Precedente Constitucional
en America Latina: Las Lecciones del Derecho Comparado, reprinted in 20 U. MIAMI IN-
TaR-AM. L. REV. 473 (1989); Diaz Cant6n, Cosa Juzgada Constitucional, 57 E.D. 815, 823
(1975). The Argentine history of coups d'ktat is generally accompanied by the removal of
the members of the Supreme Court and the appointment of new justices. So it was in 1955,
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2. Political Stability and Stare Decisis in Argentina

Despite these periods of instability, Argentina has also exper-
ienced periods of institutional stability."' Democracy and the con-
comitant changes it brings aside, the Court must still grapple with
the binding effect of precedent.

In Sejean v. Zaks de Sejean,1s0 a three-two majority of the
Supreme Court declared article 64 of Law No 23932' regulating
civil marriage and prohibiting remarriage by divorced persons un-
constitutional.105 At the same time, the Argentine Congress was
considering a bill aimed at abrogating the subsequent marriage
prohibition. When the bill passed and the judgment was rendered,
both were generally celebrated, despite criticism from a few
commentators.

Would it be possible for the Court to overrule that decision?
Professor Bidart Campos argues that although the Supreme Court
followed Sejean in subsequent cases, the Sejean case is very re-
cent and has not established a following.2 06 Recalling the doctrine
of jurisprudencia,'0 7 it is evident that Bidart Campos is cognizant
of the civil law tradition regarding jurisprudencia constante (con-
tinuum of prior cases). 20 8 This continuum represents a stable and
settled rule. Although Bidart's argument may be understandable if
applied to civil and commercial cases, where the various panels of
the same appellate court 09 may have different, and even contradic-
tory, interpretations about the same question of law, it is hardly
justifiable when used in reference to Supreme Court decisions. As a

1966, and 1976. See 2 J. MILER, supra note 200. Each return to democracy results in the
removal (or resignation) of the preceding justices and the appointment of new ones. This
institutional instability contributed to the practice of overruling, but, generally speaking,
was not as ominous or perverse as it could have been. On the other hand, unlike the United
States, Argentina never witnessed a radical intellectual shift like the one taking place now
on the U.S. Supreme Court. Chemerinsky, The Supreme Court, 1988 Term-Foreword: The
Vanishing Constitution, 103 HAsv. L. REv. 43, 44-45 (1989).

202. "General Jos6 Uriburu's coup of September 1930, bloodless though it was, marked
Argentina's sharpest turn from democracy since independence with parallels to that a cen-
tury before." Hunt, supra note 10, at 15.

203. Judgment of Nov. 27, 1986, C.J.N., 308 Fallos 2268.
204. 2393 L.N. art. 64 (1888).
205. 308 Fallos at 2287.
206. See Garro, supra note 201, at 484.
207. See supra notes 173-80 and accompanying text.
208. Id.
209. Lavib, Argentine, in I-A INT'L ENCYCLOPEDIA Comp. L A-35 (1972) (courts of ap-

peal are generally divided into salas (panels) with three members each).
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general principle, once the Argentine Supreme Court has decided a
case, both its holding and its ratio decidendi should be applied to
subsequent cases. Furthermore, unlike a court of appeals, the Su-
preme Court is not divided into panels; rather, the Constitution
vests the judicial power in one Supreme Court21 0 consisting of nine
ministros (justices)).2

1'

The uncertainty underlying Bidart Campos' statement may
also be rooted in the three-two margin that decided Sejean. The
majority's narrow margin of victory arguably leads one to conclude
that the minority opinion may be worthy of consideration. Argen-
tine law implicitly authorizes a Justice to dissent.21 2 Often, today's
dissent becomes tomorrow's majority opinion. 1 8 If, however, the
Court is to strictly follow stare decisis, what becomes the function
of dissent?

Arguably, if stare decisis is rigidly followed, dissenting be-
comes useless. Under this scenario, if one combines the binding ef-
fect of precedent with the maxim that cases are decided by a col-
lective body according to majority rule, the would-be dissenter is
duty-bound to follow the majority view, notwithstanding his own
opinion. Thus, if what counts for stare decisis purposes (and for
the outcome of the case) is the majority's view, the above argument
would require the minority to follow the majority's opinion.2 1'

This argument is virtually impossible to maintain." 5 First, the
Argentine legal order authorizes a Justice to dissent.2 18 Second,
this argument would require a would-be dissenting Justice to re-
place his will for majority reason, obliging him to support some-
thing in which he does not believe. Reasoned decision-making is an

210. AnGEN. CONST. art. 94.
211. 27 L.N. art. 6 (1862). Technically, Argentina's national justice system includes the

Supreme Court and the Procurador General. Id. Law No 23.774, enacted by the new Per-
onist administration, increased the number of Supreme Court justices from five to nine.
27.774 L.N. art. 1 (1990).

212. In cases where the constitutionality of a statute is at issue, the Court's decision
must be by an absolute majority of the members of the Court and, in case of disagreement,
by a majority of opinions. 1285 L.N. art. 23 (1958). But cf. 27 L.N. art. 9 (1862) (Supreme
Court decisions must be rendered by the vote of the absolute majority).

213. Judgment of Sept. 22, 1887, C.J.N., 32 Fallos 120, 137, 142 (de la Torre &
Ibargilren, J.J., en disidencia); Judgment of Aug. 1, 1885, C.J.N., 28 Fallos 406, 409 (Frias,
J., en disidencia). Justice FrIas was the lone dissenter in Acevedo, but, along with two new
justices, he ended up in the Sojo majority.

214. See supra notes 212-13 and accompanying text.
215. However, it is not difficult to imagine a system of judicial review under which

unanimity of the Court would be necessary to make declarations of unconstitutionality.
216. See supra note 212 and accompanying text.
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indispensable and cherished value of the judicial process in general
and constitutional adjudication in particular. Although dissenting
opinions partially reflect this value, their role should be kept in
proper perspective and judges should strive to achieve
agreement.

17

One must also consider that strict adherence to stare decisis
can lead to inconsistencies in the Court's constitutional adjudica-
tion. If a decision is rendered by a narrow majority, a subsequent
case involving similar factual and legal grounds may yield the ad-
dition of the "swing vote." There are, however, ramifications that
follow from this sort of ideological conversion. For example, schol-
ars would question such a change, particularly if it occurred close
to the first case and without any obvious factors to justify it. How
would the legal community perceive the Court's inconsistency re-
garding the rule of law? Certainly, if precedent is to mean any-
thing, predictability should have a bearing on constitutional adju-
dication. After all, as former Chief Justice Marshall of the U.S.
Supreme Court reminds us, the Constitution is "the fundamental
and paramount law of the nation."2 8 For this reason, any theory
about the binding effect of precedent must address the institu-
tional role of majority and dissenting (and even concurring) opin-
ions in constitutional adjudication.

A strict view of stare decisis would seem to posit that constitu-
tional interpretation is immutable, but such an argument is mis-
placed.2 '

9 Experience and constantly evolving societal attitudes are
two extra-constitutional factors that are vital to any serious at-
tempt at constitutional adjudication. The Argentine Constitution
was meant to govern a dynamic society - and must be flexible to
adapt to the various crises of human affairs.2 0 A consideration of
these two extra-constitutional factors in today's Argentine life
would lead one to conclude that Sejean should not be overruled.

217. As Professor Monaghan puts it, "[c]ollective thought is more than an academic
abstraction about the nature of a court. . . it [is] an intrinsic aspect of the 'Supreme Court'
established by [article 94 of the Argentine Constitution]." He goes on to state that, "[tio say
that each member of that Court takes an oath to support the Constitution as he sees it, not
as others see it, does not detract from this point." Monaghan, Taking Supreme Court Opin-
ions Seriously, 39 MD. L. REv. 1, 23 (1979) (footnote omitted).

218. Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803).
219. Professor Harry W. Jones has noted that the doctrine of precedent "is not what a

[legal] philosopher would call a categorical imperative but a rule of imperfect obligation."
Jones, Dyson Distinguished Lecture: Precedent and Policy in Constitutional Law, 4 PACE
L. REv. 11, 24 (1983).

220. M'Culloch v. Maryland, 17 U.S. (4 Wheat) 316, 415 (1819).

[Vol. 22:2-3



FEDERALISM IN ARGENTINA

That case reflects not only Argentine society's expectations as seen
through the Court's eyes, but also the principles put into effect
thereafter by Congress. Sejean simply does not have, in Professor
Monaghan's words, "some palpable adverse consequences beyond
its existence.

22 1

A look at Argentina's recent past reveals a country in chaos.
The period between 1930 and 1983 was tainted with pathological
breaks of the constitutional order, overt and covert unfulfillment
of the law, official authoritarianism, pervasive economic decline,
and endemic stagflation 222 Thematically, those years were filled
with irreconcilable disagreement, mainly because Argentine society
was unable to respect a system suffering from such problems. Even
military governments, which are always backed by at least part of
the society,223 were overthrown by their own followers. Argentina
needs a profound change, and part of this change must consist of
attaining stability, fairness, predictability, and efficiency, values
which are curiously, yet commonly, attributed to precedent. Practi-
cally speaking, it would be absurd to expect Supreme Court rulings
to act as the vanguard for positive change in Argentine society.
Nevertheless, as one of the three branches of government, the
Court can, and does, make a difference.

C. Vertical Reach of Precedent

As suggested above, the horizontal reach of stare decisis has
been limited by the effect of dissenting opinions.224 Yet the vertical
reach of the doctrine of stare decisis is generally more far-reach-
ing.2 25 As a general principle of American jurisprudence, when the
Supreme Court decides a U.S. constitutional question, its holding
binds every lower court, state or federal, addressing the same con-
stitutional issue. In Argentina, on the other hand, this principle is
not yet settled. Historically, two trends have developed.

In Videla v. Garcia Aguilera,226 an early decision involving the
binding effect of Supreme Court judgments on inferior courts, the
Supreme Court seemed to endorse stare decisis by summarily af-

221. Monaghan, supra note 93, at 758.
222. See Early, supra note 2; S. CAI.VERT & P. CALVERT, supra note 198.
223. S. CALvERT & P. CALVERT, supra note 198, at 268.
224. Supra notes 216-218 and accompanying text.
225. Schauer, supra note 190, at 576; H. JoNza, J. KEnNOCHAN, & A. MuRPHY. LEGAL

METHOD: CASES AND MATERIALS 5 (1980).
226. Judgment of Apr. 9, 1870, C.J.N., 9 Fallos 53.
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firming the lower court's decision.22 7 The federal judge in that case
stated in obiter dictum that federal courts must adjust their doc-
trine and decisions to those rendered by the Supreme Court in
analogous cases.228 The Videla Court's stance in many ways resem-
bles the U.S. Supreme Court practice of summary affirmance. 228 In
cases like Videla, the Court's judgment is generally extremely
brief: "In accordance with the grounds stated therein, the judg-
ment of . . . is affirmed," or language to that effect. This brevity
inevitably raises problems of interpretation, for it is not clear
whether the Supreme Court approves the whole opinion, some
parts of it, or just the holding of the case. In addition, the distinc-
tion between holding, dictum, and ratio decidendi is difficult to
recognize when the Court affirms a decision por sus fundamentos
(by its foundation). Professor N~stor Sagii's analysis of Videla as-
sumes that by affirming the grounds supporting a case under re-
view, the Supreme Court of Argentina affirms the whole judg-
ment.23" First, Sagti6s notes that the Supreme Court accepted the
federal judge's statement about the binding effect of Supreme
Court decisions because it affirmed the appealed judgment pursu-
ant to the grounds stated in the judgment.23 1 However, the same
author warns the reader of the ambiguity and uncertainty that un-

227. Id. at 55.
228. Id. at 54.
229. On summary affirmances in the U.S. see generally R. STERN, E. GRESSMAN, & S.

SHAPIRO, SUnPREME COURT PRAcrica 295-96 (6th ed. 1986); for a discussion of the preceden-
tisl value of summary dispositions see Simpson, Turning Over the Reins: The Abolition of
the Mandatory Appellate Jurisdiction of the Supreme Court, 6 HASTINGS CONST. L.Q. 297,
320-28 (1978).

230. N. SAGOtS, 1 RECURSO EXTRAORDINARIO 160 (1984). The Supreme Court of Argen-
tina adopted this view in Judgment of July 4, 1985, C.J.N., 307 Fallos 1094. Bielsa, a strong
opponent to the U.S. casuistic approach, adhered to the undifferentiated approach. R.
BImLSA, supra note 98, at 16, 286-87. But see Judgment of May 30, 1871, C.J.N., 10 Fallos
134, 139, in which the Supreme Court set aside an argument posited by the lower court,
because it was not dispositive of the case. In Judgment of Sept. 22, 1887, C.J.N., 32 Fallos
120, the majority dismissed an original habeas corpus writ for lack of jurisdiction pursuant
to article 20 of Law No 48. This decision runs counter to three prior cases decided on the
merits: Judgment of Aug. 1, 1885, C.J.N., 28 Fallos 406; Judgment of Aug. 21, 1877, C.J.N.,
19 Fallos 231; Judgment of Sept. 22, 1870, C.J.N., 9 Fallos 382. Nevertheless, the Supreme
Court distinguished these three cases on the grounds that they had not dealt with the scope
and constitutionality of article 20 of Law No 48. See also Judgment of Sept. 13, 1984, C.J.N,
306 Fallos 1363, in which the Supreme Court explained the holding of the Judgment of Mar.
17, 1885, C.J.N., 28 Fallos 78. The Palacios Court had affirmed the lower court's opinion
according to the grounds stated in that opinion. Cf. Hagans v. Lavine, 415 U.S. 528, 532 n.5
(1974) ("[W]hen questions of jurisdiction have been passed on in prior decisions sub silen-
tio, this Court has never considered itself bound when a subsequent case finally brings the
jurisdictional issue before us.").

231. N. SAGOtS, supra note 230, at 160.
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derlie that expression, and correctly states that such an expression
does not clarify whether the Court accepted all or part of the rea-
sons mentioned by the federal judge (there were three)."' Unfortu-
nately, Sagf0is ends his analysis here and reverts to his original,
undifferentiated approach.2"

In Pastorino v. Ronillon,28' the Supreme Court, again under
the guise of the same laconic reference, affirmed a federal judge's
decision which stated that the precedents established by the Su-
preme Court impose a "moral" obligation on inferior courts.2"5

However, Supreme Court decisions do not "legally" oblige inferior
courts unless the Supreme Court is reversing the lower court.2 3 6

Thereafter, in Cerdmica San Lorenzo,237 the Court held that a
lower court decision which departs from precedent, without pro-
viding new grounds which would justify the overruling of the pre-
cedent, lacks an adequate foundation and must therefore be re-
versed. 2

3
8 On one level, this decision is contradictory. The Supreme

Court cannot hold that lower courts have no real legal obligation
to follow Supreme Court precedent, while simultaneously holding
that a lower court which departs from Supreme Court precedent
must furnish novel grounds for disregarding it, or else the Supreme
Court will reverse. If a court must provide new grounds to justify
its departure from Supreme Court precedent, there can be no bet-
ter reason than by supporting that obligation with some kind of
binding precedent.

Additionally, the Supreme Court's conclusion was reached tor-
tuously and thus needs some explanation. In supporting the Cer-
dmica San Lorenzo decision, 33 the Supreme Court cited three
cases, Pastorino,2 40 Santin v. Impuestos Internos,24 1 and Pereyra
Iraola v. Provincia de C6rdoba.24 2 Both Pastorino, which calls for a
moral obligation to follow precedent,2 43 and Santin, which accepts

232. Id. at 161.
233. Id. at 170.
234. Judgment of June 23, 1883, C.J.N., 25 Fallos 364.
235. Id. at 368.
236. Id.
237. Judgment of July 4, 1985, C.J.N., 307 Fallos 1094.
238. Id. at 1096-97.
239. Id. at 1097.
240. 25 Fallos at 364.
241. Judgment of Oct. 6, 1948, C.J.N., 212 Fallos 51.
242. Judgment of Oct. 15, 1948, C.J.N., 212 Fallos 160.
243. 25 Fallos at 368.
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a departure based on new and justifiable controverting grounds,2"
admit a relative binding effect of Supreme Court precedents. The
latter case, Pereyra Iraola, stresses that discarding Supreme Court
precedents will damage constitutional order.24 5 Briefly stated, Pas-
torino and Santin go further than Pereyra Iraola with regard to
the binding effect of precedent but fall short of providing prece-
dent with a clear institutional authority.

Furthermore, the established rule is misleading. According to
the Court in Cermica San Lorenzo, the rebellious inferior court
has to provide "new grounds" which justify the overruling of pre-
cedent.2 46 This notion not only undermines the weight of prece-
dent, but also perverts the principles that precedential theory
seeks to promote.

D. The Demise of Precedent

In Sergio L. B. Pulcini y Oscar A. Dobla,2 47 a criminal case, a
federal appellate court, pursuant to Law No 20.771248 had con-
victed the appellants for possession of narcotics. 24 9 The defendants
appealed to the Supreme Court, invoking the Court's authority
under Gustavo M. Basterrica [sic] y Alejandro C. Capalbo.50 In
Basterrica, the Court by a three-two majority opinion had declared
Law No 20.771 unconstitutional as long as it criminalized the pos-
session of drugs for personal consumption.2 51 In Pulcini y Dobla,
the Supreme Court, however, dismissed the case for want of juris-
diction and let the convictions stand in direct opposition to the
Basterrica decision.2 52

The Court recited the principles announced in Cerdimica2 "
Because the Supreme Court is the final judicial authority in Argen-
tina, the Court reasoned, inferior tribunals are duty-bound to fol-
low its decisions.2 " Nonetheless, the Court inexplicably concluded

244. 212 Fallos at 59.
245. Id. at 160.
246. 307 Fallos at 1096-97.
247. Judgment of Oct. 26, 1989, C.J.N., 1990-B L.L. 421 (1990).
248. 20.771 L.N. art. 6 (1974).
249. 1990-B L.L. at 421.
250. Judgment of Aug. 29, 1986, C.J.N., 308 Fallos 1392. The Supreme Court recently

overruled Basterrica in Judgment of Dec. 11, 1990, C.J.N., - Fallos - , a 7-2 decision.
251. 308 Fallos at 1420.
252. 1990-B L.L. at 421.
253. Id.
254. Id.
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that this obligation was not cast in stone, because inferior courts
may ignore precedent as long as the lower court provides proper
arguments to deviate from the precedent.26 6

The judicial gloss quickly gives way upon careful scrutiny. The
Court has handicapped the doctrine of stare decisis. If an inferior
court can unabashedly question a Supreme Court decision, the
idea of binding precedent becomes academic. Any rational person
knows that there are usually two sides to an argument, especially
legal issues which are controvertible. New arguments and support
are easy to articulate. Hence, the new grounds standard is unwork-
able in the realm of precedent. In spite of its practical shortfalls,
lower courts use the new grounds standard to decide cases contrary
to established precedent. The new grounds standard effectively de-
stroys the finality of authority vested in the Supreme Court. Not
surprisingly, the Supreme Court overruled Basterrica, only four
years after it had handed down that case."'6

1. The Final Interpreter of the Constitution

From its inception, the Argentine Supreme Court declared it-
self the final interpreter of the Constitution.2 Nevertheless, the
Court has given out mixed signals on that score. For example, in
Juan R. Di Mascio,2 65 the Supreme Court said that its role as final
interpreter must be understood with reference not only to the un-
reviewable nature of its decisions, but also to the finality of those
decisions, as they are rendered after both parties have exhausted
all judicial avenues.269

As Di Mascio illustrates, the Supreme Court puts more em-
phasis on procedural rather than substantive matters. Today, the
Supreme Court is the ultimate court to which one can appeal, and
its decisions are therefore final and unreviewable.2e0 It is crucial to
the judicial system that lower courts give due deference to consti-
tutional decisions rendered by the Supreme Court in its capacity
as final interpreter of the Constitution.

255. Id.
256. Judgment of Dec. 11, 1990, C.J.N., - Fallos - (1990).
257. 1 Fallos 340.
258. Judgment of Dec. 1, 1988, C.J.N., 1989-B L.L. 417 (1989).
259. Id. at 422.
260. See Judgment of Aug. 8, 1872, C.J.N., 12 Fallos 135 (questioning the res judicata

effect of the Supreme Court decision rendered in the same case one year before, on the
grounds that the decision was mistaken).
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The Argentine Supreme Court was aware of the finality issue
as discussed in Mendoza y Hno.261 The province of San Luis had

argued that in Argentina, like in the United States, a province

could not be originally sued in the Supreme Court by a citizen of
another state.2 "2 However, the Court pointed out that in Chisholm

v. Georgia,2 5 the United States Supreme Court had affirmed its

original jurisdiction in a similar situation.2 4 The Argentine Court
also noted that in Chisholm, the U.S. Supreme Court proclaimed
itself the final interpreter of the U.S. Constitution and that to
withdraw this type of case from the U.S. Court's jurisdiction would
necessitate an amendment to the U.S. Constitution.2 65 In contrast,

the Argentine Constitution of 1853-1860 does not have a provision
similar to the eleventh amendment of the U.S. Constitution. The
Argentine Supreme Court emphasized the importance of the elev-
enth amendment not only because the Argentine Constitution did
not adopt it, but also because that amendment was recognized as
being crucial to the U.S. Supreme Court' s adherence to precedent
in subsequent cases.2 6 This characteristic is perhaps the most im-
portant enabler for the Argentine Supreme Court to act as the fi-
nal interpreter of the Argentine Constitution.

The Court's working doctrine as to the unreviewable nature of
the case at bar and to the prospective scope of the rule embodied
in Di Mascio is complicated. In fact, if one were unaware of the
Court's working doctrine, one would probably confuse the doctrine
of res judicata with the final nature of the Court's decision-making.

The Supreme Court's role as final interpreter can be under-
stood as having tremendous effect, whether or not stare decisis is
given formal recognition. If we view the Supreme Court's role as
final interpreter in light of article 31 of the Argentine Constitu-
tion, 6 7 the inescapable conclusion is that inferior courts are bound
by Supreme Court precedents.

261. 1 Fallos at 495-96.
262. Id. at 486.
263. Chisholm v. Georgia, 2 U.S. (2 Dali.) 419 (1793).
264. 1 Fallos at 496.
265. Id.
266. Id.
267. Article 31 of the Argentine Constitution provides that the Constitution, the laws of

the nation enacted by the Congress in pursuance thereof, and treaties with foreign powers
are the supreme law of the nation; and the authorities in every province are bound thereby,
notwithstanding any provision to the contrary which the provincial laws or constitutions
may contain, excepting for the province of Buenos Aires, the treaties ratified following the
Pact of November 11, 1859. ARGEN. CONST. art. 31.
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When the Supreme Court decides a case and establishes a con-
stitutional rule, principle, or standard, the Court is giving a final
and ultimate interpretation of the Constitution not only for that
case, but also for subsequent cases. If every authority, national or
provincial, is governed by the Constitution, then every inferior
court is bound by the constitutional rule, principle, or standard
laid down by the Supreme Court in its capacity as the final inter-
preter of the Constitution.

Otherwise, if lower courts can question Supreme Court doc-
trine in similar cases to those already decided upon, as the Su-
preme Court authorized under Cerdmica68 and Pulcini y Dobla,2 9

Supreme Court precedents interpreting the Constitution will al-
ways remain subject to review by inferior courts.

2. Inferior Court Departure From Precedents and the Procedural
Scheme Resulting From Pulcini y Dobla

As discussed above, the Supreme Court in Basterrica had de-
clared Law No 20.771 unconstitutional in 1986.270 In Pulcini y Do-
bla, however, the federal appellate court upheld the constitutional-
ity of Law No 20.771 in October of 1989, accepting arguments not
reported in the Basterrica case. 7 1 Nowhere in the Pulcini y Dobla
opinion did the federal appellate court quote specific language
from the cited cases 272 Furthermore, the appellate court justified
its upholding of the statute on the ground that these arguments
had not been considered by the Supreme Court when deciding
Basterrica .27 Although the appellants' lawyer argued for reversal
based on the Basterrica holding, he did not expressly challenge the
appellate court's novel arguments. 74 Because of the appellants'
omissions, the Supreme Court, in considering a recurso de apela-
ci6n, decided not to address the constitutional arguments raised by
the appellants and dismissed the recurso de apelaci6n.2 75 The
Court noted that the appellants' omissions prevented the Court
from knowing the grounds upon which the appellants' claim was

268. 307 Falloe 1094.
269. 1990-B L.L. 421.
270. See supra text accompanying note 252.
271. 1990-B L.L. 421.
272. Id.
273. Id.
274. Id.
275. Id.
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denied by the court of appeals2 7 '

It is incredible that the Supreme Court has sanctioned such a
harsh and burdensome a rule. A rule that under Cerdmica imposed
a minor burden on an inferior court, evolved into a retroactively
applied burden on the appellants, who had to argue the validity of
a Supreme Court decision.17

In any event, and apart from the absurd results which follow
from the Court's decision, the appellants' omissions were justified.
They relied on a Supreme Court precedent, a decision by the final
interpreter of the Argentine Constitution.

Lastly, the procedural scheme framed by the Supreme Court
is confusing. Under Argentine civil and criminal procedure, a
unique precedent, or even a string of precedents, does not legally
oblige either inferior courts of the same jurisdiction or panels of
the same court of appeals. However, once a court of appeals sitting
en banc establishes the legal interpretation ascribable to a code's
rule, that doctrinal interpretation is binding on all the panels and
inferior courts. 7 8 All cases involving that rule must be decided
alike. Procedural codes27 do not expressly allow departures from
en banc decisions. Lower court judges are authorized to propound
their own interpretations of the rule at issue, 80 but they are bound
to decide the case according to the principle of law established by
the en banc decision.2 8 1

The Supreme Court's apparent conception of its role under
the above framework found in the codes leads one to the following
conclusions: (1) Lower courts are always bound by en banc court of
appeals decisions involving questions of ordinary or non-federal
law; (2) however, lower court judges are not bound by Supreme
Court precedents on questions of constitutional law. Thus, it ap-
pears that in constitutional matters, unlike in questions of ordi-
nary laws, stability, certainty, predictability, fairness, and effi-
ciency do not take priority. Argentines should take note that such
a posture is too extravagant to maintain, at least when one intends

276. See supra notes 247-255.
277. In a recent case, Judgment of Apr. 15, 1986, C.J.N., 308 Fallos 552, the Supreme

Court noted that certain cases may only have a prospective effect, not a retrospective one.
278. See C6D. Paoc. Civ. Y COM. art. 303.
279. See C6D. PRoc. Civ. Y COM. arts. 288-303.
280. See id. art. 303 (en banc decisions are binding on inferior judges, but the judges

are authorized to express their personal opinions on the subject).
281. See C6D. Piaoc. Crv. Y COM. art 303.
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to take the Constitution and Supreme Court opinions seriously.

IV. CONCLUSION

This Article has discussed some aspects of Argentine federal-
ism, the judiciary, and constitutional adjudication. For those una-
ware of the similarities between the Constitution of the United
States and that of Argentina, it is hoped that this piece was in-
formative and useful. Due to these similarities, many problems
confronted daily by the Argentine Supreme Court are analogous to
those faced by the United States Supreme Court. Indeed, the Ar-
gentine Court has often followed the U.S. Supreme Court in a vari-
ety of areas.

Compared with the U.S. Supreme Court, the binding force of
Argentine Supreme Court decisions differs remarkably. One might
be tempted to explain away this incongruity by the absence of
stare decisis and the influence of the civil law tradition. If stare
decisis is not controlling, it follows that Argentine Supreme Court
opinions do not have binding force on inferior tribunals. This view
presupposes that stare decisis is the only way to justify the binding
force of decisions rendered by a constitutional Supreme Court.
This is not necessarily so. The Argentine Constitution and Su-
preme Court decisions allow room to recognize the binding force of
Supreme Court precedent. Such values as fairness, certainty, fore-
seeability, stability, and efficiency are not only promoted by prece-
dent but also are fundamental to the notion of government subject
to a written constitution and committed to the equal application of
law.

One inevitably wonders why the Argentine Supreme Court
does not adopt this point of view. There is no simple answer. Per-
haps one reason is that as a result of a turbulent institutional past,
many values and principles were lost - the original idea of a writ-
ten Constitution, the Supreme Court as its final interpreter, the
judicial branch as a power equal to the Congress and the Execu-
tive, and the Court as the independent head of the Judiciary. Oth-
erwise, it is inconceivable that the Supreme Court should tolerate
the inferior tribunals' disregard of High Court authority in their
frequent departure from Supreme Court precedents. Such an intel-
lectually "rebellious" attitude undermines the authority and the
proper functioning of an hierarchal system. From a pragmatic
point of view, it is undeniable that this posture promotes litigation
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and threatens to swamp the already overloaded legal system. Fur-
thermore, if the Supreme Court is going to allow inferior courts to
depart from its constitutional rulings, why should administrative
officials, the Executive, and the Legislature restrain themselves as
well?

The upshot of all this is a chaotic, anarchical scheme, where
anything goes. One of the most pernicious results of this wavering
doctrine is the loss of respect for the rule of law. But the most
dramatic effect of current constitutional jurisprudence in Argen-
tina is the undermining of the very concept of government by a
written constitution in conjunction with a final and independent
interpreter - the Supreme Court.


