




VALUING IDENTITY

with Whites.221 The stigma of "racial inferiority" shouldered by
people of color, however, predates race-conscious programs, and

is linked, not to solutions that try to respond to the white su-
premacy that prompted that stigma, but to white supremacy it-
self.222

Moreover, concerns about stigma are linked exclusively to

enduring and impoverished views about black racial identity.
The Court does not, for example, engage the curative aspects of
black racial identity.223 And, the Court rarely, if ever, engages
questions about whether race-conscious policies meant to wrest

away unearned white privilege and advantage stigmatize self-

identifying Whites. Similarly, the Brown court did not engage
the stigmatizing harm that comes from allowing Whites to main-

tain a segregated school system which subordinated people of

color.224 Indeed, equal protection doctrine does not engage white
stigma because it responds exclusively to "intentional" discrimi-
nation, ensuring that even Whites who are complicit in "unin-
tentional" discrimination will not be stigmatized as racist.225 In-

stead, discussion regarding the impact of racial identity
categories and race-conscious initiatives on Whites is typically
informed by the trope of "innocent Whites" who unfairly shoul-
der the burden of race-conscious programs.226

221. See, e.g., Grutter, 539 U.S. at 354 (Thomas, J., dissenting in part) (sug-

gesting that black people who take positions in the highest places of govern-
ment, industry, or academia must be content with whether their skin color

played a role in their advancement); STEPHEN L. CARTER, REFLECTIONS OF AN

AFFIRMATIVE ACTION BABY 50 (1991) ("[Ihe durable and demeaning stereotype

of black people as unable to compete with white ones is reinforced by advocates
of certain forms of affirmative action.").

222. See, e.g., CHARLES R. LAWRENCE III& MARI J. MATSUDA, WE WON'T Go

BACK: MAKING THE CASE FOR AFFIRMATIVE ACTION 129-30 (1997) (encouraging
minorities to recognize white supremacy as "the real source of the stigma and
confront it directly").

223. See, e.g., Parents Involved in Cmty. Schs. v. Seattle Sch. Dist. No. 1,

551 U.S. 701, 720 (2007) (affirming the Court's negative view on racial classifi-
cations by calling such policies "pernicious").

224. See Brown v. Bd. of Educ., 347 U.S. 483 (1954).

225. See supra notes 28-30 and accompanying text.

226. The Court has affirmed this narrative in a line of affirmative action

cases. Grutter v. Bollinger, 539 U.S. 306, 341 (2003) (affirming that "there are

serious problems of justice connected with the idea of preference itself," and that

"[e]ven remedial race-based government action generally 'remains subject to

continuing oversight to assure that it will work the least harm possible to other

innocent persons competing for the benefit"' (quoting Regents of the Univ. of

Cal. v. Bakke, 438 U.S. 265, 298, 308 (1978))); Wygant v. Jackson Bd. of Educ.,

476 U.S. 267, 276 (1986) ("No one doubts that there has been serious racial dis-

crimination in this country. But as the basis for imposing discriminatory legal
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Courts are capable, then, of embracing alternate concep-
tions of racial identity, especially if one considers the ways that
white racial identity is typically framed. Ultimately, legal actors
should take cues from the research reflecting the value of black
racial identity as articulated by black people. Black people are
neither ashamed of blackness, nor stigmatized by their identifi-
cation with either their racial identity or race-conscious pro-
grams. If courts engage positive racial identity, concerns about
stigma in the law recede, undermining implicit assumptions re-
garding blackness that inform our assessments of stigma, and
strengthening the popular and legal support for race-conscious
programming.

2. Essentialism
In the late Nineteenth century, W. E. B. Du Bois advocated

for the conservation and cultivation of racial identities and com-
munities, arguing for recognition and validation of a unique
black experience from which important contributions to civiliza-
tion and humanity could be drawn.227 At the end of his essay,
The Conservation of Races, Du Bois wrote:

We believe that the Negro people, as a race, have a contribution to
make to civilization and humanity, which no other race can make ....
We believe it the duty of the Americans of Negro descent ... to main-
tain their race identity until this mission of the Negro people is accom-
plished, and the ideal of human brotherhood has become a practical
possibility. 228

Du Bois's arguments are justifiably subject to legitimate
concerns that affirming identity investment through our legal
frameworks, equal protection or otherwise, may reify, conserve,

remedies that work against innocent people, societal discrimination is insuffi-
cient and over-expansive."); Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265,
294 n.34 (1978) (highlighting the unfairness of asking "innocent persons ... to
endure ... [deprivation as] the price of membership in the dominant majority").
See generally Osamudia James, White Like Me: The Negative Impact of the Di-
versity Rationale on White Identity Formation, 89 N.Y.U. L. REV. 425 (2014) (ar-
guing that the diversity rationale affirms and aggravates this phenomenon,
thus undermining both the development of positive white racial identity and
hindering attempts in higher education to maximize diversity among students).

227. Anthony Appiah, The Uncompleted Argument: Du Bois and the Illusion
of Race, 12 CRITICAL INQuIRY 21, 24 (1985).

228. Id. (citing W. E. B. Du Bois, The Conservation of Races, in W. E. B. Du
BoIs SPEAKS: SPEECHES AND ADDRESSES 1890-1910, at 84 (Philip S. Foner ed.,
1970)). Du Bois was motivated by a desire to determine the meaning and "truth"
about race, wrenching it from Whites who had defined it up until then, and
turning it into a source of pride and solidarity for Blacks. Id. at 22-24, 36.
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or essentialize the idea of race in troubling ways.229 Indeed,
much of popular discourse, political rhetoric, research, and pub-
lic policy are grounded in false notions of race as a biological
fact 23 0 or social reality with clearly cut delineations.

Admittedly, in an attempt to create a flexible doctrinal
framework, legal actors must oversimplify identity at the cost of
more complex and nuanced understandings.231 Effective identity
politics require not only that Blacks be allowed to live a dignified
life, or be treated with equal dignity despite being black, but that
Blacks be respected as Blacks.232 Accordingly, scholars rightly
raise concerns that such a goal creates scripts that go along with
the identity-specific requirements regarding black identity ex-
pression.233

Essentialism, however, cannot necessarily be avoided when
navigating legal claims for racial equality. Although it is true
that "bureaucratic categories of identity must come up short be-
fore the vagaries of actual people's lives," 234 it is also true that
essentialization is not so much about what every black person is,
but about what every black person encounters. Although class,
education, wealth, language, and even geography impact how
anti-blackness is perceived or experienced, both navigating a ra-
cialized identity and encountering anti-blackness are ultimately
phenomena to which all Blacks are exposed regardless of
whether or not they choose to engage it.

Moreover, identity claims in the law are made to counter
anti-blackness, regardless of whether every single black person
experiences or performs blackness in the same way. Accordingly,
identity does important work in service not only of racial justice,

229. See Yoshino, supra note 23, at 795 ("[W]hen courts protect a trait as

part of a group's identity, they strengthen the very stereotypes they mean to
disestablish.").

230. See, e.g., DOROTHY ROBERTS, FATAL INVENTION: How SCIENCE, POLI-

TICS, AND BIG BUSINESS RE-CREATE RACE IN THE TWENTY-FIRST CENTURY

(2011) (examining how the myth of biological race is advanced by purportedly
cutting-edge science, race-specific drugs, and DNA bases, all of which ultimately
promotes inequality).

231. Lucas, supra note 23, at 1628 (citing MARTHA MINOW, NOT ONLY FOR
MYSELF: IDENTITY, POLITICS, AND THE LAW 40-41 (1997)) ("[Glaps and conflicts
among self-identification, internal group membership practices, and external,
oppressive assignments have given rise to poignant and persistent narratives
of personal and political pain and struggle... [but also] inconsistent meanings
of group membership.").

232. See Appiah, supra note 130, at 161; see also supra notes 176-85 and
accompanying text.

233. Appiah, supra note 130, at 161-62.
234. Id. at 163.
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but also in democratic recognition and the bestowal of dignity.
To the extent that racial marginalization occurs consistently
across personal and political narratives of pain and struggle,235

embedding notions of identity in our legal framework is not an
issue of essentialization, but rather an accurate reflection of so-
cial construction. If so, the question is not whether essentialism
is bad, but whether it can be considered temporary and contin-
gent, and, if so, "how, where, and by whom is it being de-
ployed."

236

Again, understanding our perceptions of minoritized racial
identities is key. Our deficit-oriented approach to identity in gen-
eral, and minoritized identity in particular, causes legal actors
and policymakers to embed in the law the notions of racial iden-
tity informed primarily by the "harm" of being raced Black.
These negative notions then inform essentialism concerns. If,
however, we import more positive notions of black racial iden-
tity-absent the automatic and exclusive concern with stigma-
essentialism concerns are mitigated, resulting in a more clear-
eyed assessment of identity.

Identity is more than "inscri[ption] in the law and in other
political registers [the] historical and present pain" in which peo-
ple become invested. 237 Rather, recognition of identity and its ac-
companying investment for non-Whites serves as acknowledge-
ment of the ongoing salience of race in a way that allows for
proper democratic recognition and state-sponsored dignity. This
understanding of racial identity could be, problematically, a
"blackness that whiteness created,"' 238 a suggestion that minori-
tized racial identity is always primarily a reaction to racial sub-
ordination by Whites. Admittedly, responses to racial marginal-
ization do inform identity development.239 But the value of
identity, and the way that identity can positively function in the

235. MINOW, supra note 231, at 41.
236. Trina Grillo, Anti-Essentialism and Intersectionality: Tools To Disman-

tle the Master's House, 10 BERKELEY WOMEN'S L.J. 16, 21 n.26 (1995); Angela
P. Harris, Race and Essentialism in Feminist Legal Theory, 42 STAN. L. REV.
581, 586 (1990) ("Even a jurisprudence based on multiple consciousness must
categorize .... My suggestion only is that we make our categories explicitly
tentative, relational, and unstable ...."); Harris, supra note 23, at 1763 ("The
questions pertaining to definitions of race then are not principally biological or
genetic, but social and political: what must be addressed is who is defining, how
is the definition constructed, and why is the definition being propounded.").

237. See Brown, supra note 23, at 400.
238. I thank my colleague, Charlton Copeland, for posing this question and

insisting that I grapple with a response.
239. See supra notes 99-127 and accompanying text.
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law to ensure democratic recognition and dignity, are neverthe-
less factors for which scholars must account when assessing
identity.

Ultimately, the attempts of Du Bois and others to under-
stand and develop black racial identity outside of a white gaze
cannot be ignored. Minoritized identities do not depend on exclu-
sion for validation, but they do demand respect both for the iden-
tity and resilience that exclusion has required they produce and
a legal architecture that is responsive to and affirming of that
production.

C. RETHINKING RESPONSES TO STRUCTURAL DISCRIMINATION

Refraining legal thought regarding identity, stigma, and es-
sentialism will lead to a rethinking about responses to structural
discrimination. An automatic tendency to understand racial
identity as impoverished or inherently negative heavily influ-
ences the nature of solutions proposed in response to structural
racism and discrimination.240 Even among legal actors commit-
ted to progressive outcomes, solutions tend to invoke parity with-
out an accompanying commitment to integrity of community and
identity. Mass incarceration movements rightly focus on crimi-
nal justice disparities, but discussion regarding the value of
black racial identity separate and apart from those disparities is
absent. Judicial decisions decrying blatant racial discrimination
miss opportunities to celebrate the critical consciousness of mi-
noritized identities that can inform their societal contribu-
tions.241 These imbalances are informed by ingrained beliefs

240. Structural inequality refers to unexamined but impactful cultural, po-
litical, and social patterns and practices that, although not easily provable as
intentional, nevertheless result in material and psychic inequality, and is per-
petuated through the transmission of "cultural beliefs, historical legacies, and
institutional policies within and among public and private organizations." Wil-
liam M. Wiecek, Structural Racism and the Law in America Today: An Intro-
duction, 100 KY. L.J. 1, 5 (2011).

241. See Gotanda, supra note 11, at 57-58 (arguing that in the Supreme
Court's rejection of a Florida trial court's decision to modify a white mother's
custody of her child after she married a black man, the Court failed to affirm
the possibility that a black stepfather might offer positive value to a child on
account of the bicultural environment to which he contributed, and critiquing
the Court for "simply lack[ing] the imagination to consider and separate the
subordination dimension of race . . . from the positive concept of culture-race").
The one exception, of course, is the diversity rationale, where the Court recog-
nizes that value of the contribution for enhancing the intellectual atmosphere
at predominantly white institutions of higher education. See James, supra note
226. The framing of this contribution--essentially one of service-can also be
problematic. Id.
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about the poor value of minoritized identity that undermine so-
lutions for structural inequality and impose obligations on the
subordinated that result in a loss of identity.

Much has been made, for example, of the necessity of hous-
ing and school desegregation as key to ending the education and
opportunity gaps for people of color. Housing segregation concen-
trates poverty in black neighborhoods, exposing black people to
the economic, educational, and community instability that often
accompanies low-income neighborhoods.242 In contrast, poor
Whites are more likely to be more evenly dispersed among finan-
cially stable communities, ensuring their access to the superior
educational and work opportunities that can help permanently
lift them out of poverty.243

In response, state- and local-run programs often attempt to
move low-income families out of poor neighborhoods into more
economically stable communities. Notwithstanding the signifi-
cant material and psychic benefits that come from opportunities
to move to safer and more economically stable environments,
these programs pay insufficient attention to the meaning of a
move to whiter neighborhoods and suburbs for the black families
who make the change. Researchers James Rosenbaum and Leon-
ard Rubinowitz have studied families from the Gautreaux Initi-
ative, a Chicago housing program that provided vouchers to
some of the city's black residents to move to white suburbs.244

Given the racially charged nature of the 1970s during which the
families moved, families encountered racially motivated street
harassment and hostility.245 Some families, having moved to

242. See Paul A. Jargowsky, The Architecture of Segregation: Civil Unrest,
the Concentration of Poverty, and Public Policy, CENTURY FOUND. (Aug. 7,
2015), https://tcf.org/content/report/architecture-of-segregation (reporting on
racial disparities in poverty, with more than one-in-four poor Blacks, and nearly
one-in-six of poor Hispanics, living in neighborhoods of extreme poverty, com-
pared to only one-in-thirteen of poor Whites).

243. Id.
244. LEONARD RUBINOWITZ & JAMES ROSENBAUM, CROSSING THE CLASS

AND COLOR LINES: FROM PUBLIC HOUSING TO WHITE SUBURBIA (2000).

245. Id. at 96-102, 106-07.

[102:127



VALUING IDENTITY

neighborhoods that were over ninety percent white,246 were dis-
oriented by the sea of white faces that suddenly surrounded
them.

247

Other families had decidedly mixed experiences, reporting
that although most neighbors were friendly, they experienced
more negative incidents in the suburbs, including harassment,
racial epithets, and exclusion, than they did in their former com-
munities.248 Suburban movers also reported the variety of ways
in which sales personnel and others shoppers stigmatized them,
forcing them to become used to "constant star[ing]."249 Families
also reported racial hostility in the form of silence, as neighbors
maintained limited contact and social distance.250 Children often
encountered mixed messages, with white parents disrupting
burgeoning relationships and declining to welcome Gautreaux
children into their homes, even as they welcomed other neigh-
borhood children who were white.251

Nor are these experiences exclusively explained by class.252

Researchers Joe Feagin and Melvin Sikes have used interviews
to draw a portrait of black middle-class life, documenting the
day-to-day negative impact of racial hostility on black middle-
class Americans in public schools, the job market, and their own
neighborhoods.253 Feagin and Sikes's conclusions about racism
in middle-class black life are as relevant today as they were in
the 1990s. The homeschooling movement, for example, has
picked up among African Americans in response to the high costs
of integration for black students and their families, including

246. Under the program's provisions, the families had to move to areas that
were more than seventy percent white. Because few suburbs, however, ranged
from seventy to ninety percent white, families in fact moved to suburbs that
were more than ninety percent white, with an average of ninety-six percent. Id.
at 75.

247. Alana Semuels, Is Ending Segregation the Key To Ending Poverty?, AT-
LANTIC (Feb. 3, 2015), https://www.theatlantic.com/business/archive/2015/02/is
-ending-segregation-the-key-to-ending-poverty/385002.

248. RUBINOWITZ & ROSENBAUM, supra note 244, at 106-07.
249. Id. at 112.
250. Id. at 113.
251. Id. at 115-17.
252. Unlike more typical Black middle-class suburban dwellers who achieve

middle-class status before moving to the suburbs, Gautreaux families left the
inner city for the suburbs without any prior change in economic status; their
experiences then, were likely influenced by their differing socioeconomic status.
Id. at 74.

253. See generally JOE R. FEAGIN & MELVIN P. SIKES, LIVING WITH RAcIsM:
THE BLACK MIDDLE-CLAss EXPERIENCE (1994) (summarizing interviews with
African Americans about how racism impacts their daily lives).
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disproportionate discipline and suspension, over-identification
for special education accompanied by under-identification for
gifted programming, and whitewashed curricula devoid of people
of color.254 As author Paula Penn-Nabrit explained: "[T]he truth
is we began home schooling as a reaction to something white peo-
ple did to us."255

Extensive scholarship has also canvassed the pressures put
on Blacks to "cover" or present themselves and their racial iden-
tity in ways that are palatable to white people in work and social
settings, with palatable meaning "not salient." For those who fail
to meet this obligation, the consequence can be increased racial
hostility.256 For many Blacks, then, the price of admission to
white spaces is erasure of identity and silence about the effects
of that erasure.257 Although scholars have lauded the "multiple
consciousness" that people of color often develop in order to nav-
igate white spaces while also continuing to retain and value their
identities and perspectives, the costs of perpetually being
"strangers in a strange land" are real and high.2 58

Recognition of these costs is not a recent phenomenon. As
early as 1935, W. E. B. Du Bois wrote about education for Blacks,
noting:

A mixed school with poor and unsympathetic teachers, with hostile
public opinion, and no teaching of truth concern black folk, is bad. A
segregated school with ignorant placeholders, inadequate equipment,
poor salaries, and wretched housing, is equally bad. Other things being
equal, the mixed school... gives wider contacts; it inspires greater self-
confidence; and suppresses the inferiority complex. But other things
seldom are equal, and in that case, Sympathy, Knowledge, and the
Truth, outweigh all that the mixed school can offer.259

254. Osamudia James, supra note 67, at 1106-19 (detailing the racial hos-
tility to which Black students and families are regularly subject in purportedly
integrated public schools); infra note 257.

255. PAULA PENN-NABRIT, MORNING BY MORNING: How WE HOME-
SCHOOLED OUR AFRICAN-AMERICAN SONS TO THE Ivy LEAGUE 3 (2003).

256. Supra note 114 and accompanying text.
257. Osamudia James, Professor of Law and Vice Dean, Univ. of Miami, How

I Became Comfortable as That Lady: Racial Identity, Silence, and Equality in
American Public Schools, CANE TALKS (Jan. 29, 2016), http://canetalks
.miami.edu/cane-talkers/osamudia-james/index.html.

258. See, e.g., Mari Matsuda, When the First Quail Calls: Multiple Con-
sciousness as Jurisprudential Method, 11 WOMEN'S RTS. L. REP. 7 (1989) (de-
tailing how people of color filter their life experiences in predominantly White
settings).

259. Derrick A. Bell, Jr., Serving Two Masters: Integration Ideals and Client
Interests in School Desegregation Litigation, 85 YALE L.J. 470, 515 (1976).
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In 1976, Derrick Bell wrote about the failure of the civil
rights establishment, in their ongoing fight to integrate public
schools, to "consider... the limits imposed by the social and po-
litical circumstances under which clients must function even if
the case is won."260 Yet, policy prescriptives for racial inequality
perpetually underappreciate those circumstances. A 2000 online
exchange among eight scholars about moving out of the ghetto
prompted only one contribution suggesting that people in impov-
erished residential areas might prefer to remain in their commu-
nities, rather than to move to white ones, for reasons including
pride in community, historical roots, friendships, or love of urban
living. 261 School integration continues to focus on drawing black
students out of their neighborhoods and into white communi-
ties.262 And, building off of the blueprint of the Gautreaux pro-
gram, the U.S. Department of Housing and Urban Development
launched additional housing programs meant to move people of
color out of their communities, to mixed success.263

There are many reasons that equality in America has typi-
cally required an assimilative bargain for people of color, includ-
ing issues of political feasibility and scale. But it may also be
because law and policy operate against background beliefs about
minoritized racial identity as stigmatized and inferior. Minori-
tized racial identity, however, is "bad" only because it increases
the likelihood that "bad" things will happen and decreases the
likelihood that "good" things will happen;264 this is so not be-

260. Id. at 513.
261. See Jennifer Hochschild, Moving Out of the Ghetto, BOS. REV. (June 1,

2000), http:/[bostonreview.net/forum/moving-out-ghetto/ennifer-hochschild
-creating-options.

262. See generally Bell, supra note 259 (detailing the professional and ethi-
cal concerns in the conflict between civil rights attorneys and the communities
of color they represented when considering alternatives to desegregation).

263. In the 1990s, HUD launched the Moving to Opportunity for Fair Hous-
ing program (MTO). MTO did not fully replicate the positive outcomes of the
Gautreaux program, although more recent research suggests that long-term
outcomes will ultimately be more positive than initially understood. Generally,
there were no effects on the employment and earnings of parents in the MTO
programs, and few notable effects on their children, although there have been
some positive effects on physical and mental health. Justin Wolfers, Why the
New Research on Mobility Matters: An Economist's View, N.Y. TIMES (May 4,
2015), https://www.nytimes.comI2015/05/05/upshot/why-the-new-research-on
-mobility-matters-an-economists-view.html; Semuels, supra note 247.

264. See, e.g., Ren6 Bowser, Racial Profiling in Health Care: An Institutional
Analysis of Medical Treatment Disparities, 7 MICH. J. RACE & L. 79, 83-91
(2001) (concluding that even after controlling for socioeconomic status, racial
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cause of the deficiency of blackness, but because of white su-
premacy and its subordinating engagement with black racial
identity.

Minoritized racial identity is neither necessarily nor exclu-
sively stigmatizing for people of color, and for many non-Whites,
racial identity operates as curative, protective, and resiliency-
enhancing. The question, then, is how do we, in our public and
individual lives, compel and empower state actors and private
citizens to remedy the material inequalities which are structur-
ally attached to race, while restraining the state in its elimina-
tion of the particularities of identity? Ultimately, equality might
compel a different bargain than the assimilative one which has
historically underlined liberation movements in the United
States.

The integrative ideal265 is a noble and legitimate goal to-
ward which the country should continue to strive. But based on
our impoverished conception of black racial identity, our striving
manifests in marginal integration into white spaces of those non-
Whites who can absorb the material and psychic costs, against
the context of a broader society where racial inequalities still run
rampant. Bussing and gentrification are the paradigmatic re-
sponses to thinking about blackness through a deficit lens; ab-
sent the lens, we might more fully invest in social initiatives that
make black schools equal, or make black neighborhoods safe and
welcoming places for everyone, and not just wealthy gentrifying

disparities in healthcare exist across a spectrum of settings and diseases); Dan-
iel J. Losen & Kevin G. Welner, Disabling Discrimination in Our Public Schools:
Comprehensive Legal Challenges to Inappropriate and Inadequate Special Ed-
ucation Services for Minority Children, 36 HARV. C.R.-C.L. L. REV. 407, 412-15
(2001) (reporting that racial minorities are subject to over-identification for spe-
cial education, independent of their disproportionate representation among the
poor); Russell J. Skiba et al., Race Is Not Neutral: A National Investigation of
African American and Latino Disproportionality in School Discipline, 40 SCH.
PSYCHOL. REV. 85, 86 (2011) (concluding that minorities are overrepresented in
public school suspensions and corporal punishment); Tara Siegel Bernard,
Blacks Face Bias in Bankruptcy, Study Suggests, N.Y. TIMES (Jan. 21, 2012),
http://www.nytimes.com/2012/01/2 llbusiness/blacks-face-bias-in-bankruptcy
-study-suggests.html (citing research concluding that independent of income,
home ownership, assets, and education, Blacks are twice as likely as Whites to
be steered into more onerous and costly forms of bankruptcy).

265. The Brown Court fused together two distinct concepts that define the
integrative ideal: (1) that "minorities must be included in all-White institutions
so that they have access to the full benefits of our society, including the mecha-
nisms and processes of American economic, political, and social power"; and (2)
that "a racially mixed or integrated society enhances democracy and other im-
portant societal goals." Michelle Adams, Shifting Sands: The Jurisprudence of
Integration Past, Present, and Future, 47 HOW. L.J. 795, 797-98 (2004).
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Whites, to live. Absent a deficit lens, we might envision main-
taining and supporting the integrity of black spaces without eco-
nomically and socially isolating them. This vision is a commit-
ment to disconnecting racial categories from underlying
structures of subordination. 266

As an example, the Baltimore Housing Roundtable is a coa-
lition of grassroots groups attempting to address displacement
while also revitalizing community-oriented housing in poor and
working class Baltimore.267 Using community land trusts, the
Roundtable helps establish community-owned properties that
permit residents to cooperatively manage land and property use,
as well as control the value of the property on the market.268

Leveraged against market forces, the Roundtable hopes to avoid
the residential disruption that often accompanies "boom-bust
speculation and gentrification," while also helping to support
small business, implement community plans, and support long-
term building investments.269 Seeing the value of, and being
committed to, racially diverse communities that can thrive ab-
sent gentrification, the Roundtable preserves and enhances
black communities in ways not sufficiently contemplated when
policy is shaped by a deficit lens.270

In making this claim, this Article does not abandon the in-
tegrative ideal, but rather questions why anti-subordination for
Blacks cannot mirror anti-subordination of Whites-mixed, but
predominantly black neighborhoods, for example, similar to
mixed, but predominantly white neighborhoods. Asking this

266. See Gotanda, supra note 11, at 61 (arguing that absent a clear social
commitment to rethinking race, "the politics of diversity will remain incom-
plete" and ineffective).

267. Our Mission, BALT. HOUSING ROUNDTABLE, http://www
.baltimorehousingroundtable.org (last visited Oct. 12, 2017) ("The Baltimore
Housing Roundtable's mission is to coordinate and integrate the work of BHR
members into a unified movement that will promote and facilitate social change.
BHR members understand that individuals cannot create widespread social
change on their own. Competition among non-profits over limited public and
private resources contributes to a fragmented system that does not meet hous-
ing need in Baltimore, particularly among those with low or no income. How-
ever, as a collaborative, BHR members can pool resources and advocate to im-
plement an agenda of systemic change and realize our shared values and
vision.").

268. Michelle Chen, Can Neighborhoods Be Revitalized Without Gentrifying
Them?, NATION (Apr. 11, 2016), https://www.thenation.com/article/trusting
-baltimore-communities.

269. Id.
270. See id. (detailing the benefits of the Baltimore Housing Roundtable in-

itiative).
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question implicitly rejects the assumption that the integrative
ideal is necessarily beneficial when it only moves in one direc-
tion. Courts and other legal actors move away from identity be-
cause they view minoritized identity as deficient. Recognizing,
however, the positive value of identity leads to fuller and more
positive assessments of race-conscious solutions to racial ine-
quality. Ultimately, attention must be paid to how our legal and
structural solutions to racial subordination might change if we
recognized the value of minoritized racial identity.

IV. POLICING IDENTITY

The curative and restorative notions of black racial identity
in law and policy presented here have consequences for our un-
derstanding of racial identity more generally, as well as for other
marginalized identities in law and policy.

A. BEYOND BLACK RACIAL IDENTITY

As the Twentieth century ended, non-white groups increas-
ingly took their cues from black movements for justice, organiz-
ing their political and social struggles under the banner of race,
and turning their "oppression into liberation."271 There may be
limits, however, on the extension of this paper's claims to other
minoritized identities. Ian Haney L6pez, for example, has noted
that although Asians have formally been racialized as non-white
in the United States, the model minority myth and professional
success have combined to bestow honorary-white status on East
Asians.272 Discussing the value of minoritized racial identity,
then, as a protective and curative identity that merits recogni-
tion in the law may or may not graft so neatly onto discussions
of Japanese or Chinese identity. It may graft more easily onto a

271. See Angela P. Harris, The Unbearable Lightness of Identity, 11 BERKE-
LEY WOMEN'S L.J. 207, 209 (1996). Racial organization among Mexican Ameri-
cans through the Chicano movement, for example, was about both "mobilizing
for ethnic politics" and "sparking the participants' sense of peoplehood." MAR-
THA MENCHACA, RECOVERING HISTORY, CONSTRUCTING RACE: THE INDIAN,
BLACK, AND WHITE ROOTS OF MEXICAN AMERICANS 20 (2001). Outside the con-
text of race or ethnicity, the gains made by the gay rights movement were suc-
cessful, in part, because of a commitment to group identity and rights for gays
and lesbians, alongside an accompanying commitment to the protection of indi-
vidual differences that was built into the movement as it began in the early
1970s. ELIZABETH A. ARMSTRONG, FORGING GAY IDENTITIES: ORGANIZING SEX-
UALITY IN SAN FRANCISCO, 1950-1994, at 2-3 (2002).

272. Ian Haney L6pez, Colorblind to the Reality of Race in America, CHRON.
HIGHER EDUC. (Nov. 3, 2006), http://www.chronicle.com/article/Colorblind-to
-the-Reality-of/12577.
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discussion of Hmong or Cambodian identity-two Asian sub-
groups that have been more comprehensively denied access to
"whiteness."273

Outside of race, debates surrounding sexual orientation also
prompt questions about the value of minoritized identities. The
same-sex marriage victory of Obergefell v. Hodges,274 for exam-
ple, helped "normalize" gay and lesbian identities.275 The deci-
sion prompted scholars like Katherine Franke, however, to write
about the 'loving and committed forms of family, care and at-
tachment" that were created outside of traditional marriage that
"far exceed[ed], and often improve[d] on, the narrow legal defini-
tion of marriage," and that gays and lesbians might be forced to
abandon once state marriage bans are lifted.276

Although the construction of race and sexuality overlap, the
phenomena are distinct. Nevertheless, comparisons might yield
important insights regarding the 'losses" that equality advances
sometimes require, including the relinquishing of identity. Just
as scholars push back against the erasure of alternate forms of

273. Miranda Oshige McGowan & James Lindgren, Testing the "Model Mi-
nority Myth", 100 Nw. U.L. REV. 331, 336-37 (2006) (detailing the harms of the
model minority myth, including the way it lumps together third- or fourth-gen-
eration Japanese or Chinese Americans with recent refugees and immigrants,
and masks real difficulties facing some Asian American sub-groups, including
Cambodians and Hmong). This is further complicated by the overlap of racial
identity with ethnic identity, a distinction that is at once more and less compli-
cated as applied to Blacks. The Black American experience can be heavily
shaped by regional, rather than ethnic, differences. Paulla Ebron, Enchanted
Memories of Regional Differences in African American Culture, 100 AM. AN-
THROPOLOGIST 94 (1998) (examining black culture variation through the lens of
a contemporary film). At the same time, cultural differences based on West Af-
rican or Caribbean ancestry can impact the experience in ways that mirror dif-
ferences among ethnic groups. See id. at 96 (providing the example of linguistic
differences due to West African origins creating a distinctive identity for Blacks
living off the coasts of Georgia and South Carolina).

274. 135 S. Ct. 2584 (2015) (extending to same-sex couples a fundamental
right to marry under the Due Process and Equal Protection Clauses of the Four-
teenth Amendment of the U.S. Constitution).

275. See, e.g., Jodi Kantor, Historic Day for Gays, But Twinge of Loss for an
Outsider Culture, N.Y. TIMES (June 26, 2015), https://www.nytimes.com
2015/06/27/us/scotus-same-sex-marriage-gay-culture.html ("[Jiust as the gay
marriage movement peaks, so does a debate about whether gay identity is dim-
ming, overtaken by its own success.").

276. Katherine M. Franke, Marriage Is a Mixed Blessing, N.Y. TIMES (June
23, 2011), http://www.nytimes.com/2011/06/24/opinion/24franke.html. Many of
the laws in states that allowed both same-sex and different-sex couples to reg-
ister as domestic partners were a response to the inability of same-sex couples
to legally marry. The lift of marriage bans, however, might prompt states to
only allow married individuals such benefits. Id.
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partnership among same-sex couples, writers and policymakers
have pushed back against the stigmatization of black family
structures, considered deviant when compared to white families,
but increasingly recognized for the support they nevertheless
provide to its members.2 77 Blackness, then, is not the only iden-
tity that exemplifies how compromises to identity are made in
search of equality, or how legal language and frameworks work
to preserve, erase, or dispossess people of identity all together.
Ultimately, this Article invites work that explores the different
contexts in which a curative and protective conception of identity
might be better acknowledged and capitalized upon in the law.

B. CONTOURS OF IDENTITY

Despite the interest minoritized identity holders might have
in identifying the limits, however permeable, of legitimate
claims to minoritized identity,278 this Article's argument is nei-
ther grounded in, nor relies on, policing blackness. There is

277. See, e.g., Adolph Reed, Jr., The Underclass as Myth and Symbol: The
Poverty of Discourse About Poverty, RADICAL AM. 21, 33-34 (Jan.-Mar. 1992).
Scholars have increasingly pushed back on the conclusions delivered in the
Moynihan Report that established "black families" as in crisis and pathological
because of the increasing numbers of single-female-headed households. See, e.g.,
id. ("As I noted in a critique of Wilson's The Truly Disadvantaged, 'family' is an
intrinsically ideological category. The rhetoric of 'disorganization,' 'disintegra-
tion,' 'deterioration' reifies one type of living arrangement-the ideal type of the
bourgeois nuclear family .... But... why exactly is out-of-wedlock birth patho-
logical? Why is a female-headed household an indicator of disorganization and
pathology? ... [R]ace and class bias [is] inflected through a distinctively gen-
dered view of the world."); see also KATHRYN EDIN & MARIA KEFALAS, PROMISES
I CAN KEEP: WHY POOR WOMEN PUT MOTHERHOOD BEFORE MARRIAGE 104-37,
168-85 (2005) (arguing that poor and low-income women are more likely to bear
children before marrying because of both the value they place on the latter, and
because unlike their commitment to their children, they are unsure about their
ability to maintain a commitment to a marriage).

278. In describing claims to blackness in the United States, writer Jelani
Cobb wrote, "Race ... functions like a faith, in that the simple profession of
membership is sufficient. The most-possibly the sole-democratic element of
race in this country lies in this ecumenical approach to blackness. We are not in
the business of checking membership cards." Jelani Cobb, Black Like Her, NEW
YORKER (June 15, 2015), http://www.newyorker.comlnews/daily-comment/
rachel-dolezal-black-like-her. Nevertheless, the plethora of think pieces and op-
eds declaring Rachel Dolezal not-Black suggests that even this democratic fea-
ture of race in the United States has its limits. See, e.g., Jonathan Capehart,
The Damage Rachel Dolezal Has Done, WASH. POST (June 12, 2015), https://
www.washingtonpost.comlblogs/post-partisan/wp/2015/06/12/the-damage
-rachel-dolezal-has-done; Osamudia James, What Rachel Dolezal Doesn't Un-
derstand: Being Black Is About More Than Just How You Look, WASH. POST
(June 12, 2015), https://www.washingtonpost.com/posteverything/wp/2015/06/
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simply no need to either definitively trace the contours of black-
ness, or to determine who is, and is not, Black. Rather, the argu-
ment is about understanding the experience of being raced
Black, with both its individual and group-level consequences.279

At the individual level, any one experience regarding black racial
identity is just that-an experience mediated and shaped by
other personal attributes, including gender, geography, or
class.280 Ending racial subordination, however, is about address-
ing psychic and material inequalities between groups, and using
the phenomenon of racial identity en masse to better identify,
interrogate, and remediate those inequalities.

This engagement with race is neither a thin nor thick con-
ception of racial identity. A thin conception of race is the Court's
current colorblindness jurisprudence, with formal references to
race sufficient to trigger equal protection interrogation. These
triggers are both under-inclusive in their failure to implicate
race-neutral and structural discrimination, and over-inclusive in
their tendency to implicate benign race-conscious policies meant
to counter racial subordination.28 1 At the other end of the spec-
trum is a thick conception of race, which attempts to construct
race as a defined set of behaviors, relationships, and experiences
that qualify a person as a member of that race.28 2 This project,
however, settles on an intermediate conception of racial iden-
tity-one that recognizes that the experience of being raced is
more than mere language, but does not rely on a finite set of
rules for understanding its social construction. This conception
of identity recognizes that being raced is an experience to which

12/what-rachel-dolezal-doesnt-understand-being-black-is-about-more-than
-just-how-you-look; Lemieux, supra note 50.

279. Even pure individual election that conflicts with other modes of racial
identification can be instructive. Rachel Dolezal's election as Black, for example,
was not consistent with her ancestry, and only consistent with "black" pheno-
type after significant manipulation of her appearance. In addition, although her
associations and reputation later in her life were more consistent with that of
black women, for her childhood and formative years, she experienced life as a
white woman. Her lies notwithstanding, her election of black racial identity
does help illustrate the social construction of race, and the material and psychic
consequences-some of which were beneficial-of black racial identity. See
James, supra note 278.

280. Kimberle Crenshaw's germinal article on intersectionality theorized
how race and gender intersected to shape structural, political, and representa-
tional violence against women of color. Kimberle Crenshaw, Mapping the Mar-
gins: Intersectionality, Identity Politics, and Violence Against Women of Color,
43 STAN. L. REV. 1241 (1991).

281. See SHELBY, supra note 99, at 207-09.
282. See SHELBY, supra note 99 and accompanying text.
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a range of negative and positive phenomena attach and pushes
legal actors to engage the entire spectrum of phenomena when
engaging racial justice claims and projects. Embracing minori-
tized racial identity as positive only broadens access to legal so-
lutions that help usher in substantive equality and genuine dig-
nity.

Before settling on the term "political race project," Guinier
and Torres used the term "political blackness" to refer to the re-
lationship between race and power, attempting to dislodge race
from both the color of one's skin and from simple identity poli-
tics. 28 3 In 1998, author Toni Morrison reflected on powerlessness
when she deemed Bill Clinton "our first black President," to the
extent that Clinton had been subject to relentless prosecutorial
pursuit that already assumed guilt and criminalization, and that
would bring the full force of the state to ensure both full assimi-
lation and subordination.28 4 Guinier, Torres and Morrison are
correct to think about race as an affirmative phenomenon of dis-
empowerment to which people who match our notions of pheno-
typical race are disproportionately subject. As applied to legal
analysis, however, understanding race as only this negative phe-
nomenon both limits our responses to racial inequality and
blinds us to the costs of universality for those subject to the new
post-identity order. This Article's insistence on more fully under-
standing and deploying racial identity in the legal context chal-
lenges both the "wounded attachment" conception of racial iden-
tity28 5 and the Court's racial-neutral characterizations of
inequality, while presenting an alternative lens through which
the public-social, legal, and otherwise-might engage race.

Finally, a serious question remains about whether, assum-
ing all material and psychological racial inequalities are some
day remediated, identity will still be relevant. It is nearly impos-
sible to imagine a world in which stigma and racial subordina-
tion do not exist in some form for people of color. For example,
refer to the difficulty that even some science-fiction writers have
in creating worlds where identity is not salient. 286 Although this

283. GUINIER & TORRES, supra note 161, at 13-14 (selecting the former be-
cause the latter prompted identity "boundary" questions about who could be
part of the project, and black Americans were offended by the misappropriation
of the Black American experience on which the term may have relied).

284. Toni Morrison, Comment, NEW YORKER (Oct. 5, 1998), http://www
.newyorker.comlmagazine/1998/10/05/comment-6543.

285. See Brown, supra note 23.
286. Octavia Butler, one of the preeminent voices in science fiction before

her death, made race and sexual awareness a recurring theme in her work, even

[102:127188



VALUING IDENTITY

Article invites scholarship on what that world looks like, this Ar-
ticle makes the more modest claim that despite the potential for
utopia, identity is nevertheless urgent now. Equality doctrine
and movements in the United States are impoverished in iden-
tity's absence.

CONCLUSION

Despite doctrinal and scholarly movements toward univer-
sality, identity in general-and black racial identity in particu-
lar-can serve a protective, curative, and restorative function in
both private and public spheres. Engaging this more positive un-
derstanding of identity and resisting the lure of universal equal-
ity frames, have the potential to augment the resilience of mi-
noritized identities, strengthen our democracy, and enhance our
responses to enduring inequality.

in those stories set in the far future. Octavia Butler, in MAJOR 20TH-CENTURY
WRITERS 488, 488-90 (Kathleen Wilson, ed., 1999); see also Margalit Fox, Octa-
via E. Butler, Science Fiction Writer, Dies at 58, N.Y. TIMES (Mar. 1, 2006),
http://www.nytimes.comI2006/03/0lbooks/octavia-e-butler-science-fiction
-writer-dies-at-58.html.
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