










SPEAKING OUT OF TURN

or milk.8 6 The worker answered that the Center "couldn't do anything for

[her]."18 7 When pressed, the worker disclosed that because Mrs. V. "didn['t]
have the Birth Certificate," the Center had "no kind of proof."' 88 Conse-
quently, she argued, Mrs. V. had to wait.89

During the second or third week of September, 1986, Mrs. V. called the
IM worker to mention that she had received the birth certificate at home and
"wanted to take it in, let them apply the baby to the budget." 90 The worker
directed her to the fifth floor receptionist area window. Accordingly, Mrs. V.
returned to the Center and "went to the window to leave the Birth Certificate
[.],,91 But, the IM workers rebuked her, claiming "they couldn't accept it,
'cause [she] didn't have the [hospital] clinic card for the baby."'9 2 Instead,
they admonished her to call her worker.9 3

On October 10, 1986, Mrs. V. revisited the Center receptionist area to
deliver a copy of her daughter's clinic card and birth certificate. IM workers
instructed her to call the assigned worker to report conveyance of the docu-
ments. Refusing, she opted to journey upstairs to the sixth floor "face-to-
face" 94 area in an effort to communicate with the worker directly. Locating
the worker, Mrs. V. introduced herself and "let her know" that the child's
birth certificate and clinic card were downstairs. 95 She also inquired: "When
would the baby be added[?]" '96

On or about October 27, 1986, Mrs. V. received a letter from the IM
worker commanding her attendance at the Center on October 31, 1986. The
letter explained attendance was required to complete papers concerning the
child's father, an allegedly "absent parent."'97 At the appointment, Mrs. V.
remonstrated about "hard times" and pleaded to know "when is the baby
going to be added to the budget[?]" 98 The worker retorted that "the baby is

86. Id. at 24, 26.
87. Mrs. V. testified "So, she just told me I have to wait as she hanged up, so I hanged up." Id.

at 24.
88. Id.
89. Id. at 24. Mrs. V. ordered her daughter's birth certificate when she "checked out" of the

hospital on August 18, 1986. She testified: "I told them to give me the letter stating that the baby
was born and then I told them how long the Birth Certificate was gonna take.... that it was gonna
take three weeks to a month." Id. at 24-25.

90. Id. at 27-28.
91. Id. at 28.
92. Id. at 29.
93. Id. 27-29. Mrs. V. stated: "They didn't accept it. They told me they weren't going to take it,

to call my worker." Id. at 30.
94. Id. Recertification interviews required by federal and state public welfare statutes are com-

monly referred to as "face-to face" interviews.
95. Id. at 30-31.
96. Id. at 3 1.
97. Id. On welfare families and child support, see Harris, Child Support for Welfare Families:

Family Policy Trapped in Its Own Rhetoric, 16 N.Y.U. REV. L. & Soc. CHANGE 619 (1987-88).
98. Record at 31.
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already added to the budget[,]" noting that by Mrs. V.'s "November check,
the baby should be already added." 99

B. MILK, PAMPERS, AND COMMUNITY

To survive during these months of deprivation, Mrs. V. relied on a
monthly public assistance grant of $374.40 and a monthly food stamp allot-
ment of $122. Because those meager sums were inadequate to support her-
self and her daughter,100 especially given a monthly rent of $256.68,101 she
turned to a community of family and friends for aid.' 0 2 The aid came in the
form of loans.103

The lending began in July, 1986 when Mrs. V. solicited $63.68 from a
friend to meet a rent shortfall. It continued in September and October, 1986
when she borrowed $250 from another friend to satisfy two months of out-
standing rent and to finance the purchase of "a small crib and some cloth-
ing."' 04 This and other purchases associated with the care and feeding of her
daughter consumed the great bulk of the lending. 05

These regular purchases, outlays for milk and Pampers, compelled Mrs. V.
to seek out loans from six different friends or family members. The loan
amounts ranged from $20 to $100 and reached a total of $280. Even the
proprietor from the corner grocery store extended credit, in the amount of
$73, to pay for food stuffs.106

The generosity of friends and family soon proved insufficient. Alarmed by
the ongoing need for "milk and Pampers and food," Mrs. V. pawned her
wedding ring. Later, she sold her jewelry, a gold chain. At the end of seven
months, Mrs. V.'s accrued debts, coupled with the loss of her jewelry,

99. Id.
100. For a discussion of the inadequacy of public welfare budgets and the socio-economics of

homelessness, see Dehavenon, Administrative Closings of Public Assistance Cases: The Rise of Hun-
ger and Homelessness in New York City, 16 N.Y.U. REV. L. & Soc. CHANGE 741 (1987-88);
Morawetz, Welfare Litigation to Prevent Homelessness, 16 N.Y.U. REV. L. &. Soc. CHANGE 565
(1987-88); Recent Developments, Between Helping the Child and Punishing the Mother: Homeless-
ness Among AFDC Families, 12 HARV. WOMEN'S L.J. 237 (1989); Rossi, The Family, Welfare and
Homelessness, 4 NOTRE DAME J.L. ETHICS & PUB. POL'Y 281 (1989); Sullivan & Damrosch,
Homeless Women and Children, in THE HOMELESS IN CONTEMPORARY SOCIETY 82-98 (R. Bing-
ham, R. Green, & S. White eds. 1987).

101. This rent amount did not include gas and electricity. Record at 3.
102. Id. at 34-40.
103. Id. The agency made no determination whether Mrs. V. incurred overpayments due to the

receipt of loan monies. For a discussion of public welfare overpayment recoupment provisions, see
Failinger, Contract, Gift, or Covenant? A Review of the Law of Overpayments, 36 Loy. L. REV. 89
(1990).

104. Record at 35-37.
105. Id. at 36-40.
106. Id. A seventh friend lent Mrs. V. $55.00 to supply her with "money to travel[ ]" to the

hospital when her daughter contracted meningitis. Id. at 38-39.
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amounted to $851.68.1"7

C. SPEAKING OUT

When no remedial action had occurred by the middle of November, 1986,
Mrs. V. called the IM worker to dispute the claims, repeated "over and over
again," that her daughter was to be added to the household public benefits
budget. 10 8 The worker rejoined that "whenever the computer picks her up,
that's when she'll be added." 109 Dissatisfied, Mrs. V. asked the worker to
"give [her] the number for a fair hearing." 110 The worker replied "you want
it, you get it yourselfl,]" and hung up."'

In December, 1986, on the advice of her sister-in-law, Mrs. V. visited the
local welfare client advocacy organization."12 Consulting with the director,
she described "what had happened." '" 3 The director resolved to conduct an
immediate investigation by contacting Center officials. Acting as Mrs. V.'s
lay advocate, the director called the IM worker, the IM supervisor, and the
Center director."14

Initially, the calls proved fruitless.1 5 But with persistence, the director
shortly reached Mrs. V.'s IM worker and asked "why the baby still wasn't
added [.1"',16 The IM worker answered: "'cause of the computer error,"
contending that "when the computer.., picks up the baby, then the baby
will be added." 117 Addressing Mrs. V. harshly, the worker adamantly re-
peated: "when the computer picks it up, the baby will be added.""i 8

On or about January 13, 1987, the Center redefined Mrs. V.'s public assist-
ance and food stamp household to include her daughter, recomputed her
monthly grant and allotment, and issued full benefits. Having suffered a
three month delay in the issuance of public benefits and accumulated a sub-
stantial debt, Mrs. V. requested an administrative law judge (ALJ) hearing

107. Id. at 8, 40-41.
108. Id. at 32.
109. Id.
110. Id.
111. Id.
112. For an analysis of client community-based advocacy organizations, see Rosenblum, Control-

ling the Bureaucracy of the AntiPoverty Programs, 31 LAW & CONTEMP. PROBS. 187, 190-91 (1986)
(describing the British Citizens' Advice Bureau as a means of ensuring bureaucratic accountability).
Cf D. LEWIS, J. GRANT, & D. ROSENBLUM, THE SOCIAL CONSTRUCTION OF REFORM: CRIME

PREVENTION AND COMMUNITY ORGANIZATIONS (1988) (analyzing community and cultural con-
text of collective action).

113. Record at 32-33.
114. Id. at 33.
115. In a frustrating series of phone calls, the director learned that the IM worker "wasn't in,"

the IM supervisor "wasn't in yet," and the Center director was "at a conference." Id.
116. Id.

117. Id.
118. Id.
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from the New York State Department of Social Services seeking the full res-
toration of benefits retroactive to August, 1986 and the reimbursement of all
out-of-pocket expenses. 119

D. SPEAKING OUT OF TURN

In January, 1987, Mrs. V. retained the neighborhood legal aid office as
counsel. Assigned to the case for the purpose of hearing representation, I
visited the Center to review Mrs. V.'s case file. 120 Reading the file, I learned
that on or about October 23, 1986, the IM worker directed the reclassifica-
tion of Mrs. V.'s public assistance household to compensate for the birth of
her daughter. Additionally I found that when the directive was not imple-
mented in the ensuing two months, the IM worker issued a second reclassifi-
cation directive on December 19, 1986. This directive was processed on
December 30, 1986.121

At the hearing, Mrs. V. and a representative from the New York City
Human Resources Administration appeared and testified.122 Mrs. V. opened
her testimony by reciting the composition and financial circumstances of her
household. Thereafter, she carefully recounted the events leading up to and
following her application for public welfare benefits. 123

Recalling these events, Mrs. V. asserted that IM workers never offered to
issue her emergency public assistance or food stamps.124 Furthermore, she
noted that they never proffered help in verifying her daughter's birth. She
pointed out, for example, that the workers never called, contacted, or investi-
gated her doctor, clinic, or hospital. Beyond vague mention of a computer
error by a worker on one occasion, Mrs. V. stated she received no explana-

119. Id. at 11-12.
120. On-site physical inspection and review is appropriate not only for the purpose of investiga-

tion, but also to uncover client fraud and present client perjury. For a restatement of the problem
of client fraud, see Hazard, Rectification of Client Fraud: Death and Revival of a Professional Norm,
33 EMORY L.J. 271 (1984). Hazard poses the problem in this way: "What should a lawyer be
permitted or required to do when he learns that the client's project is fraudulent at a point when it is
simply too late for innocuous withdrawal?" Id. at 291. By way of resolution, he recommends a
formula consolidating prevention and rectification, but requiring warning where practicable. Id. at
308-09.

For a review of disclosure requirements, see Redlich, Disclosure Provisions of the Model Rules of
Professional Conduct, 1980 AM. B. FOUND. RES. J. 981 (commending disclosure provisions of the
Model Rules); Wolfram, Client Perjury- The Kutak Commission and the Association of Trial Lawyers
on Lawyers, Lying Clients, and the Adversary System, 1980 AM. B. FOUND. RES. J. 964 (juxtaposing
proposals requiring disclosure of client perjury).

121. Record at 10-11, 14.
122. Id. at 1. The New York City Human Resources Administration (HRA or the agency) is a

local arm of the New York State Department of Social Services (NYSDDS or the State).
123. Id. 2-4, 17-44.
124. See Note, Meeting Short-Term Needs of Poor Families: Emergency Assistance for Needy

Families with Children, 60 CORNELL L. REV. 879 (1975) (reviewing administration and procedures
governing availability of emergency assistance relief).
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tion for the Center's failure to add her child to the household budget.125

Mrs. V. next testified regarding the protracted struggle to add her infant
daughter to the household budget. The testimony included a detailed de-
scription of the numerous bureaucratic obstacles impeding that addition. At
the close of this testimony, Mrs. V. summarized the nature of her petition for
reimbursement of out-of-pocket expenses. Interrupted by skeptical ALJ
questioning discounting her right to such a reimbursement, Mrs. V. became
indignant. 126 Confronting the ALJ, she demanded: "Can I speak?" 127

Apparently surprised by her outburst, the ALJ withheld his questioning,
permitting Mrs. V. to speak without intrusion. The complete text of her
statement is set down below.

To tell you the truth, first of all,... my worker, I can't speak with the lady,
because every time I try to talk to her, she's a very rude and nasty person.
So, how can I-if I can't-if she can't add my baby to the budget, how can
I go and explain to her, which they should know by themself, that I need
food and Pampers for my daughter. And, after they have-I let her know
when I called up that I didn't have anything at all for my baby. That
day-and I find out that they're supposed to give me clothes-at least,
money to buy the baby clothes. So, how can I go to my worker when she
always hanging up on me or don't want to talk to me and tell her that I had
to go out of my way to borrow money from people or pawn or sell my-my
jewelry which ...

I didn't have to.

I think we have [suffered hardship]. 'Cause just what-what [my worker]
has put me through and the time my daughter was in the hospital and I
was broke and I-and I had to go back and forth walking and the day I
took her into the emergency that I was walking to the hospital...

'Cause I didn't have no money. And, the time-it says it even on the pa-
pers the time that I had sold my jewelry that I had to go out of my way I
think that nobody has to go through that or sell jewelry or sell my personal
belongings when the welfare is supposed to add the baby to the budget.128

125. Record at 32-33.
126. Id. at 17-44. On the importance of indignation in the progress of the woman's suffrage

movement of the nineteenth century, see Edwards, Women and the Law: From Abigail to Sandra, 52
U. CIN. L. REV. 967, 972 (1983). See also S. BROWNMILLER, AGAINST OUR WILL: MEN, WOMEN

AND RAPE 375-404 (1975) (describing feminist strategies opposing sexual assault and rape); S.
NICHOLAS, A. PRICE, & R. RUBIN, RIGHTS AND WRONGS: WOMEN'S STRUGGLE FOR LEGAL

EQUALITY 3-22 (1986) (tracing women's suffrage movement); West, Love, Rage and Legal Theory,
1 YALE J.L. AND FEMINISM 101 (1989).

127. Record at 42. In confronting the ALJ, Mrs. V. seems to challenge his implicit claim to
authoritative interpretation of her asserted right to reimbursement. See Cover, supra note 66, at 53.

128. Record at 42-44. On June 3, 1987, the AL rendered a decision directing the agency to
issue Mrs. V. public assistance and Medicaid retroactive to August 12, 1986, and food stamps retro-
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IV. THE ETHIC OF RESISTANCE

The indignant declaration which concludes Mrs. V.'s hearing signifies
more than a denunciation of callous bureaucratic treatment. Viewed
broadly, it suggests a powerful, albeit inchoate, stance of public resistance to
both judicial and lawyer authority. Concedely, the umbrage Mrs. V. directs
at the ALJ appears to be a plainer statement of resistance. Yet, the state-
ment "Can I speak?" carries sufficient ambiguity to warrant the suspicion
that Mrs. V. may have aimed her remark at lawyer authority as well. Ex-
tending this analysis is perhaps appropriate to interpreting her remark as
something larger, a kind of public uprising against the form and substance of
lawyer storytelling. Even on this interpretation, Mrs. V.'s declaration is a
starker and more boldly asserted example of resistance than generally might
be found in the poverty law context. In the suppressive confines of the pov-
erty lawyer's practice, client resistance is likely to be marshalled narrowly
and obliquely. Even when resistance is shown, however, it is slighted by the
poverty lawyer as insignificant. This evasion is attributable to the ethic of
suppression. 1

29

Diagnosing the fallacies in this lawyer ethic demands alternative structures
of rationality. Here I propose two such structures: detachment and connec-
tion. 130 Both detachment and connection are singular "moments-of-know-
ing.' .13 1 Coupled together, they enable the poverty lawyer to discover the
falsity of client dependence and isolation, and the existence of autonomy and
community.

Detachment furnishes the poverty lawyer a means of separating from prac-
tices which privilege a subordinated vision of the client. 132 Discarding privi-
leged recordings of the history of client advocacy is essential to safeguarding

active to September 11, 1986. The period of restoration extended to December, 1986 with benefits
computed to offset prior grants and allotments. The AUJ declined to order agency reimbursement
of out-of-pocket expenses citing insufficient statutory authority. In re Josephine V., Decision After
Fair Hearing (State of N.Y. Dept. of Soc. Serv. June 3, 1987), slip op. at 4.

129. On claims of necessity broached by various forms of rationality, see M. FOUCAULT, Reason
to Tell the Truth, in FOUCAULT LIVE, supra note 8, at 252.

130. For a discussion of detachment under historical frameworks of knowledge, see M. Fou-
CAULT, Historian of Culture, in FOUCAULT LIVE, supra note 8, at 79. Cf Postema, Self-Image,
Integrity, and Professional Responsibility, in THE GOOD LAWYER, supra note 11, at 286, 293 (noting
that detachment offers an excuse but not a justification for professional irresponsibility).

Elizabeth Flynn supplements this discussion by seeking to integrate detachment and involvement
in order to reach a comprehensive viewpoint. Flynn, Gender and Reading, in GENDER AND READ-
ING, supra note 17, at 267, 268-70 (defining detachment as "observation from a distance").

131. Lahey, " . . Until Women Themselves Have Told All That They Have to Tell. , 23
OSGOODE HALL L.J. 519, 535 (1985).

132. The step outside of prevailing logic may be likened to an act of self-refutation. See Miller,
The Glittering Eye of Law, 84 MICH. L. REV. 880, 896-98 (1986) (reviewing J. VINING, THE Au-
THORITATIVE AND THE AUTHORITARIAN (1986)).
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the potential for client autonomy. 133 Without such revision, the self-evidence
of client dependency remains a compelling memory.134

Of course, detachment can never be complete. There is no transcendent
state guaranteeing critical detachment. Similarly, there is no perfect insight
into structures of rationality or discourse. But, detachment may allow for
the emergence of shared meanings institutionalized in alternative roles and
practices. 135 That transfiguration yields a counter-ethic of resistance.

The ethic of resistance challenges the rationality of lawyer suppression. 136

The ethic is not reducible to a legalistic rule, 137 but is instead demonstrated
through the practices of voice and story. 138 These alternative practices are
exhibited in Mrs. V.'s struggle to maintain autonomy and community con-
nection. The practices speak in opposition not only to judicial and bureau-
cratic authority, but also to the authority of the poverty lawyer.

The voice of resistance tells the story of individual clients connected by
interdependent narratives of class, ethnicity, gender, race, and sexuality. The
conception of the connected self locates each client within social networks.

133. Cognitive research shows memory and comprehension to be based on the same generalized
knowledge structures. Crawford & Chaffin, The Reader's Construction of Meaning: Cognitive Re-
search on Gender and Comprehension, in GENDER AND READING, supra note 17, at 3, 5.

134. On popular memory, see M. FOUCAULT, Film and Popular Memory, in FOUCAULT LIVE,
supra note 8, at 89-106. Cf Cornell, Post-Structuralism, the Ethical Relation, and the Law, 9 CAR-
DOZO L. REV. 1587, 1623 (1988) ("When we recall the past, we inevitably remember the future.").

135. See Cornell, Two Lectures on the Normative Dimensions of Community in the Law: The
Problem of Normative Authority in Legal Interpretation, 54 TENN. L. REV. 327, 328 (1987) ("It is
precisely because we are in a shared world of institutionalized meaning that critique as well as
agreement is possible.").

136. The upshot of this challenge is likely to be suspicion. See Freedman, Lawyer-Client Confi-
dences and the Constitution, (Book Review) 90 YALE L.J. 1486, 1496 (1981) (reviewing M. FRAN-
KEL, PARTISAN JUSTICE (1980)) ("[Olne of the costs of destroying confidence and trust between
lawyers and clients is that lawyers would lose the opportunity to give sound legal and moral advice
based on full knowledge of the matters entrusted to them.").

137. For a discussion of an alternative rhetoric of professional aspiration based on a classical
form of normative instruction denoted by education through illuminating example, see Hazard,
Legal Ethics: Legal Rules and Professional Aspirations, 30 CLEV. ST. L. REV. 571, 575-76 (1982).

Asserting that "the legal profession has come to put too much weight on codes and rules as the
medium of discourse about professional ethics[,]" Hazard endorses Thomas Shaffer's use of the
method of illuminating narrative. See Hazard, Book Review, 63 NOTRE DAME L. REV. 393, 396
(1988) (reviewing T. SHAFFER, FAITH AND THE PROFESSIONS (1987)). Hazard asserts "[n]arrative
reveals dimensions of events that rules cannot. These dimensions at a minimum include specifica-
tion of the social context in which an ethical dilemma arises and the identity and character of the
participants." Id.

138. Hazard maintains that "[a] story can reveal to us moral aspects of life that otherwise are
simply inaccessible." Hazard, Book Review, supra note 60, at 398. The ethical truth of story telling
is undertaken by indirect demonstration. Id. at 393. Hazard explains that a story "engages the
reader in the situation and, having done so, induces him into reflection to 'solve' or make sense of
the events portrayed." Id. Learning occurs in the attempt to construct an interpretation when "no
single interpretation of a situation is the only interpretation, and no single answer entirely com-
plete." Id.
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For Martha Minow, individual membership in connected networks helps to
constitute the I. On this view, individual "belonging is essential to
becoming."

139

Recognizing collective networks of resistance is indispensable to recaptur-
ing the omitted stories of clients. 14° The actualization of resistance in the
daily actions of ordinary clients proves that dissenting interpretations of the
world may become real. 14 1 Overlooking those interpretations denies clients
the opportunity to assemble a coherent narrative adequate to contest domi-
nant lawyer narrative. It is the norm of resistance, manifested in word and
deed, 142 that provokes events around which alternative narrative coherence
may coalesce. 143

Client narratives of resistance are disclosed in conversation with the pov-
erty lawyer. 144 Hans-Georg Gadamer urges "no higher principle than hold-
ing oneself open in a conversation." 145 To hold himself open in conversation,
the poverty lawyer must grasp the "common structure of understanding and
playing."' 4 6 Gadamer asserts that meaning grows in "playful fashion" from
the value of words spoken in concrete situations.' 47 The non-fixity and con-
stant play of meaning is for Gadamer the ongoing game in which "being-
with-others" occurs. 148

Conversation commences with the poverty lawyer's offer to play with priv-
ileged and subordinated meanings of autonomy/dependence and isolation/
community. 149 The intent of this offer is to preempt suppression.150 Pre-

139. Minow, supra note 58, at 894 (footnote omitted).
140. Id. at 821.
141. Cover, Violence and the Word, 95 YALE L.J. 1601, 1617-29 (1986).
142. Id. at 1618.
143. For a discussion of narrative coherence in jurisprudential contexts, see Van Roermund,

Narrative Coherence and the Guises of Legalism, in LAW, INTERPRETATION AND REALITY: ESSAYS
IN EPISTEMOLOGY, HERMENEUTICS AND JURISPRUDENCE 310, 342 (P. Nerhot ed. 1990).

144. Jacobson expands the parameters of conversation to include non-speech acts. On his view,
"[c]ommunication is textured and various. It need not even include speech, certainly not rational
discourse, so long as it expresses information calculated to change the understanding (in some way)
of an addressee of the communication." Jacobson, supra note 70, at 1664-65.

145. H.-G. GADAMER, supra note 47, at 189. See also D. COOLE, supra note 42, at 267 (com-
menting on the valuable "creation of a new set of meanings and referents which differ from, and
circumscribe, men's knowledge").

146. H.-G. GADAMER, PHILOSOPHICAL HERMENEUTICS 56 (D. Linge trans. 1976).
147. Id.
148. Id.
149. Play refers to the play of perspective. Perspective "signifies the capacity for certain insights

as well as the limitation of vision." GENDER AND READING, supra note 17, at xxi.
Introducing the element of play does not deny that the creation of the lawyer-client relationship

carries significant legal consequences worthy of safeguard through legal formalities. Cf Fineman,
Law and Changing Patterns of Behavior: Sanctions on Non-Marital Cohabitation, 1981 Wis. L. REV.
275, 326 (mentioning the symbolic legitimacy and protections acquired by attaching legal formali-
ties to cohabitation).

150. Pre-emption assumes the open acknowledgement of lawyer-client mistrust. Play, in turn,

[Vol. 4:619



1991] SPEAKING OUT OF TURN

emption seeks to disrupt the logic of suppression in the hope of re-aligning
hierarchical structures of rationality and discourse.' 15

While the offer of play may echo an offer of friendship, the two are dis-
tinct. 152 Play neither invites nor requires friendship. At best, play temporar-
ily displaces the rationality and discourse of suppression. Displacement
kindles a process of reconstituting the client as subject.'5 3

offers an opportunity for the sustained exploration of alternative grounds for mutual trust. For a
careful probing of lawyer-client mistrust, see Burt, Conflict and Trust Between Attorney and Client,
69 GEO. L.J. 1015 (1981).

151. For a discussion of the realignment of patriarchal epistemology and discourse, see Burns,
Notes from the Field: A Reply to Professor Colker, 13 HARV. WOMEN'S L.J. 189, 194 (1990) (re-
jecting the practicality of using feminist litigation as a vehicle for dialogue); Colker, Feminist Litiga-
tion: An Oxymoron?-A Study of the Briefs Filed in William L. Webster v. Reproductive Health
Services, 13 HARV. WOMEN'S L.J. 137 (1990) (proposing the incorporation of the feminist voice of
dialogue in constitutional litigation); Griffith, Sexism, Language, And The Law, 91 W. VA. L. REV.
125, 143-46 (1988) (urging self-reflective action to transform the language of the law by changing
the identity of the speakers, the content of the stories related, and the metaphors and descriptive
terminology used); Menkel-Meadow, supra note 42, at 30 (exploring the epistemology of women's
exclusion: the distinctive ways of knowing gleaned from the everyday experience of exclusion);
Phinney, Feminism, Epistemology, and the Rhetoric of Law: Reading Bowen v. Gilliard, 12 HARV.
WOMEN's L.J. 151, 179 (1989) (approving a dialogic rhetoric of intersubjectivity that "attempts to
grasp, through an act of imaginative identification, the situation of the victim.") (footnote omitted);
Rhode, Gender and Jurisprudence: An Agenda for Research, 56 U. CIN. L. REV. 521, 523 (1987)
(approaching gender as a category of contextual analysis); Wishik, To Question Everything: The
Inquiries of Feminist Jurisprudence, 1 BERKELEY WOMEN'S L.J. 64, 68 (1985) (asserting that femi-
nist jurisprudence must go beyond attempting to include women in patriarchal categories; it must
question the "methods, and scope of inquiry, the categories which structure how questions are
formed, and the rules which both legitimize sources of information and govern modes of interpreta-
tion."); Young, Difference and Policy: Some Reflections in the Context of New Social Movements, 56
U. CIN. L. REV. 535, 545 (1987) (espousing a politics of difference defined by "particularity, speci-
ficity, and the impossibility of reducing either social process or individual subjectivity to unity.");
Bartlett, MacKinnon's Feminism: Power on Whose Terms? (Book Review), 75 CALIF. L. REV. 1559,
1563 (1987) (citing the existence of contradictory truths as integral to women's experience and
knowledge).

152. Thomas Shaffer propounds friendship as an alternative professional ethic. Shaffer, The Eth-
ics of Dissent and Friendship in the American Professions, 88 W. VA. L. REV. 623 (1986). Lawyers
guided by this dissenting ethic "seek to practice the virtue of friendship with their clients." Id. at
638. For Shaffer, practicing the ethics of friendship raises a moral issue of preference resolved by
the circumstances of community. Id. at 643, 662. In this sense, "the community teaches the profes-
sional how to be a friend." Id. at 662. See also Fried, The Lawyer as a Friend: The Moral Founda-
tions of the Lawyer-Client Relation, 85 YALE L.J. 1060 (1976) (defining friendship as the adoption
of client interests).

Cf Selinger, "The Ethics of Dissent and Friendship"-A Response to Professor Shaffer, 88 W. VA.
L. REV. 666 (1986) (approving professional detachment as a reflection of diversity and indepen-
dence); Friedberg, A Comment for Tom Shaffer: The Ethics of Race, the Ethics of Corruption, 88 W.
VA. L. REV. 670 (1986) (objecting to Shaffer's ethic of friendship and community as unresponsive to
racial prejudice, corruption, and favoritism); Dauer and Leff, Correspondence, 86 YALE L.J. 573
(1977).

153. On the discourse of truth and the constitution of the self, see M. FOUCAULT, Reason to Tell
the Truth, in FOUCAULT LIVE, supra note 8, at 253-54 ("If I 'tell the truth' about myself, I consti-
tute myself as subject by a certain number of relationships of power, which weigh upon me and
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Reconstitution generates consideration of alternative possibilities of indi-
vidual and collective client resistance. 154 Refashioning these possibilities
from long-developed strategies of client resistance resembles a seizure of
power over the process of poverty law advocacy. Seizure is crucial to norma-
tive reclamation.

Recognizing this importance, many feminists argue that in renouncing the
patriarchal conditions of oppression which produce resistance, women at the
same time must reclaim the normative underpinnings of such strategies.
These feminists therefore endorse a continued devotion to caring for the
needs of others and facilitating the bonds of community, in spite of the subju-
gating history of this ethic. 155 Applied here, that endorsement gives positive
meaning to the subordinated social text of the client's world.

The rescuing of client resistance strategies demonstrates the potential for
the normative inversion of the ethic of suppression.15 6 This potential encom-

which I lay upon others."). See also McGuire, Moral Relativism and Habermas, 6 ALSA F. 23
(1982) (charting the development of political autonomy and moral discourse).

154. Reconstitution neither ratifies nor ignores the inequalities dividing the lawyer-client rela-
tion. Eschewing both paternalism and antipaternalism, reconstitution seeks to replace the isolation
of individualism with the solidarity of community. For a study of paternalism and anti-paternalism
in feminist theory and practice, see Olsen, From False Paternalism to False Equality: Judicial As-
saults on Feminist Community, Illinois 1869-1895, 84 MIcH. L. REV. 1518, 1522 (1986).

155. See Finley, The Nature of Domination and the Nature of Women: Reflections on Feminism
Unmodified, (Book Review) 82 Nw. U.L. REV. 352, 379 (1988) (reviewing C. MACKINNON, FEMI-
NISM UNMODIFIED: DIscouRsEs ON LIFE AND LAW (1987)).

156. For an exposition of feminist legal practice as an alternative normative culture, see Lit-
tleton, supra note 42, at 1300 (claiming that practice empowering women or contributing to the
breakdown of male domination enhances equality); Menkel-Meadow, The Comparative Sociology of
Women Lawyers: The "Feminization" of the Legal Profession, 24 OSGOODE HALL L.J. 897, 914
(1986) (suggesting that application of the female form of moral reasoning to the legal process might
spur different processes, such as mediation, and produce different substantive solutions); Menkel-
Meadow, Exploring a Research Agenda of the Feminization of the Legal Profession: Theories of
Gender and Social Change, 14 LAW & SoC. INQUIRY 289, 304 (1989) (calling for a redirection of
legal profession research to get inside the content, definition, and structure of work in order to find
how particular conceptions of work are reinforced and encoded); Menkel-Meadow, supra note 42,
at 39 (exploring how women's different voices may affect the lawyering process); Schultz, Room to
Maneuver (f)or a Room of One's Own? Practice Theory and Feminist Practice, 14 LAW & Soc.
INQUIRY 123, 141-42, 145 (1989) (chiding feminist practice theory for underestimating connection
between gender hierarchies and women's oppression, and prodding feminists to articulate stories of
oppression as well as counter-normative visions).

Compare Shaughnessy, Gilligan's Travels, 7 LAW & INEQUALITY 1, 23 (1988) (arguing that "wo-
men's inclinations for activities of care will necessarily be frustrated as they encounter the law's
limitations") with Standford, Lawgirls and Cowgirls, 10 LEGAL STUD. F. 283 (1986) (contemplating
women's practices of self-empowerment) and Foster, Antigones in the Bar: Women Lawyers as
Reluctant Adversaries, 10 LEGAL STUD. F. 287 (1986) (exploring the consequences and contribu-
tions of an ethic of care).

For criticism of feminist practice and culture on grounds of false universalism and ethnocentric
sociology, see C. SMART, supra note 8, at 66-89 (assailing grand theorizing in feminist jurisprudence
as a celebration of positivistic, scientific feminism replacing one hierarchy of truth with another); E.
SPELMAN, INESSENTIAL WOMAN: PROBLEMS OF EXCLUSION IN FEMINIST THOUGHT (1988); R.
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passes both rationality and discourse suggesting "a way of being, thinking,
and speaking that allows for openness, plurality, diversity, and difference."' I 57

Fulfilling that potential demands an end to the trivialization of client stories
and strategies of resistance' 58 and the beginning of a participatory poverty
law practice. 159 The purpose of such participatory practice is twofold: first,
to improve the quality of ethical lawyering1 6° and second, to enable clients to
assert their autonomy consonant with community.

Admittedly, unrestrained autonomy threatens the dissolution of commu-
nity and the accompanying isolation of the individual client. 161 This result is
in part the consequence of employing a liberal, rather than a feminist, notion
of autonomy. 162 Under liberal theory, autonomy is defined by the rugged
independence of atomized individuals competing in society.163 By compari-

TONG, FEMINIST THOUGHT: A COMPREHENSIVE INTRODUCTION 217-33 (1989) (citing anti-essen-
tialism of post-modern feminism and deconstruction); Harris, Race and Essentialism in Feminist
Legal Theory, 42 STAN. L. REV. 581 (1990) (gender essentialism may silence the voices of Black
women); Kline, Race, Racism, and Feminist Legal Theory, 12 HARV. WOMEN'S L.J. 115 (1989)
(examining the diversity of women's experiences of oppression and the inadequate treatment of race
as a discrete category of oppression); Ashe, Conversation and Abortion (Book Review), 82 Nw. U.L.
Rev. 387 (1988) (reviewing M. GLENDON, ABORTION AND DIVORCE IN WESTERN LAW (1987)).

157. R. TONG, supra note 156, at 219.
158. See Cornell, Post-Structuralism, the Ethical Relation, and the Law, supra note 134, at 1588

(defining the ethical relation of otherness as safeguarding difference and singularity).
159. Foucault emphasizes that liberty is a practice. M. FOUCAULT, An Ethics of Pleasure, in

FOUCAULT LIVE, supra note 8, at 264. Its effective exercise is guaranteed not by institutions or
laws, but by the safeguarding projects of people participating in their own freedom. Id. at 257, 265-
66.

160. Douglas Rosenthal's empirical study of personal injury practice showed that an active, par-
ticipatory model of the lawyer-client relationship produced "significantly better" results in the set-
tlement and trial of claims. D. ROSENTHAL, supra note 7, at 61.

161. Commenting on this peril, Martha Minow avers: "Freedom may mean freedom to choose
isolation, but then it must also mean freedom to choose connection." Minow, Consider the Conse-
quences (Book Review), 84 MICH. L. REV. 900, 916 (1986) (reviewing L. WEITZMAN, THE DI-
VORCE REVOLUTION: THE UNEXPECTED SOCIAL AND ECONOMIC CONSEQUENCES FOR WOMEN
AND CHILDREN IN AMERICA (1985)). See also L. WEITZMAN, THE DIVORCE REVOLUTION: THE

UNEXPECTED SOCIAL AND ECONOMIC CONSEQUENCES FOR WOMEN AND CHILDREN IN AMERICA
374-75 (1985) (documenting the rise of individualism in the traditional concept of marriage). Cf
Luban, Legal Modernism, 84 MICH. L. REV. 1656, 1687-90 (1986) (reconceiving modernist isola-
tion in terms of mistrust and strife).

162. For a penetrating critique of liberal individualism, see Cornell, Toward a Modern!
Postmodern Reconstruction of Ethics, 133 U. PA. L. REV. 291 (1985).

163. The liberal tradition propounds a model of insular autonomy. Cover, supra note 66, at 33
("People associate not only to transform themselves, but also to change the social world in which
they live."). See also H. GANS, MIDDLE AMERICAN INDIVIDUALISM: THE FUTURE OF LIBERAL
DEMOCRACY (1988); C. MACPHERSON, THE POLITICAL THEORY OF POSSESSIVE INDIVIDUALISM:

HOBBES TO LOCKE (1962).
For recent communitarian accounts of the modern liberal subject, see A. MACINTYRE, AFTER

VIRTUE: A STUDY IN MORAL THEORY (2d ed. 1984); M. SANDEL, LIBERALISM AND THE LIMITS

OF JUSTICE (1982); R. UNGER, KNOWLEDGE AND POLITICS (1975); Freeden, Human Rights and
Welfare. A Communitarian View, 100 ETHICS 489 (1990); Binder, Mastery. Slavery, and Emancipa-
tion, 10 CARDOZO L. REV. 1435 (1989); Nino, The Communitarian Challenge to Liberal Rights, 8
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son, under feminist theory, autonomy is tied to community and the associ-
ated values of nurturing, care, love, and empathy. 164

Reinvigorating the meaning of autonomy in a manner congruent with
community requires the renewed contemplation of client's role and world. 165

When social roles are interpreted in terms of human interdependence and
interaction, autonomy and community are complementary. 166 This integra-
tion is consistent with a feminist-defined notion of self-determination con-
ceived in light of connection.167

Using the value of connection 68 as a cantilever to join autonomy and com-
munity expands the content of lawyer rationality. This expansion entails the
inclusion of different forms of rationality and discourse at play in the diverse
communities of class, ethnicity, gender, race, and sexuality. 169 As Foucault
notes, play between different social groups can construct, rationalize, and
organize old usages and forms of behavior in new and unforseen ways. 170

Client-participatory forms of rationality and discourse undermine the law-

LAW & PHIL. 37 (1989); West, The Authoritarian Impulse in Constitutional Law, 42 U. MIAMI L.
REV. 531 (1988); Cornell, In Union: A Critical Review of TOWARD A PERFECTED STATE (Book
Review), 135 U. PA. L. REV. 1089, 1091-94 (1987) (reviewing P. WEISS, TOWARD A PERFECTED
STATE (1986)).

164. West, Jurisprudence and Gender, 55 U. CHI. L. REV. 1, 65 (1988). See also, S. OKIN, JUS-
TICE, GENDER, AND THE FAMILY (1989) (dismissing the false gender neutrality of contemporary
liberal theory); Rhode, Feminist Critical Theories, 42 STAN. L. REV. 617 (1990) (exploring ways
that feminists have tried to join political agendas with methodology).

165. Deciphering gender roles in communities, Lucinda Finley asserts that "power, domination,
and the consequent social construction of gender roles affect choice and the configuration of com-
munity." Finley, Choice and Freedom: Elusive Justice in the Search for Gender Justice (Book Re-
view), 96 YALE L. J. 914, 923 (1987) (reviewing D. KIRP, M. YUDOF, & M. FRANKS, GENDER
JUSTICE (1986)).

166. Finley, supra note 165, at 931. Compare Cornell, Institutionalization of Meaning, Recollec-
tive Imagination and the Potential for Transformative Legal Interpretation, supra note 62, at 1143
(pronouncing the Hegelian understanding of community as the reality of internal interrelatedness);
Shaffer, Legal Ethics and the Good Client, 36 CATH. U.L. REV. 319, 325 (1987) ("The real chal-
lenge to autonomy as a doctrine is the ordinary fact that the person comes to be in relationships-in
families, congregations, communities, friendships, and associations.") (emphasis in original).

167. Finley, supra note 165, at 933. Finley does not address the concept of self-respect as a
condition of self-determination, though the two seem intertwined. For consideration of subjective
and objective measures of self-respect, see Massey, Is Self-Respect a Moral or Psychological Con-
cept?, 93 ETHICS 246 (1983).

168. Robin West asserts the central insight of recent feminist theory to be the vision of women as
"'essentially connected,' not 'essentially separate,' from the rest of human life, both materially,
through pregnancy, intercourse and breast-feeding, and existentially, through the moral and practi-
cal life." West, supra note 164, at 3.

169. On the social meanings of association, assimilation, and difference arising out of member-
ship in empowered and disempowered groups, see Rhode, Association and Assimilation, 81 Nw.
U.L. REV. 106 (1986).

170. Foucault calls this level of analysis strategic configurations. He insists "[t]here's no person
or group, no titular head of this strategy; but beginning from effects different from their initial end
and from the capacity to utilize these effects, a certain number of strategies are formed." M. Fou-
CAULT, What Call for Punishment?, in FOUCAULT LIVE, supra note 8, at 284.
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yer-client relation as a field of power. As the field collapses, individual acts
of resistance furnish organizing principles for the formation of an alternative
relational order. Long neglected or underestimated, those acts are symbolic
of the client subject asserting a practice of resistance.'17

Deducing techniques of lawyering from an ethic of resistance in order to
enhance client autonomy without sacrificing community or reinscribing sub-
ordination promises a slow and arduous labor. 172 Here, I suggest only that
such labor begin with the investigation of how the client survives and over-
turns the ethic of lawyer suppression. 73 Learning how and why the client
rallies the force to assert her autonomous status as subject, to speak out of
turn, is vital to the establishment of a new ethic of resistance. 174 By learning
this lesson well, lawyers may spur the increased participation of excluded
client communities in the advocacy process. 175

171. Foucault's practices of the self resemble practices of resistance. He explains:

Sometimes these practices are associated with numerous, systematic, and restrictive kinds
of codings. Sometimes they even lose almost all definition, to the profit of a set of rules
which then appears as the essential of a morality. But it can also happen that they consti-
tute the most important and the most active source of the morality, and that it is around
them that reflection develops. The practices of the self thus take the form of an art of the
self, relatively independent of any moral legislation.

M. FOUCAULT, The Concern for Truth, in FOUCAULT LIVE, supra note 8, at 293, 298-99.
172. In this labor, the reconstitution and subordination of the client subject occurs simultane-

ously. Cf M. FOUCAULT, Concern for the Truth, in FOUCAULT LIVE, supra note 8, at 300 (defend-
ing the thesis of two distinctly different, albeit simultaneous as well as successive experiences of
madness: internment and medical practice). See also M. FOUCAULT, MADNESS AND CIVILIZATION
(1977).

Lawyer participation in stimulating and sustaining acts of resistance is essential to the remaking
of the character, culture and language of poverty law. Cf. White, The Ethics of Argument: Plato's
Gorgias and the Modern Lawyer, 50 U. CHI. L. REV. 849, 871-95 (1983) (positing the interconnec-
tion between rhetoric and character).

173. See D. GRANFIELD, THE INNER EXPERIENCE OF LAW: A JURISPRUDENCE OF SUBJECTIV-

ITY 271 (1988) (on the self-appropriation of the legal subject).
174. Foucault contends that "the subject is constituted through practices of subjection, or, in a

more anonymous way, through practices of liberation, of freedom[.]" M. FOUCAULT, An Aesthetics
of Existence, in FOUCAULT LIVE, supra note 8, at 309, 313. Cf Schibanoff, Taking the Gold out of
Egypt: The Art of Reading as a Woman, in GENDER AND READING, supra note 17, at 83-101 (on
the transformation of the emasculated female reader).

175. The active participation of client groups or whole communities in the advocacy process may
invite prohibitions for the unauthorized practice of law. For a discussion of the disparate impact of
these prohibitions on those (i.e., the poor) lacking adequate self-help skills or access to legal assist-
ance, see Rhode, Policing the Professional Monopoly: A Constitutional and Empirical Analysis of
Unauthorized Practice Prohibitions, 34 STAN. L. REV. 1 (1981); Project, The Unauthorized Practice
of Law and Pro Se Divorce; An Empirical Analysis, 86 YALE L.J. 104 (1976).

Furthermore, participation raises the issue whether lawyer responsibility to promote the cam-
paigns of individual clients should be codified and mandated. See, e.g., Drinan, Untying the White
Noose (Book Review), 94 YALE L.J. 435, 443 (1984) (reviewing J. KUSHNER, FAIR HOUSING: DiS-
CRIMINATION IN REAL ESTATE, COMMUNITY DEVELOPMENT AND REVITALIZATION (1983))
("The writings on ethical norms and standards of professional conduct for lawyers seldom, if ever,

talk about the responsibility of lawyers to promote integrated housing."). Cf Elster, Rationality,
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CONCLUSION

The ethic of resistance celebrates the inclusion of client voice and story in
the advocacy process. It rejects specious analytic dichotomies (e.g., indepen-
dence/dependence, and isolation/community) in favor of the historical cate-
gories of class, ethnicity, gender, race, and sexuality. Applying these
categories to the practical activities of poverty law advocacy, the ethic seeks
to reconstruct the lawyer-client experience.

Even when reconstruction fails, the silence of excluded voices and stories is
not an intransigent feature of ethical lawyering. Silence merely indicates the
transitory dominance of a privileged rationality and discourse. Reconstitut-
ing ethical lawyering to liberate client narrative is a continuing critical
enterprise.

This is not to suggest that the field of ethical lawyering has evolved with-
out the acute proddings of criticism. To be sure, the expanding literature of
ethics reveals formidable critique. 176 Thus far, the critique has failed to de-
center the dominant ethic of suppression.

The telling and retelling of client stories frames a new stance from which
to assay the ethics of poverty law practice. Because the relation between a
poverty lawyer and an impoverished client is woven in story, I have begun
my critique in this context. 177 Basic to the vitality of this critique project is

Morality, and Collective Action, 96 ETHICS 136 (1985) (considering the norms and motivations for
collective action).

Whether failure to abide by that responsibility establishes grounds for discipline, and moreover,

what procedures might govern such disciplinary proceedings must be left for later inquiries.
176. Critique has arisen from many stations. See, e.g., Abel, supra note 19, at 653-66, 667-85,

686 (1981) (describing the market and legitimation functions of the Model Rules, and disparaging
their ethical claims as internally inconsistent, linguistically meaningless, empirically false, and pre-
scriptively impossible); Elkins, Essay Review, The Reconstruction of Legal Ethics as Ethics, 35 J.
LEGAL EDUC. 274, 283 (1986) ("Ethics cannot, if we are to avoid the entangling net of personal and
social deception of the traditional professional ethos, exist without a critical perspective.") (footnote
omitted); Rhode, supra note 31, (upbraiding regulatory structure of the legal profession and self-
interest of ethical codes).

Practitioners have also mounted criticism. See, e.g., Kasanof, The Hazards of Legal Ethics: Two
Views (Book Review), 89 YALE L.J. 1438, 1439 (1980) (reviewing G. HAZARD, ETHICS IN THE
PRACTICE OF LAW (1978)) (assailing Hazard's advice as "utterly unhelpful to the attorney who
needs guidance in his quest for ethical conduct.").

Academics located in adjacent disciplines, e.g., anthropology, have leveled a broader criticism.
See, e.g., Nader, Serving Self Not Others (Book Review), 89 YALE L.J. 1442, 1444 (1980) (review-
ing G. HAZARD, ETHICS IN THE PRACTICE OF LAW (1978)) ("The [Hazard] book reflects the
specialized practitioner's passion for technical skill-a value that seems to override what most peo-
ple think the central purpose of law should be: a more just society.").

177. Doubtless there are numerous contexts which provide fertile ground for further critique.
See, e.g., Brenner, Albert H. Scharrer: An Anecdotal Exploration of the Practice of Criminal Law in
Dayton, Ohio Between 1910 and 1950, 14 U. DAYTON L. REV. 563 (1989) (examining the social and
legal milieu surrounding Scharrer's career as a prosecutor and defense attorney); Flemming, Client

Games: Defense Attorney Perspectives on Their Relations with Criminal Clients, 1986 AM. B.
FOUND. RES. J. 253 (exploring lawyer accountability to and control of private and public criminal
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the willingness to shed the absolutist faith in the tradition of poverty law
practice and the essentialist belief in a dependent and isolated client world.
Neither faith nor illusion, of course, is dispassionately surrendered. What is
required therefore is a normative and empirical strategy of reexamining and
reconstituting the dominant system of ethical lawyering. For clients who
speak out of turn, and for those who remain still silent, the lawyer's ethic of
suppression is no longer satisfactory. The search for an alternative ethic, and
ethic of resistance, is the ongoing collective project of poverty lawyers and
impoverished clients.

clients); Hazard, Quis custodiet ipsos custodes? (Book Review), 95 YALE L.J. 1523, 1534-35 (1986)
(reviewing K. MANN, DEFENDING WHITE COLLAR CRIME (1985)) ("Lawyers cannot pretend that

their duty as advocates to stay 'within the bounds of the law' extends only as far as a violation of

that duty can be proved in court."); Kritzer, supra note 7 (describing corporate lawyer-client rela-
tions as multifaceted encompassing professional, business, and social dimensions); Lopez, Recon-

ceiving Civil Rights Practice: Seven Weeks in the Life of a Rebellious Collaboration, 77 GEO. L.J.
1603 (1989) (challenging traditional understanding of the lawyer-client relationship in the context
of section 1983 litigation); Luban, A Fierce Blindness (Book Review), 5 CRIM. JUST. ETHICs 69
(1986) (reviewing K. MANN, DEFENDING WHITE COLLAR CRIME: A PORTRAIT OF ATTORNEYS

AT WORK (1985)) (deflating the rococo moral strategies of white-collar defense attorneys in New
York City); Shaffer & Shaffer, Character and Community: Rispetto as a Virtue in the Tradition of

Italian-American Lawyers, 64 NOTRE DAME L. REV. 838 (1989) (considering the Italian-American
virtues of dignity and self-respect displayed in lawyering); Wexler, Practicing Law for Poor People,
79 YALE L.J. 1049 (1970) (discussing client-group conflict of interest).
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