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THE INTER-AMERICAN HUMAN RIGHTS SYSTEM:

A PRIMER 44
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New York, NY 10027
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n recent years U.S. civil rights and poverty lawyers, spurred in large part by an in-
creasingly conservative judiciary and a nationwide rollback in civil rights and an
tipoverty legislation and programming, have looked to international human rights

law and fora as alternative avenues for domestic advocacy.' Public interest lawyers
are inspired by the progressive and holistic ideals contained in international human
rights treaties and jurisprudence but often speak in a common refrain: "These norms
are fantastic, but how can I use them in my legal practice here in the United States?"

Indeed, U.S. lawyers face significant limitations in using international human rights
law in domestic practice. The United States has declined to ratify most international
human rights treaties and has removed the teeth of the few treaties it has ratified by
attaching broad reservations, understandings, and declarations.' As a result, in most
circumstances litigants may not directly raise international human rights claims in
U.S. courts. The few international bodies with the authority to judge the human rights
record of the United States may, at most, issue observations and recommendations,
which are not directly enforceable. Given these limitations, along with the historic

'See Cristobal Joshua Alex. The Rollback of Civil Rights in the Courts and the Potential Impact of the Civil Rights Act of
2008,42 CLEARNGHOUSE REVIEW 335 (Nov.-Dec. 2008); Cynthia Soohoo, Preface, 2 BRINGING HUMAN RIGHTS HOME X-Xi (Cynthia
Soohoo et al eds, 2008) (general civil rights rollback of the 1990s)

2Reservations, understandings, and declarations, commonly known as "RUDs," are qualifying statements attached to
treaties on signing and ratification. The Uited States' practice of attaching significant RUD "packages" to treaties severely
compromises the effectiveness of the treaties, at times making them unenforceable in the United States (see Louis Henkin,
Editorial Comment U.S. Ratification of Human Rights Conventions: The Ghost of Senator Bricker, 89 AMERICAN JOURNAL OF

INTERNATIONAL ImW 341 (1995))
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The Inter-American Human Rights System: A Primer

strength of our Constitution and judicial
system as protectors of individual rights,
many U.S. lawyers assume human rights
law is applicable only in countries whose
legal regimes explicitly incorporate in-
ternational standards or which readily
subject themselves to international scru-
tiny. In fact, while not the magic bullet,
human rights law can be a useful element
in a U.S. lawyer's toolkit.

How can poverty lawyers use the Inter-
American human rights system, particu-
larly the Inter-American Commission on
Human Rights, in the United States?4 Al-
though the Inter-American human rights
system may seem alien to U.S.-trained
lawyers, its breadth, flexibility, and infor-
mality make it quite accessible. Civil so-
ciety groups in other parts of the Western
Hemisphere regularly turn to the Inter-
American human rights system to hold
governments accountable for corruption,
abuse, negligence, and violence commit-
ted by both state actors and private indi-
viduals. The system's prominence in the
international legal community is evident
in the frequent citations it enjoys from
the European Court of Human Rights, the
United Nations treaty bodies, and some
foreign courts. And the system is increas-
ingly receiving the attention of U.S. law-
yers, judges, and policymakers. Poverty
and civil rights lawyers can use the Inter-
American human rights system in a vari-
ety of ways-through direct participation
in the system itself and by using it to bol-
ster advocacy in the United States.

1. The Inter-American Human
Rights System: An Overview

The Inter -American human rights system
is composed of two autonomous organs
of the Organization of American States
(OAS): the Inter-American Commission
on Human Rights based in Washington,
D.C., and the Inter-American Court of
Human Rights based in San Jos6, Costa
Rica.5 The OAS, founded in 1948, is com-
posed of the thirty-five independent na-
tions of the Americas and is the world's
oldest regional organization.

The OAS Charter is the constitutional
text of the organization.' The Charter
sets forth basic human rights principles,
including representative democracy, hu-
man rights, equality, economic rights,
and the right to education. These princi-
ples are further developed in other OAS
human rights instruments, in particular
the American Declaration on the Rights
and Duties of Man and the American
Convention on Human Rights that de-
lineate specific rights and obligations
of states. The Declaration and Conven-
tion focus primarily on civil and politi-
cal rights, although the Declaration also
protects the rights to property, culture,
work, health, education, leisure time,
and social security.

The OAS Charter, Declaration, and Com-
mission statute and regulations estab-
lish human rights standards for all OAS
members and are generally considered

'For an excellent review of how poverty lawyers can use human rights law generally, see Martha F Davis, Human Rights in
the Trenches: Using International Human Rights Law in "Everyday' Legal Aid Cases, 41 CLEAINGHOUSE REViEw 414 (Nov.-Dec.
2007)

Several ideas in this article are inspired by the United States and the Inter-American Human Rights Syster Symposium
(April 7, 2008) (sponsored by the Columbia Law School Human Rights Institute, Centro por La Justicia y El Derecho
Internacional/Center for Justice and International Law, and the American Society of Internationa Law). For a sumrmary of
the symposium, see wvwlaw.columbia edu/media-inquiries/news-events2OOC/april2008/Interamerican

'The Inter-American Commission on Human Rights and the Inter-American Court of Human Rights act independently of
each other and of other political or quasi-political organs of the Organization of American States.

'Organization of American States Charter, adopted April 30, 1948, 2 U.S.T 2394, TI.A.S. No. 2361, O.AS.TS. Nos.
1-C and 61 (A-41) and 119 U.N.TS. 3 (entered into force Dec. 13, 1951), www.oas.orgfjuridico/english/charter.html
[hereinafter OAS Charter).

'Organization of American States, American Declaration on the Rights and Duties of Man, O.A.S. Res. XXX, adopted
by the Ninth International Conference of American States May 2, 1948, OEA/Ser.L.NAI.82 doc 6 rev. 1 at 17 (1992)
[hereinafter Declaration]; Organization of American States, American Convention on Human Rights, opened for signature
Nov, 22, 1969, art. 1, O.A.STS. No. 36, 144 UN.TS 123 (entered into force July 18, 1978), OEA/Ser.LV/l 82 doc. 6
rev 1 at 25 (1992) hereinafter Convention] Additional treaties and normative nstruments (which are binding only on
those states that have ratified them) in the Inter -Amercan hun rights system address torture economic, social, and
cultura rghts; the death peralty violence agaist women, forced d pdisability rghts se Inter-American
Commission or Hurar Rights, Basic Documents Pertaiing to Human Right in the Inter-Arerican System, www.cidh.
orgiBasicos/English/Basic. TOC.htm).
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binding on all GAS member states. While
the Declaration does not contain a "gen-
eral obligations" clause, which requires
states to undertake positive measures
to protect rights, the United States as a
party to the Charter is legally bound by
the Declaration's provisions.' The Con-
vention and other treaties, by contrast,
are binding only on member states that
have ratified them. The United States has
not ratified the Convention or any GAS
member multilateral human rights treaty
other than the Charter. The Declaration
and GAS Charter are invoked primar-
ily against member states that, like the
United States, have not ratified the Con-
vention or subsequent regional treaties.

A. The Inter-American Commission
on Human Rights

The Inter-American Commission on Hu-
man Rights was created in 1959 "to pro-
mote the observance and defense of hu-
man rights" in GAS member states. 9 It is
composed of seven commissioners, who
are independent human rights experts
nominated by their home countries and
elected by the GAS General Assembly.
They serve in their personal capacity on
a part-time basis for four-year terms.'
The Commission is divided into regional
and language specialty groups, and a full-
time Secretariat processes all petitions,
correspondence, and communications
and prepares draft reports, resolutions,
and press releases."

The Commission has both contentious
and promotional functions. It acts as an
arbiter and adjudicator of cases in which
discrete human rights violations are al-
leged against individuals or groups. It is
also a forum for generalized grievances
or issues that are not appropriate or ripe
for adjudication but which the Commis-
sion may consider and investigate. In its
latter function the Commission uses its
influence to promote human rights is-
sues in member states.

In its role as arbiter and adjudicator the
Commission accepts human rights com-
plaints, or "petitions." against GAS mem-
ber states and considers them in light of
relevant human rights instruments and
jurisprudence. The Commission explains
its decisions in published reports and
recommendations that state the Com-
mission's findings, its determination as
to whether a violation occurred, and its
suggested remedies. Remedies may in-
lude the payment of damages, a public

apology, an investigation into the source
of a violation, and suggested changes in
law, action, or policy." This contentious
function is unique to the Commission: it
is the only international forum in which
individuals, or nongovernmental orga-
nizations acting on behalf of individu-
als, may bring human rights complaints
against the United States and have those
complaints adjudicated by a decision-
making body."5 The Commission also

'See Petition No. 1490-05 (Admissibility), Gonzales v United States, Inter-Am. C.H.R., Report No. 52/07, OEA/Ser.L.N/
11128, doc. 19 (2007) (a case in which I participated; see infa), For examples of international agreements that do contain
a general obligations clause, see Convention, supra note 7, arts. 1(1), 2, International Covenant on Civil and Political Rights
art. 2, opened for signature Dec, 16, 1966, with selected reservations, understandings, and declarations, S. Exec. Doc. No.
95-2 (1978), 999 UNTS, 171 (entered into force March 23, 1976)

Statute of the Inter-American Commission on Human Rights art. 1(1), O.AS. Res. 447 (IX-0/79), OEA/Ser.P/IX.0.2/80, vol.
1 at 88 (1979) [hereinafter Inter-Am. C.H.R. Statute]; OAS Charter, supra note 6, art. 106 ("to promote the observance
and protection of human rights"). For an overview of the Commission, see Tara J. Melish, The Inter-American Commission
on Human Rights: Defending Social Rights Through Case-Based Petitions, in SOCIAL RIGHTS JURISPRUDENCE: EMERGING TRENDS

IN COMPARATIVE AND INTERNATIONAL LAw (Malcolm Langford ed., 2009); Dinah L. Sheton, The Inter-American Human Rights
System, r GUIDE TO INTERATIONAL HUMiAN RIGHTS PRACTICE 127 (Hurst Hannum ed., 4th ed. 2004)

"Convention, supra note 7, arts. 34, 36-37; Inter-Am. C.H.R. Statute, supra note 9, arts- 2-3, 6; Rules of Procedure of
the Inter-American Commission on Human Rights art. 1 .3, OEA/Ser.L.N/I 4 rev, 12 (2008), www.cidh.org/Basicos/English/
Basic.TOC htm [hereinafter Inter-Am. C.H.R R. Proc.].

"Inter-Am. C.H.R. Statute, supra note 9, art. 21, Inter-Am, C.H.R. R. Proc., supra note 10, arts. 11-13

I2nter-Am. C.H.R. Statute, supra note 9, arts. 18, 20; Convention, supra note 7, art. 41.

"The United Nations treaty bodies can serve a function similar to the Commission's contentious role in that they receive
comr unicatons alleging state responsibility for individualized human rights violations. The United States has not ratified
the Opt oral Protocols to the three United Nations human rights treaties to which it is a party and thus is not subject to
the indivMdual petition process,
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The Inter-American Human Rights System: A Primer

considers claims for "precautionary
measures"-akin to temporary restrain-
ing orders or injunctions and helps ne-
gotiate "friendly settlements" between
the parties in contentious cases.'4

In its promotional role the Commission
presides over thematic hearings (also
known as "general hearings"), publish-
es thematic or country- specific human
rights reports, and conducts on-site vis-
its to regions with problematic human
rights situations. 5 Each commissioner
also serves as a country or thematic rap-
porteur or both.6 The current rappor-
teurships are freedom of expression,
women's rights, migrant workers and
families, children, indigenous peoples,
persons deprived of liberty, human rights
defenders, and racial discrimination
and the rights of Afrodeseendants.' 7 The
Commission's promotional authority is
broader and more flexible than its adju-
dicatory role and allows it to address large
structural or historic inequities, which
would not necessarily be cognizable
through the individual petition process
because of jurisdictional or substantive
limitations.

B. The Inter-American Court
of Human Rights

The Inter-American Court of Human
Rights, established in 1979 as "an auton-
omous judicial institution" of the OAS, is
composed of seven judges and is charged
with applying and interpreting the prin-
cipal human rights treaty in the region:

the American Convention on Human
Rights." As is true of the Commission,
the Inter-American Court has two roles:
contentious and advisory.

In its contentious role the Inter-Amer-
ican Court has jurisdiction only over
those states that have ratified the Con-
vention and its Optional Protocol.'9
Since the United States has not ratified
the Convention or its Optional Protocol,
the court may not hear cases against the
United States. The Court receives its cases
by submission from the Commission af-
ter proceedings at the Commission level
end. Since U.S. petitioners may not reach
the Inter-American Court level, I focus
primarily on Commission proceedings
and the Inter-American Court's advisory
opinions.

The Inter-American Court's broad advi-
sory jurisdiction

can be exercised, in general, with
regard to any provision dealing
with the protection of human
rights set forth in any interna-
tional treaty applicable to the
American States, regardless of
whether it be bilateral or multi-
lateral, whatever be the princi-
pal purpose of such a treaty, and
whether or not non-Member
States of the inter-American
system are or have the right to
become parties thereto.: °

The Court, which has issued nineteen ad
visory opinions since 1982, has charac-

!nter-Am. C.H.R.R. Proc., supra note 10, art, 25, Inter-Ar C.H.R. Statute, supra note 9, art, 23(2).

"Convention, supra note 7, art 41; Inter-Am. C.H.R. Statute, supra note 9. arts. 9, 18 Inter-Am. C.H.R. R. Proc., supra
note 10, art. 64

Inter-Am. C.H.R, R Proc., supra note 10 art, 15 A rapporteur is an independent expert in a particular area with the

mandate to investigate an issue or situation and deliver a report, E.g., the women's rapporteurs mandate is to study the

extent to which the policies and practices of member states comply with state obligations under Inter-American human
rights treaties and instruments to respect and ensure women's rights.

"For a ist of current rapporteurships, see www.cidh.oas.org/relatorias.eng.htm A new rapporteurship on economic,
social, and cultural rights is reportedly under consideration (see Melsh, supra note 9)

18Statute of the Inter-American Court of Human Rights art. 1 Oct. 1979, O.A.S. Res, 448 (IX-0/79), OEA/Ser.RiX.0.2/80,

vol. 1 at 98 (1979) (entered into force Jan. 1, 1989), www.cidh.org/Basicos/English/Basic.TOC.htm; Convention, supra
note 7, art. 62.3. For an overview of the Inter-American Court of Human Rights, see Tara J. Melish, The Inter-American

Court of Human Rights: Beyond Progressivity, n SOCIAL RIGHTS JURISPRUDENCE, supra note 9.

1he state party must also have acceded to the court's jurisdiction through the Optional Protocol to the Corvention.

"Other Treaties" Subject to the Advisory Jurisdiction of the Court Art. 64 of the American Conve tion o Human

Rights), Advisory Opinion OC-1/82 1982 Inter-Am Ct. H.R. (ser. A) No. 1 [ 52, www.corteidh.or.cr/op iones .cfm.

Clearinghouse REVIEW Journal of Poverty Law and Policy a March-April 2009
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terized its advisory jurisdiction as "more
extensive than that enjoyed by any inter-
national tribunal in existence today. "
The Court's advisory function may serve a
useful purpose for U.S. advocacy.

II. Proceedings Before the
Inter-American Commission
and Court: Tips for Effectively
Engaging the System

Petitioners with claims that are against the
United States or its subnational entities
and are cognizable under the American
Declaration may turn to the Inter-Amer-
ican Commission on Human Rights for
relief if they have exhausted all appeals or
if domestic procedural restrictions (such

as those imposed in Ledbetter v. Goodyear
Tire and Rubber Company) or legal prec-
edent preclude the pursuit of remedies in
U.S. courts.v While many U.S. advocates
find that the Commission's enforcement
limitations make it a less desirable forum
than a domestic decision-making body,
hearings before the Commission can be
particularly powerful places for victims to
have their "day in court" a luxury that is
often denied them in domestic fora. And
winning a case before the Commission
can have far-reaching domestic and in-
ternational implications and cause other
regional human rights bodies and the

United Nations to take notice.

Advocates may advance human rights
concerns before the Commission in a
number of ways. Through the Commis-

sion, they may pursue individual case ad-
judication, seek precautionary measures,
or request thematic or general hearings on
a particular issue or series of issues. They
may request the Commission to conduct

on-site investigations and issue reports.
They may also seek Inter-American Court
advisory opinions to effectuate change.

Of particular relevance for povertylawyers
are the Declaration's provisions invoking
the rights to life (which has been inter-
preted to include quality of life), equality,
family life, special protections for women
and children, health and well-being, ed-
ucation, work and fair remuneration, so-
cial security, fair trial, property, and pe
titioning one's government. Remember
that, although the offending actor might
be a state or municipality, the U.S. gov
ernment is ultimately answerable to the
Commission. So if a local unit of govern-
ment does not provide sufficient space
for families to live together in homeless
shelters or denies adequate health care
to individuals with the human immuno-
deficiency virus, the United States must
ultimately answer to the Commission as
to why its subnational entities are not
complying with the Declaration. 13

A word of caution is appropriate here,
however. The Inter-American human
rights system is not intended to be a site
of first relief for individuals complaining
of human rights abuse but rather, when
national safeguard mechanisms fai., pro
vides an additionalI pressure point on the
United States and an alternate forum for
individuals and communities experienc-
ing the effects of human rights abuses.

A. Litigating a Contentious Case

Any individual or group, or "petitioners,"
may petition the Commission for adjudi-
catory relief, claiming that a federal gov-
ernment, or "respondent state," is re
sponsible for human rights violations.24
Because the United States is not a party
to the Convention or any regional human
rights treaty other than the Charter, the
recognized rights for petitions against
the United States are those contained in
the Declaration (see sidebar)., 5

2I/d. $ 14; see also Convention, supra note 7, art. 64

22Ledbetter v Goodyear Tire and Rubber Company, 550 US. 618 (2007),

"Roach and Pinkerton v United States, Case 9647, Inter-Am C.H.R, Report No. 3/87, OEA/Ser.LA/I.71, doc. 9 rev 1
(1987).

24Inter-Am. C.H.R. R Proc., supra note 10, art. 23.

"Inter-Am. C.H, SStatute, supra note 9, art. 1(2)(b); Interpretation of the American Declaration of the Righs nd Duties of
Man within the Framework of Article 64 of the American Conventon on Human Rights, Advsory Opinion OC-1 0/89, 1989
InterAm. Ct. H.R. (ser. A) No, 10 $ 43 45, 47, Petition No. 1490-05 (Admssibility), Gonzales, Inter-Am. C.H.R, Report
No. 52/07, OEA/SerLV/Il.128, doc. 19 rev, T 56 (Declaration "constitute s] a source of legal obigations on OAS member
States, including in particular those states that are not parties to the American Convention".
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The Commission considers only peti-
tions alleging violations of human rights
by the federal government or its agents
(including subnational entities, such as
states and municipalities), not allega-
tions focused on purely private conduct.2'
in some cases causal responsibility can
be imputed to the federal government
through its omission or failure to re-
spond appropriately to private conduct
that violates human rights.2 7

Individuals and groups may submit peti-
tions on their own behalf or on behalf of
third parties. Petitions may be submitted
without the victim's knowledge or autho-
rization. The Commission accepts col-
lective petitions, indicating numerous
victims of a specific incident or practice,
but not "actio popularis," or class action
suits that set forth generalized harms
not limited to a specific group or event.
Claims of widespread, generalized harm
are excluded from the Commission's
case-based jurisdiction and instead
are considered in general hearings and
country reports.

Before a petition may be filed, peti-
tioners must "exhaust domestic legal
remedies" or show that the pursuit of
certain legal avenues would have been
futile28 Petitions must be filed within six
months of notification of final judgment
or, under certain circumstances, within
a "reasonable period" of time thereaf-
ter.2 9 The Commission is not a "court
of fourth instance" and will not substi-
tute its judgment for that of the domes-
tic trier-of-fact. The Commission will,
however, consider cases that allege that
the domestic adjudication violated the

petitioner's due process or denied peti-
tioner a fair hearing resulting in an in-
effective remedy. The Commission will
not consider petitions that are duplica-
tive of cases pending before or resolved
by other international tribunals, or cases
that the Commission itself has already
resolved.3 O

A contentious case before the Inter-
American Commission proceeds in two
phases." In the first phase, known as the
"admissibility" phase, a panel of com-
missioners decides whether the peti-
tioner has met the procedural require-
ments and whether the Commission has
competence (akin to jurisdiction) to ex-
amine the human rights claims contained
in the petition. If the Commission deter-
mines that it has competence, it registers
the petition, assigns it a number, and
then transmits the petition to the state
in question. The state (the Department
of State represents the United States in
these matters) normally has two months
to respond to the petition. The Commis-
sion may request further submissions
from the parties, and the petitioner may
request an admissibility hearing.

If the Commission deems a case ad-
missible, the case enters the second, or
"merits" phase, to determine whether a
human rights violation took place. At the
merits phase, the Commission consid-
ers evidence presented before it and may
hold hearings or even conduct investiga-
tory field or on-site visits inwhich it does
its own fact -finding. Petitioners may also
request that key local, state, or federal
government officials participate as part
of the government's delegation. At case-

"See, eg., Roach and Pinkerton v United States, Case 9647, Inter-Am, C.H.R., Report No. 3/87, OENSer.LN/1i.7t, doc.
9 rev. 1 (1987) (the federal government's failure to preempt the states from executing juveniles "results in a pattern of
legislative arbitrariness throughout the United States" in violation of the rights to life and equality before the law)

"Petition No. 1490-05 (Admissibility), Gonzales, Inter-Am. C.H.R., Report No. 52/07 (recognizing the Commission's
competence to consider a case involving the state duty to protect an individual from prvate acts of violence); Brazil, Case
7615, Inter-Am. C.H.R., Report No. 12/85, OEA/SerL.N/I.66, doc. 10 xi, x (1985) (Brazil liable "for having failed to
take timely and effective measures to protect the human rights of the Yanomami [Indians) ... from highway construction
workers, geologists, mining prospectors, and farm workers desiring to settle in thteir] territory").

"Inter-Am C.H.R. R. Proc. supra note 10, art. 31.

111d art. 32. The six- month rule does not apply, for instance, where there isa continuing violation (Dominguez Domenichetti
v Argentina, Case 11 819, Inter-Am. C.H.R., Report No. 51/03, OEASer.L.N/1i 118 doc. 70 rev. 2 48 (2003))

"Inter-Am C.H.R. R. Proc., supra note 10, art. 33

1ld. arts. 26-43
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based hearings and at the working meet-
ings described below, petitioners may
have the opportunity to develop the fac-
tual record, clarify legal arguments, offer
victim statements and expert testimony,
and request face-to-face time with the
Commissioners.

Throughout the merits phase, the Com-
mission will encourage "friendly settle-
ment" between the parties. The Com-
mission may do so by granting a "working
meeting" during one of its sessions in
which it will meet privately with the par-
ties to discuss progress in settlement
discussions. When settlement is not
possible and when the Commission de-
termines that there is a violation, it will
send the offending state a preliminary
report with the proposals and recom-
mendations it deems pertinent. States
have three months to comply with the
recommendations.

In most cases, particularly in cases in-
volving the United States, which only
once has participated in settlement ne-
gotiations and does not generally take
steps to comply with the proposals and
recommendations in a preliminary re-
port, the Commission publishes a merits
report on state culpability." The Com-
mission considers the facts of the case in
light of the precedential jurisprudence of
the Inter-American Court and Commis-
sion and sometimes looks to other rel-
evant human rights treaties for persua-
sive authority or interpretive guidance
in drafting its report. If the Commission
deems the state responsible for a human
rights violation, the Commission then
issues a recommendation outlining the
general contours of a remedy that will
make the victim whole and create legal
and policy reforms to prevent repetition
of the harm.

After the issuance of the Commission's
report, petitioners may request a "work-

ing meeting" with the Commission and
the state in question to discuss state
progress in implementing the Commis-
sion's recommendations. The Commis-
sion continues to supervise state com-
pliance with its recommendations and
publishes statistics on compliance in its
Annual Report.3 While no enforcement
mechanism ensures state compliance
with Commission decisions, the Com-
mission's merits reports contribute to
international standard setting and carry
significant moral and political weight that
can be useful in advocacy campaigns.

The Commission holds all hearings, in-
cluding merits hearings and thematic
hearings, duringthe Commission's semi-
annual sessions, usually in Washington,
D.C. Hearing and meeting requests must
be submitted to the Secretariat at least
fifty days in advance of a hearing ses-
sion.34 Other than those designated pri-
vate to ensure victim confidentiality or
for other reasons, all hearings are open
to the public.3 5 The Commission grants
approximately one-third to one-half of
the requests for hearings (including ad
missibility, merits, and thematic hear-
ings) that it receives. The factors that the
Commission takes into consideration
when determining whether it will grant
a hearing are, among others, how urgent
and prevalent the human rights concerns
are, how relevant the hearing is to similar
human rights concerns in other parts of
the Americas, and whether the hearing is
related to the focus areas of the rappor
teurships or the issues that are of priority
to the Secretariat.

Examples from Practice. In recent years
U.S. lawyers have creatively and strategi-
cally litigated before the Inter-American
Commission. Long before the U.S. Su-
preme Court's 2oo4 decision in Roper
v. Simmons, which held that the death
penalty for juvenile offenders was un-
constitutional disproportionate punish-

2
1d. art. 45. (The United States engaged in settlement talks in Petition No. 1490-05 (Admissibility), Gonzales, Inter-Am

C.H.R, Report No. 52/07.) If the respondent state is subject to the jurisdiction of the Inter-American Court (the United
States is not), the Commission can refer the case to the court for a final binding resolution instead of publishing its merits
report (Inter-Am. C.H.R. R. Proc., supra note 10, art. 44).

"Inter-Am CHR. R. Proc., supra note 10, art. 57.

14d. art, 64.

I11d. art. 66.
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ment, U.S. advocates had challenged the
juvenile death penalty before the Com-
mission.36 That work resulted in a 2002
landmark decision from the Commission
finding that the execution of persons who
were under 18 at the time of the crime
violated jus cogens, or fundamental hu-
man rights norms.'- The Commission's
decision, though not explicitly men-
tioned in Roper, is widely believed to have
influenced the Court. Indeed, the Court
cited the Convention and other interna-
tional treaties to support its finding that
" [t]he opinion of the world community,
while not controlling our outcome, does
provide respected and significant con-
firmation for our own conclusions." 8 In
2oo6 advocates seeking to build from the
momentum of Roper submitted a petition
to the Commission on behalf of individ-
uals sentenced to life without parole for
crimes they were convicted of commit-
ting as juveniles; the advocates alleged
that such sentences constituted human
rights violations.

In 2oo7 the Commission issued an ad-
missibility decision in Gonzales v. United
States, a case in which I participated, con-
cerning the government's duty to protect
a woman and her children from domes-
tic violence 9 The Commission held the
United States to well- established inter-
national standards of state responsibility
requiring it to exercise "due diligence"
to prevent, investigate, and punish vio-
lent acts committed by nonstate actors
and to protect and compensate victims.
In the fall of 2oo8 the State Department
engaged in friendly settlement discus-
sions with petitioners. While the United
States ultimately declined to settle (likely
due to resistance from local authorities
and the U.S. Department of Justice), that
settlement discussions concerning in-

"Roper v Simmons, 543 U S. 551 (2005).

"Domingues v. United States, Case 12.285, Inter-Am C
(2002).

ternational human rights litigation even
took place was extraordinary and un-
precedented.

In a landmark case against the United
States regarding indigenous land rights,
sisters Mary and Carrie Dann, mem
bers of the Western Shoshone tribe,
claimed that the U.S. government had
improperly appropriated and interfered
with their use of their ancestral land.
The Commission found that the United
States violated the Danns' rights under
the American Declaration and issued a
recommendation that the United States
ensure fair and equal access to local tri-
bunals for the protection of petitioners'
property rights. 4° In response the fed-
eral government took meaningful steps
toward compliance. The State Depart-
ment participated for the first time in
a working group to discuss compliance
with the Commission's decision. The
State Department sent the Commission's
decision to local authorities, recognized
the legitimacy of the international body,
and urged compliance. Local authori
ties ultimately refused to comply with
the decision. The state's noncompliance
prompted international outrage. and the
United Nations subsequently formally
recognized the state's failure with respect
to the Danns' human rights.4 ' Neverthe-
less the State Department's participation
in this working group demonstrates the
potential for creating channels and pres-
sure points between the federal and local
governments.

B. Filing an Amicus Brief

U.S. lawyers should consider submitting
amicus briefs in support of petitioners
to the Commission and attending Com-
mission hearings. In Gonzales more than

H.R., Report No. 62/02, OEAiSer.LN/I. 116, dec. 33 [ 84-85

18Roper, 543 U.S. at 578.

"Petition No, 1490-05 (Admissibility), Gonzales, Inter-Am. C.H.R.. Report No. 52/07.

4-See Dann v, United States, Case 11.140, Inter-Am. C.H.R. Report No. 75/02, OEA/Ser.L.N/I. 117, doc. 1 rev, 1. (2002).

41Office of the United Nations High Commssioner for Human Rights, Committee on he Elimination of Racial
Discrimination-Early-Warning Measures and Urgent Procedures, Decision 1(68), U.S,, CERD/C/USADEC/1 (April 11,
2006), www2ohchr.orgenglshbodies/cerdearly-warning.tm (scroll down and look under "3. Decsions" )
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eighty domestic violence, women's rights,
human rights, and legal services organi-
zations from across the United States and
the globe signed on to eight amicus briefs
in support of the petitioner.4i Collective-
ly these briefs underscored the signifi-
cance of the case at both the national and
international levels. One result of their
involvement has been increased atten-
tion to the case and to general domestic
violence issues from the media, other
nongovernmental organizations, and the
Commission itself.

C. Seeking Precautionary Measures

In "serious and urgent cases, and when
ever necessary," the Commission can
request, on its own initiative or at the
request of a party, that an OAS mem-
ber state take immediate precautionary
measures "to prevent irreparable harm
to persons.43 The Commission issues a
report and recommendations for imme-
diate action. Precautionary measures do
not require prior exhaustion of domestic
remedies and allowthe system to respond
rapidly to urgent human rights concerns
without prejudging the merits of a case. 44

A request for precautionary measures
forces the Commission to engage imme-
diately in a supervisory and monitoring
role in a new substantive dispute and thus
"can also act as a catalyst for involving the
Commission ... in new substantive areas
of human rights law." 45

Examples from Practice. In 2oo2 Guan-
tdnamo detainees' representatives, faced
with a government that unilaterally de-
clined to grant their clients prisoner-of-
war status under the Third Geneva Con
vention, sought precautionary measures
from the Inter-American Commission.46

In March 9oo2 the Commission became
the first international body to find doubt
as to the legal status of the detainees and
the sufficient protection of their human
rights. The Commission requested that
the United States take "urgent measures
to have the detainees' status determined
by a competent tribunal.4, Advocates
hope that the Obama administration will
comply with the Commission's request.

The Commission's precautionary
measures reports can also effect change
at the local level. In 2oo2 the Commis-
sion requested that the United States
take precautionary measures against the
execution by Texas of a Mexican national
who alleged that the state had violated his
rights under the Vienna Convention on
Consular Relations.4t Using impressive
creative lawyering skills, the defendant's
attorneys persuaded the district attorney
andstate judge neitherofwhomhadbeen
aware of the Commission's existence not
to set an execution date out of deference
to Inter-American proceedings.

D. Requesting a Thematic Hearing

Thematic, or general, hearings allow ad-
vocates to raise awareness about serious
human rights issues that may not be jus-
ticiable due to jurisdictional bars or other
reasons but nevertheless merit the Com-
mission's attention in its promotional
function. General hearings may focus
on a particular human rights issue that is
cross-regional or on a particular region
that experiences multifaceted human
rights problems. Thematic hearings al
low for greater flexibility in theme, form,
and structure than case-based hearings.
Advocates may find more opportuni-

"Petition No 1490-05 (Admissibility), Gonzales Inter-Am. C.H.R.. Report No. 52/07.

41Inter-Am. C.H.R. R, Proc., supra note 10, art. 25.1.

ld. art. 25 4

"Metish, supra note 9.

4'Geneva Convention Relative to the Treatment of Prisoners of War Aug. 12, 1949, 6 U.S.T. 3316, 75 UNTS, 135.

47Certain Foreign Nationals Detained in the United States, Inter-American Commission on Human Rights, Annual Report
of the InterArican Commission on Human Rights 2002, Precautionary Measures 2002, OEAi/V rL.iil.117 dec. 1 rev.

80 (2003) (petition regarding detention by United States of detainees at Guantanamo Bay, Cuba).

"Roberto Moreno Ramos Inter-American Commission on Human Rights, Annual Report ofthe Inter-American Commission
on Human Rights 2002 Precautionary Measures 2002 OEA/Seri.N/11.1 17, doc, 1 revT 88 (2003) (petition regarding
United States.
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ties for coalition building and a broader
framing of the issues at thematic hear-
ings than before domestic tribunals.

During thematic hearings nongovern-
mental organizations may present in-
formation on the particular theme to a
panel of commissioners. The Commis-
sion decides, based on a number of fac-
tors, whether the state or states at issue
will be invited to the hearing; if they are,
they usually have the opportunity to re-
but the nongovernmental organization's
presentation. The Commission does not
issue a written report at the conclusion
of a general hearing. However, the Com-
mission does issue a press release at the
end of each hearing session. The press
release may refer to some or all of the
general hearings that took place during
the session and may even express con-
cern regarding the matters raised at the
hearings.

Thematic hearings are often used to
stimulate media interest in an issue and
to mobilize stakeholders as part of a larg-
er organizing campaign. These hearings
often lay the groundwork for subsequent
litigation in a particular area by educat
ing the commissioners about human
rights issues that the Commission has
not considered. Poverty lawyers and ad-
vocates may request a thematic hearing
related to structural discrimination and
the economic justice concerns that are a
fundamental reality for so many clients.
The Commission has paid increasing at-
tention to housing and other economic
and social justice issues in recent years
and in 2007 published a report, Access
to Justice as a Guarantee of Economic, So-
cial, and Cultural Rights, which identifies
common economic, social, and cultural
rights themes across the Americas.1' If
the Commission creates a new Thematic
Rapporteurship on Economic, Social,
and Cultural Rights, the rapporteursiip
could offer a mechanism for placing ad-
ditional pressure on states and the fed-
eral government to modify problematic

laws and policies on housing, health,
employment, and public benefits.

Thematic hearings can also be used
to support ongoing litigation and the
Commission's report-writing work.
For example, a general hearing on how
structural discrimination operates to
marginalize women of color could sup-
port a case alleging gender discrimina-
tion against immigrant and minority
domestic workers or a report on a similar
theme from the Thematic Rapporteur for
Women's Bights.

Examples from Practice. In 2005 the
Commission held a thematic hearing on
the right to housing in the United States,
Canada, and Brazil. The U.S. petition-
ers, among whom were antipoverty and
housing rights activists, sought to use the
hearing and a rally that same day outside
OAS headquarters in Washington, D.C.,
to mobilize their constituents and to lay
the groundwork for a future case on ad-
equate housing before the Commission.

In 2oo8 the Commission heard testimo-
ny and statistical information at a the-
matic hearing on the human rights viola-
tions implicated in the construction of a
Texas-Mexico border wall. At the end of
the hearing session the Commission is-
sued a press release expressing concern
over the "troubling information" that the
Commission had received regarding the
impact of the border wall on the human
rights of area residents, "in particular its
discriminatory effects. '5

E. Engaging with a Country
or Thematic Rapporteur
and Soliciting an On-Site
Visit and Report

Individuals or groups may request that
the Commission or specific commission-
ers, in their capacities as country or the-
matic rapporteurs, make on-site visits
to investigate allegations of widespread
human rights violations within a country
or region or among a particular cross-

"9Inter-American Commission on Human Rights, Organization of American States, Access to Justice as a Guarantee of
Economic, Social, and Cultural Rights. A Review of the Standards Adopted by the Inter-American System of Human Rights,
OEASer.L.N/ii.129, doc. 4 (2007).

1OPress Release, Inter-American Commission on Human Rights, IACHR Concludes 133rd Period of Sessions (Oct. 31, 2008),
www.cidh.oas.org/comu.enghtm.
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section of a population.51 During the vis-
its, Commission representatives interact
with the victims, nongovernmental orga-
nizations, and government officials. The
Commission often issues a press release
at the conclusion of a visit and sometimes
issues a country or thematic report high-
lighting its key findings.

The Commission's country or thematic
reports offer comprehensive analyses
and recommendations regarding the
general human rights situation in a par-
ticular country or a specific human rights
issue in one or several countries.

Examples from Practice. Advocates have
strategically used the rapporteurships to
focus national and international atten-
tion on human rights violations at all
levels-local, state, and national. Many
advocates have focused on how human
rights violations affect vulnerable groups
such as children, victims of gender-
motivated violence, and undocument-
ed immigrants. Advocates may request
that a thematic rapporteur undertake a
focused on-site visit, prepare a special
report, formulate general guidelines or
a declaration of principles, or issue gen-
eral recommendations or observations
on a discrete issue, or advocates may re-
quest the rapporteur to do all.y

The Commission's thematic rapporteur
on migrant workers and families recently
agreed, at the behest of domestic advo-
cates, to make an on-site visit to U.S. im-
migration detention facilities to observe
detainee conditions. Though approved
by the State Department, these visits re-
cently hit procedural roadblocks with the
U.S. Department of Homeland Security.
The Commission instead visited with
ex-detainees and their families outside
detention centers in Texas, Virginia,
and Pennsylvania. The Commission has
committed to the development of a com-
prehensive analysis and report on immi-

gration detention in the United States.

Another example of the Commission's
thematic reporting comes from the na-
tional security arena. The Commission,
in the wake of the events of September 11,
2ool, issued a 2oo2 thematic report on
terrorism and human rights. The land-
mark report examined the implications
of counterterrorism initiatives within the
framework of several core international
human rights: the rights to life, humane
treatment, personal liberty and security,
fair trial, freedom of expression, and ju-
dicial protection53

F. Soliciting an Advisory Opinion
from the Inter-American Court of
Human Rights

Advocates may also work with foreign
governments and the Commission to re-
quest advisory opinions from the Inter-
American Court on matters relevant to
the United States. For instance, the U.S.
Supreme Court's 2oo! ruling in Hoffman
Plastic Compounds Incorporated v. National
Labor Relations Board that undocumented
workers fired for engaging in union or-
ganizing activity have no meaningful re-
course in U.S. courts under the National
Labor Relations Act prompted just such
cooperative action.54 The government of
Mexico, assisted by U.S. advocates, re-
quested an advisory opinion from the
Inter-American Court on the legal obli-
gations of all OAS member states toward
migrant workers. Migrant workers em-
ployed in OAS member states are entitled
to workplace protections, and member
states have the obligation to ensure that
these rights are respected and protected,
regardless of a worker's authorized or
unauthorized status, the court found in a
2oo3 advisory opinion.5

The Inter-American Court has issued five
advisory opinions-on the death penalty,
naturalization, habeas corpus, consular

"Inter-Am. C.H.R, Statute, supra note 9, art, 18.

5'Melish, supra note 9.

"Inter-American Commission on Human Rights, Report on Terrorism and Human Rights, OEA/Ser.LN/ .116 doc. 5 rev.
1 (2002).

'Hoffman Plastic Compounds Incorporated v National Labor Relations Board, 535 U,S. 137 (2002).

"Juridical Condition and Rights of the Undocumented Migrants, Advisory Opinion OC-18/03, 2003 Inter-Am. Ct. H.R (ser.
A) No. 18 (Sept 17, 2003), www.corteidh.or.cr/opiniones.cfm?&CFID=555441&CFTOKEN=89743566.
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assistance, and undocumented migrant
workers-that are relevant for U.S. legal
practice. Advocates could work with the
Commission, international nongovern-
mental organizations, or other national
governments in the Americas to request
an advisory opinion from the Court on is-
sues of hemispheric significance related
to economic, social, and cultural rights,
such as the right to counsel in civil cases
where basic needs are threatened or a
state's duties to progressively realize the
right to adequate housing.5' An advisory
opinion affirming these rights could ul-
timately be used in domestic advocacy.

Ill. Bringing It Home: Using the
Inter-American System in
Domestic Advocacy

Advocates can incorporate Inter-
American human rights norms and ju-
risprudence into local, state, and federal
advocacy-the systems and frameworks
more familiar to U.S. lawyers. Poverty
lawyers can use the Commission strate-
gically for "impact" or "policy" purpos-
es: to hold state actors domestically and
internationally accountable; to foment
normative developments before interna-
tional tribunals and domestic courts; to
urge policy changes from legislators and
the executive branch; to create new ave-
nues for mobilization, coalition building,
and community organizing; and to spark
public interest in an issue or change the
framing of a debate.

The Inter-American Commission's re-
ports and recommendations or the Inter-

American Court's opinions will not, in
and of themselves, cause a change in state
practice, but they can be a powerful tool
in a larger advocacy strategy. Here I iden-
tify seven ways in which poverty law advo-
cates can use the Inter-American system
in their everyday practice.57

Domestic Litigation. Consider drop-
ping a footnote in your brief that cites
Inter-American jurisprudence on the
best interests of the child or the right to
the highest attainable standard of health
services. Or submit an amicus brief or
expert report-perhaps in partnership
with members of the Bringing Human
Rights Home Lawyers' Network (see be-
low) or a law school human rights clinic-
that focuses on the relevant international
law arguments in a case about education-
al equity. While international norms may
not be controlling in U.S. federal and
state courts, they have served as per-
suasive authority in the U.S. Supreme
Court (Roper and Lawrence v. Texas) and
in several state courts where judges
have cited human rights norms in sup-
port of their decisions under state con
stitutional or common law.5' Although
some courts explicitly find that inter-
national jurisprudence is nonbinding
in domestic fora, a judge may grant the
decisions and opinions of the Inter-
American Commission and Court some
degree of deference as persuasive au
thority or as interpretative tools and may
even cite these decisions as evidence of
"customary international law" interna-
tionally accepted norms that are binding
on the United States.59

6The United Nations Committee on Economic, Social, and Cultural Rights at its fifth session in 1990 stated that "the
concept of progressive realization constitutes a recognition of the fact that full realization of all economic, social and
cultural rights will generally not be able to be achieved in a short period of time. Nevertheless, the fact that realization
over time .. is foreseen under the International Covenant [on Social, Economic and Cultural Rights] should not be
misinterpreted as depriving the obligation of al meaningful content" (United Nations, International Human Rights
Instruments, Compilation of General Comments and General Recommendations Adopted by Human Rights Treaty Bodies,
General Comment Number3: The Nature of States Parties Obligations (Art. 2, Para. 1 of the Covenant), HRVGen/1/Rev.9,
May 9, 2008). For an example in the housing context, see Maria Socorro 1 Diokno, Monitoring the Progressive Realization
of Housing Rights, ASIA-PACIFic NEWS, June 1999, www,hurightsor.jp/asia-pacificlno16/no16 monitoringfhtm.

fThis list is based in part on deas suggested by Doug Cassel and Sandra Babcock at the United States and the Inter-
American Human Rights System Symposium, supra note 4.

"Roper 543 U.S 551; Lawrence v. Texas, 539 U.S. 558 (2003); see Opportunity Agenda, Legal and Policy Analysis: Human
Rights in State Courts (2008), http://opportunityagenda typepad.com/the-state-of opportunity/files/state-courts and_
human-rights 2008 edition.pdf.

See, e.g, Garza v Lappin, 253 f3d 918, 924-26 (7th Cir, 2001) (international law is nonbinding). But see Murrayv Schooner
Charming Betsy, 6 US. 64 (1804) (requring courts to interpret U.S. laws, wfere reasonably possible, so as not to violate
international law) See also National Economic and Social Rights Initiative, Columbia Law School Human Rights Institute &
Northeastern University School of Law, Program on Human Rights and the Global Economy, HUMAN RIGHTS, SOCIAL JUSTICE, AND
STATE LAW: A MANUAL FRV CREATVE LAWYERING (2008), www.nesri.org/fact sheets pubs/egaltraining /20 manual.pdf.
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Domestic Legislative Advocacy. Offer
public testimony or a white paper on the
international law arguments correspond-
ing to a piece of local legislation. Or try to
incorporate Inter-American standards
into the legislation's substance or even
its preamble or into an ordinance or
resolution. Federal, state, and local poli-
cymakers may be open to learning about
international opinion on the subject of
pending or proposed legislation. Also,
consider educating state and local human
rights commissions about the interna-
tional principles that support their tra-
ditional civil rights approach and explore
other ways to implement international
norms at the local, state, or federal level.

Training. U.S. lawyers can incorporate
human rights norms into the training of
city or state actors, such as judges, police
officers, caseworkers, teachers, and city
agency directors. For instance, the Inter-
American Court's advisory opinion on the
rights of undocumented migrant work-
ers might be useful in wage-and-hour
or labor rights advocacy on behalf of un-
authorized workers in the restaurant in-
dustry. Or an expected decision from the
Commission in the Gonzales case that the
United States has a duty to protect vic-
tims of domestic violence might be used
in judicial or police training on enforce-
ment of restraining orders.

Political Pressure. Think about how to
use the Inter-American human rights
system, or international standards gen-
erally, to exert political pressure at the
federal, state, or local levels. As one Con-
gress member, referring to the Gonzales
case, once told me. "Do you know how
embarrassing it would be for an inter-
national body to call the United States
a violator of the rights of women and
children?"6 The threat of international
shaming can stimulate policy changes,
especially at the executive level. The State
Department is particularly attuned to in-
ternational and foreign policy issues
more so, at least, than most judges or
state and local policymakers.

Public Opinion, Education, and Advo-
cacy. Frame a social justice issue in the

context of human rights to add value to
your public messaging and advocacy. The
language of "human rights" may give your
case broader appeal, bringing in addi-
tional support or increased media atten-
tion. Indeed, many stakeholders, such as
immigrants from countries where human
rights rhetoric is common or individuals
from marginalized communities in the
United States, are familiar and comfort-
able with human rights language even if
lawyers are not. Going to the Commission
or simply using Inter-American juris-
prudence in your advocacy may mobilize
new forms of community support for an
issue.

Coalition and Movement-Building.
File amicus briefs in Commission cases
or request thematic hearings before the
Commission to drive new coalitions or
to reinvigorate a movement. Public in-
terest lawyers in the United States often
lament that they feel confined to "silos"
housing, public benefits, immigration,
or family law, to name a few. The advan-
tage of human rights law and the growing
human rights movement in the United
States is that it bridges many of these si
los and reflects the interdependence of
rights. How might a human rights fram-
ing of your issue area allow you to reach
out across practice areas? Participating
in Commission proceedings can lead to
building coalitions and giving new life
to a movement. Moreover, a forum that
values substance over procedure, that
equates governmental immunity laws
with unacceptable impunity, and that re-
jects the notion of a right without a rem-
edy can be a valuable organizing tool.

Join the Bringing Human Rights Home
Lawyers' Network. A concrete way that
poverty lawyers can engage with the
Inter-American system is by joining the
Bringing Human Rights Home Lawy ers'
Network. Based in the Columbia Law
School Human Rights Institute, the net-
work is composed of over 2oo U.S. law-
yers (including legal aid, civil rights, and
human rights attorneys) and encourages
U.S. compliance with international hu-
man rights law and the development of

'n Washington, D.C., March 1, 2007; name withheld for confidentiality.
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strategies to use human rights law in U.S.
courts and domestic policy-making and
debate.6 ' Each year the network coordi-
nates a meeting with high-level Com-
mission staff members to discuss issues
related to U.S. advocacy and strategies
for enhancing the Commission's impact
in the United States. The network re-
cently started an "Inter-American Work-
ing Group" to make the Inter-American
system more visible and accessible do-
mestically, to guide domestic lawyers in-
terested in using the system in their ad-
vocacy, and to facilitate contact between
the Commission and U.S. lawyers.

IV. The Inter-American Human
Rights System, the Obama
Administration, and Beyond

With the arrival of a new administration,
we will undoubtedly see a shift in the way
in which our executive branch relates to
the international community. There is
a reasonable possibility that the United
States will in the next four to eight years
ratify the American Convention, albeit
with several reservations, understand-
ings, and declarations. The United States
is far less likely to submit to the jurisdic-
tion of the Inter-American Court. The
OAS may elect a new commissioner from
the United States, and President Obama
may appoint a new ambassador to the

OAS. These policy changes could have a
spillover effect on our judicial and leg-
islative branches and prod judges and
policymakers to accept increasingly the
relevance of international human rights
law to U.S. laws and policies.

No matter how things change in the for-
eign policy front, lawyers will still need to
use creative, outside-the-box strategies
when appearing before the Commission
or when using Inter-American jurispru-
dence in domestic advocacy. Choosing
one s cases and causes strategically, in
consultation with grounded practitio-
ners and international law experts, is es-
sential to avoid presenting conflicting or
inappropriate legal arguments before the
Commission and creating bad law.

The Inter-American human rights sys-
tem, with its base in Washington, D.C.,
offers a particularly appealing venue for
poverty lawyers and legal aid organiza-
tions, whose mandates are typically local,
to incorporate an international human
rights dimension to their advocacy. They
also allow advocates to explore new pos-
sibilities to bring human rights home.
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