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of the citizenry growing lazy or weak in their constitutional fortitude. Placing
the threshold for exercising a right beyond the average citizen's reach not only
gives the government unrestrained power beyond the Founders' original
intentions, but it also turns those rights into empty promises and creates a real
peril that the citizenry loses constitutional faith.1 72 Consequently, when defining
whether a right like those conferred under the Fourth Amendment has attached
or been invoked, the Court must approach the issue with a view of crafting a
standard that ensures the citizen can invoke the right in a realistic manner,
rather than expecting the citizen to play a role that is beyond their reach.

C. Striking a Bargain: Curtailing Rights to Promote Law Enforcement

The Court has acknowledged that the concern of hampering police
investigations and losing convictions is a primary factor in its constitutional
rights calculus. The Schneckloth v. Bustamonte"' Court, for example, in
declining to find that the Fourth Amendment requires a citizen be told that
she has the right to refuse to consent to a search, was candid in
acknowledging: "In situations where the police have some evidence of illicit
activity, but lack probable cause to arrest or search, a search authorized by a
valid consent may be the only means of obtaining important and reliable
evidence."l7 4 The Bustamonte majority, therefore, struck its bargain in defining
a voluntary consent search as necessitating only a finding that the individual was
not "coerced" rather than that the individual knew she had the right to refuse.

The only way, however, that the Court can maintain that it is not
sacrificing the Fourth Amendment in the name of broader law enforcement
power is to fall back on the rugged individual archetype who intuitively
knows his rights and can affirmatively exercise them. Acutely sensitive to the
charge that they were allowing the police to capitalize on the ignorance of the
citizenry, the Bustamonte majority protested that their standard would take
into account factors like "minimal schooling" and "low intelligence,""

172. A remarkable video project conducted by the Mandel Clinic and the Invisible Institute
interviewing teenagers on the South Side of Chicago provides a vivid sense of how that
disillusionment manifests itself in the attitudes of young African Americans who have
been constantly subjected to police stops. Youth/Police Project, INVISIBLE INST.,

https://invisible.institute/ypp [https://perma.cc/E99L-5BGK]; see also Craig B.
Futterman et al., Youth/Police Encounters on Chicago's South Side: Acknowledging the
Realities, 2016 U. CHI. LEGAL F. 125 (describing findings based on interviews of African
American high school students).

173. 412 U.S. 218 (1973).
174. Id. at 227.
175. Id. at 248.
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implying that without those handicaps, the citizen would be able to play the
rugged individual and not feel coerced. The majority also fell back on the premise
that the rugged individual would want to cooperate: "[I]t is no part of the policy
underlying the Fourth and Fourteenth Amendments to discourage citizens from
aiding to the utmost of their ability in the apprehension of criminals."l7 6

This justification comes back full circle to whether any empirical
justification exists for the Court's assumption that the average citizen, let
alone a minority citizen acting against a long history of police interactions with the
minority community, could in fact be the rugged individual. As noted
earlier, Justice Marshall in Bustamonte served notice that the Court's view
of police-citizen encounters was unrealistic."' He also bluntly posed the
question of whether the Court was striking an illicit bargain:

I must conclude, with some reluctance, that when the Court
speaks of practicality, what it really is talking of is the continued
ability of the police to capitalize on the ignorance of citizens so as to
accomplish by subterfuge what they could not achieve by relying
only on the knowing relinquishment of constitutional rights. Of
course, it would be "practical" for the police to ignore the
commands of the Fourth Amendment, if by practicality we mean
that more criminals will be apprehended, even though the
constitutional rights of innocent people also go by the board. But
such a practical advantage is achieved only at the cost of permitting
the police to disregard the limitations that the Constitution places
on their behavior, a cost that a constitutional democracy cannot
long absorb."'

And, as we also now know, the empirical science has fully contradicted
the Court's continuing assumptions about how individuals would interact
with police,1 79 leading one commentator to raise the stark possibility that the
Court is ignoring reality in order to reach a result the Fourth Amendment
otherwise would not tolerate: "[T]he Court's Fourth Amendment consent

jurisprudence is either based on serious errors about human behavior and
judgment, or else has devolved into a fiction of the crudest sort-a mere
device for attaining the desired legal consequence."' Fairness thus dictates

176. Coolidge v. New Hampshire, 403 U.S. 443,488 (1971), quoted in Schneckloth, 412 U.S. at 243.
177. See supra note 122-123 and accompanying text.
178. Schneckloth, 412 U.S. at 288 (Marshall, J., dissenting).
179. See supra notes 124-130 and accompanying text.
180. Nadler, supra note 104, at 156. Alice Ristroph further explains:

The constitutional text leaves little room to deny that in theory, individuals have
rights of noncooperation. But existing doctrine seeks to minimize the likelihood
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that if the Court insists on continuing to use the rugged individual archetype
to place the onus on the citizen to invoke her Fourth Amendment rights
despite growing empirical evidence of the impracticality of such an
expectation, that the Court must then explain how its search and seizure
holdings retain constitutional legitimacy.

Moreover, if the Court's reliance on the rugged individual archetype is
in part to enhance law enforcement power and safety, one must ask whether
the Court is wise in promoting the idea that one's Fourth Amendment rights
depend on an active assertion of those rights. Do we really want to require
citizens to have to actively stand up to the police to assert their rights,
especially when an increasing number of individuals are lawfully carrying
weapons?... An afternoon spent viewing self-made videos of individuals
insisting upon "going about their own business" may show that some people
can meet the rugged individual archetype (and, indeed, relish it), 1 8 2 but the
highly charged atmosphere evident in those encounters drives home both
how difficult it is for the average citizen to stand up to the police and the

that an individual will actually exercise those rights of resistance in the moment of
the encounter with the police .... Broadly, these doctrines reflect a judgment
about the permissible scope of state coercion: if the looming authority of the state
writ large helps individual police officers secure cooperation, so much the better.
This cooperation is not voluntary as we use that word in other contexts; it depends
upon individuals' fear and ignorance.

Ristroph, supra note 168, at 1616.
181. See, e.g, Lou Michel, City Police See Increase in Confiscated Guns in First 4 Months of 2016,

BUFFALo NEWs (May 25, 2016), http://www.buffalonews.com/city-region/city-police-see-
increase-in-confiscated-guns-in-first-4-months-of-2016-20160525 [https://perma.cc/
6DPM-899Q]; Ines Novacic, As Groups Police the Police, Some Add Guns to the Mix, CBS
NEWs (Jan. 22, 2015, 6:49 AM), http://www.cbsnews.com/news/policing-the-police-and-
adding-guns-into-the-mix [https://perma.cc/7HHU-8YQT]; Jason Schreiber, Increase in
Fatal Police Shootings Raises Alarm, SEACOASTONLINE (Aug. 3, 2014, 2:00 AM),
http://www.seacoastonline.com/article/20140803/NEWS/408030328 [https://perma.cc/
S9NT-RX3R]. For a thoughtful look at the potentially explosive collision of an expanding
Second Amendment with the Fourth Amendment, see Jeffrey Bellin, The Right to Remain
Armed, 93 WASH. U. L. REv. 1 (2015).

182. See, e.g., Amy B. Wang, Open-Carry Advocates Walked Into a Police Station With a
Loaded Rifle. Officers Were Not Amused., WASH. POST (Feb. 7, 2017),
https://www.washingtonpost.com/news/post-nation/wp/2017/02/07/open-carry-advocates-
walked-into-a-police-station-with-a-loaded-rifle-offlcers-were-not-amused/?utm term=.e
113dd59e81a [https://perma.cc/CX3M-HPTT1; noplannedparenthood, Resisting Tyranny
in Texas CheckPoint We Must Fight This Federalism That Is Overtaking Our State., YouTUBE
(Oct. 26, 2012), httos://www.voutube.com/watch?v=fKVOoNMvYXO; OnTheMoveShow,
Open Carry: Veteran Unlawfully Disarmed, Detained & Arrested | OnTheMoveShow,
YouTUBE (July 4, 2014), https://www.youtube.com/watch?v=e-cvipwCcm8; sandersonl6l 1,
Man Refuses to Cooperate With Unconstitutional Checkpoint, YouTUBE (Dec. 13, 2012),
https://www.youtube.com/watch?v=uw7xr9ezGxE; TatorTot777, Arrested for Open Carrying
a Firearm, YouTUBE (June 25,2016), https://www.youtube.com/watch?v=XklLlBmPhhw.
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tension that is created when the onus is placed on the citizen to actively resist
police commands. Indeed, given that officers are specifically instructed that
to control an encounter they must establish dominance by projecting "an
aura of confidence and decisiveness,"18 3 asking citizens to stand up to the
police is obliging them to challenge the very linchpin of what officers are
taught is necessary to control a situation for their own personal safety.18 4

This dynamic is especially dangerous when it is minority citizens who
are being required to actively assert Fourth Amendment rights. As Professors
Godsil and Richardson have explained, the combination of racial anxiety on
the part of both the officer and minority citizen creates a particularly volatile
situation:

[R]acial anxiety can cause the officer to be more likely to interpret
any ambiguous behaviors he or she observes as suspicious and

threatening. There are at least two reasons for this. First, research
demonstrates that anxiety increases the risk that people will
interpret ambiguous stimuli as threatening . .. If officers interpret
ambiguous behaviors as indicative of criminality, they will
approach the individual to investigate. When these interactions are
with people of color, racial anxiety can cause cognitive depletion to
occur more quickly. This is because officers already use significant
executive resources to monitor their environment for potential
threats. Racial anxiety adds to this cognitive load as officers become
hyper alert for clues that they are being evaluated as racist.

Furthermore, officers who worry that people of color will
evaluate them as racist likely also suspect that these individuals do

not respect them and do not view them as legitimate. These worries
can translate into officers experiencing concern for their safety. As
a result, any signs of resistance, no matter how small, are more
likely to be viewed as dangerous. Importantly, resistance does not
have to be physical. Verbal resistance can take the form of
questioning officers about the reasons for a stop or showing
disrespect by mouthing off, otherwise known as "contempt of cop."
Indeed, officers already interpret verbal resistance as a potential

183. Frank Rudy Cooper, "Who's the Man?": Masculinities Studies, Terry Stops, and Police
Training, 18 COLUM. J. GENDER& L. 671, 674 (2009).

184. See Tom R. Tyler, Trust and Law Abidingness: A Proactive Model of Social Regulation, 81
B.U. L. REv. 361, 369 (2001) (arguing that this approach "encourage[s] resistance and
defiance, [and] create[s] hostility.... [It] begin[s] a spiral of conflict that increases the
risks of harm for both the police and for the public").
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safety threat, and the experience of racial anxiety can exacerbate
this concern.'

In sum, if the Court's use of the rugged individual archetype is an effort
to strike a tradeoff of enhancing police investigative powers by making
Fourth Amendment rights more difficult to exercise, it desperately needs to
revisit the balance it struck over forty years ago in Bustamonte. The Court's
new calculus will first have to account for the rising risk that any police-
citizen encounter is increasingly likely to involve weapons on both sides of
the encounter and produce tragic consequences if the citizen in fact acts the
role of the rugged individual.18 6  Additionally, the Court will have to
incorporate into its balance the growing empirical evidence that requiring
minority citizens to tell police they are going to "go about their business" is to
exacerbate what already is too often a perilous situation.

IV. IN SEARCH OF A NEW FOURTH AMENDMENT ARCHETYPE

Up to this point, we have seen how the Court's continued reliance on the
rugged individual archetype effectively disenfranchises many citizens from
the Fourth Amendment's protections. The challenge then becomes how to
craft an archetype1 8 7 that better captures and protects the citizenry's exercise

185. Godsil & Richardson, supra note 134, at 2248-49 (footnotes omitted).
186. The recent civil rights case of Young v. Borders, 850 F.3d 1274 (11th Cir. 2017), cert.

denied, 138 S. Ct. 640 (2018), illustrates the danger well. As in King v. Kentucky, the
police banged on the door late at night, only this time-in rugged individual
fashion-the occupant answered the door with a gun in his hand. Upon seeing the
police officer, the occupant began to back away from the door and was shot and
killed. The police officer testified that he thought the occupant was preparing to
shoot him. Dismissing the § 1983 suit, the courts cited a number of grounds for
qualified immunity, including the police officer's right to "knock and talk" when
investigating a crime (the state conceded that the plaintiff was innocent of the crime
being investigated). Young, 850 F.3d at 1284-87. The dissent, on the other hand,
thought that the "aggressive tactics" of continually pounding on the door late at night
without identifying themselves as police "crossed far over the line from a consensual
visit into a warrantless raid." Id. at 1288 (Martin, J., dissenting). Whether or not the
courts were correct in their legal rulings, the facts highlight the increasing probability of
violence when police practices like "knock and talk" take place in the context of rising
gun ownership and laws protecting the use of guns in self defense. See also Mark Joseph
Stern, The Second Amendment vs. the Fourth Amendment, SLATE (Apr. 7, 2017, 1:31 PM),
http://www.slate.com/articles/news-andpolitics/politics/2017/04/whyiberals-shouldbe

alarmed that courts_areerodingthe-second_amendment.html [https://perma.cc/YPT3-
HEP3].

187. This retooling of the archetype has parallels to how the conceptualization of the
"reasonable person" can change the operation of defenses such as self-defense and heat
of passion. See generally CYNTHIA LEE, MURDER AND THE REASONABLE MAN: PASSION

AND FEAR IN THE CRIMINAL COURTROOM (2003) (showing how the "reasonable man"
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of their Fourth Amendment rights. Two options offer themselves: (1)
reconfigure the rugged individual archetype to better promote Fourth
Amendment values; or (2) turn to an entirely different archetype.

A. Recognizing That Even the Rugged Individual Needs Help Now and
Then: Taking Context and Psychological Realities Into Account

As the initial examination of the heroic rugged individual revealed, in
the proper context the rugged individual archetype can embody and express
values that promote underlying constitutional rights. The values of dignity,
autonomy, and freedom from unwarranted interference, for example, are
furthered when the rugged individual is invoked in the contexts of self-
representation,' the right to confrontation,189 and even in the Fourth
Amendment when used to flesh out why the police should not have
unbridled discretion to demand that a citizen give a "good account" of
herself.1 90 The difficulty is that the very values that the rugged individual
archetype is intended to promote are perversely undermined when the
citizens are expected to act in a certain manner that is beyond their realistic
abilities.

The Court faced a similar challenge in using the rugged individual
archetype when deciding whether the Sixth Amendment provided indigent
defendants a right to counsel. In his various opinions arguing for the right's
existence, Justice Black masterfully demonstrated how the rugged individual
can be portrayed in a manner far more in keeping with the archetype's
underlying values. As it turns out, Justice Black had a particular knack for
portraying a citizen-defendant as a sympathetic figure: an Everyman caught
up in events, doing his best to be the rugged individual through self-
sufficiency and grit, but who, because of the government's overwhelming
power, could not do so. Consequently, instead of showing little tolerance for
the individual who does not live up to the Court's idealized standard and
viewing him as unworthy of the constitutional right, Justice Black approached
the citizen-defendant as someone who wanted to be the heroic rugged
individual while also recognizing that sometimes even the rugged individual
needs an assist. Examining Black's use of the archetype shows how a more

standard has operated to exclude minority perspectives in the development of the
criminal law).

188. See supra notes 13-40 and accompanying text.
189. See supra notes 41-57 and accompanying text.
190. See supra notes 58-71 and accompanying text.
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nuanced application creates the possibility for using the archetype in a way
that acknowledges that many citizens will not be able to fulfill the idealized
archetype's role.

In Johnson v. Zerbst,1 91 John Johnson and a co-defendant were federally
prosecuted for passing counterfeit money. Because it was a federal prosecution,
they had been entitled to a lawyer but had been unrepresented because they did
not know that they had a right to representation. Johnson argued to the
Supreme Court that he could not have validly waived his right to counsel
because he was ignorant of its existence. Justice Black's description of the
defendants was a sympathetic one: two young enlisted Marines on leave in
Charleston, South Carolina, who after passing four counterfeit twenties
suddenly found themselves facing serious criminal charges without "relatives,
friends or acquaintances" nearby because they hailed from "distant cities."l92

Unable to make bail or afford a lawyer, they pleaded not guilty. Having "little
education" and being "without funds," they had to defend themselves and were
convicted and sentenced to four and one-half years in the federal
penitentiary.1 93 Adding a poignancy to his portrayal of the two young men
finding themselves accused and friendless, Black quoted one defendant's
description of his efforts at trial:

I tried to speak to the jury .... I told the jury, 'I don't consider
myself a hoodlum as the District Attorney has made me out several
times.' I told the jury that I was not a native of New York as the
District Attorney stated, but was from Mississippi and only
stationed for government service in New York. I said only fifteen or
twenty words. I said I didn't think I was a hoodlum and could not
have been one of very long standing because they didn't keep them
in the Marine Corps.'94

191. 304 U.S. 458 (1938). Although the Court did not incorporate the right to counsel
through the Fourteenth Amendment for state prosecutions until Gideon v. Wainwright,
372 U.S. 335 (1963), the Court in Zerbst recognized a right to have counsel appointed
under the Sixth Amendment in federal prosecutions. See John D. King, Beyond "Life
and Liberty": The Evolving Right to Counsel, 48 HARV. C.R.-C.L. L. REv. 1, 9 (2013).

192. Johnson, 304 U.S. at 460.
193. Id.
194. Id. at 461. Black's use of the defendant's humble efforts in defending himself as evidence

of the need to recognize a right to counsel is reminiscent of another instance when a
less-than-successful speech also became evidence of the need for counsel. Lord
Macaulay in his History of England recounted how a member of Parliament's argument
for the right to counsel in treason cases benefitted from the very fact that the member
was making his first speech and struggled because of it:

In the course of his speech he faltered, stammered, and seemed to lose the thread of
his reasoning. The House, then, as now, indulgent to novices, and then, as now, well
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The defendants tried to appeal, but because they had been put in isolation
immediately after the conviction "as [was] the custom" in the district, they
had missed the five-day deadline for filing a notice of appeal.1 9 5

Against this backdrop of the defendant's brief and halting insistence that
he was neither a hoodlum nor from New York, Justice Black contrasted the
demands of the "science of law":

[The Sixth Amendment right to counsel] embodies a realistic
recognition of the obvious truth that the average defendant does
not have the professional legal skill to protect himself when brought
before a tribunal with power to take his life or liberty, wherein the
prosecution is presented by experienced and learned counsel. That
which is simple, orderly and necessary to the lawyer... may appear
intricate, complex and mysterious .... Even the intelligent and
educated layman has small and sometimes no skill in the science of law.
If charged with crime, he is incapable, generally, of determining for
himself whether the indictment is good or bad. He is unfamiliar
with the rules of evidence.... He lacks both the skill and

knowledge adequately to prepare his defence, even though he
have a perfect one."'96

Black concluded by forcefully rejecting the District Court's belief that it
"unfortunate [ly]" could not provide habeas relief if the loss of right to counsel
was due to the defendant's ignorance of the right. Such a view, Black noted
ironically, would turn the right to counsel inside out:

aware that, on a first appearance, the hesitation which is the effect of modesty and
sensibility is quite as promising a sign as volubility of utterance and ease of manner,
encouraged him to proceed. "How can I, Sir," said the young orator, recovering
himself, "produce a stronger argument in favour of this bill than my own failure?
My fortune, my character, my life, are not at stake. I am speaking to an audience
whose kindness might well inspire me with courage. And yet, from mere
nervousness, from mere want of practice in addressing large assemblies, I have lost
my recollection: I am unable to go on with my argument. How helpless, then, must
be a poor man who, never having opened his lips in public, is called upon to reply,
without a moment's preparation, to the ablest and most experienced advocates in
the kingdom, and whose faculties are paralysed by the thought that, if he fails to
convince his hearers, he will in a few hours die on a gallows, and leave beggary and
infamy to those who are dearest to him!"

Thomas Babington Macaulay, 4 THE HISTORY OF ENGLAND FROM THE ACCESSION OF

JAMES II 582 (Harper & Brothers, Pub. 1856) (recounting maiden speech of Anthony
Ashley Cooper in 1696), quoted in United States v. Plattner, 330 F.2d 271, 274 n.4 (2d
Cir. 1964).

195. See Johnson, 304 U.S. at 462.
196. Id. at 462-63 (quoting Powell v. Alabama, 287 U.S. 45,68,69 (1932)).
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The purpose of the constitutional guaranty of a right to counsel
is to protect an accused from conviction resulting from his own
ignorance of his legal and constitutional rights, and the guaranty
would be nullified by a determination that an accused's ignorant
failure to claim his rights removes the protection of the

Constitution.19

Consequently, a federal constitutional right like the right to counsel could be
dispensed with only if a defendant waived it "competently and
intelligently."1 98

It took a quarter of a century, but Black finally convinced the Court in
Gideon v. Wainwrightl99 to also extend the right to counsel to state
prosecutions. Prior to Gideon, counsel would be constitutionally supplied in
state cases only in special circumstances where the defendant was "incapable
adequately of making his own defense because of ignorance, feeble-
mindedness, illiteracy, or the like" 2 0 0-or, in other words, situations where, by
definition, the defendant was incapable of being the rugged individual. On
the road to Gideon, Black labored diligently to make the point that all
individuals accused of a crime, even the rugged individual, were in need of
counsel. In making his point, he cast individual defendants as salt-of-the-earth
people being asked to recite without preparation the science of the law's
periodic table while trained legal scientists worked on the government's side.20 1

In Betts v. Brady,202 for instance, the contrast between Justice Roberts's
majority opinion and Black's dissenting opinion in their portrayals of Betts is
striking. Roberts provides a barebones matter-of-fact account that Betts was
"indicted for robbery," that he had requested counsel be appointed " [d] ue to lack
of funds," and that the "judge advised him that this [could] not be done."203
More importantly, Roberts saw Betts as a sufficiently rugged individual that did
not need constitutional help: "[T]he accused was not helpless, but was a man
forty-three years old, of ordinary intelligence, and ability to take care of his own
interests .... 204 Indeed, Roberts, apparently an early proponent of experiential

197. Id. at 465.
198. Id. at 468. Johnson v. Zerbst thus became the foundational cite for the principle that a

constitutional right can only be waived if done so knowingly, intelligently, and
voluntarily.

199. 372 U.S. 335, 340 (1963).
200. Betts v. Brady, 316 U.S. 455, 463 (1942).
201. See supra note 196 and accompanying text (Justice Black's discussion of a layperson's

inability to deal with the "science of the law").
202. 316 U.S. 455.
203. Id. at 456-57.
204. Id. at 472.
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legal learning, suggested that a guilty plea in a prior case made Betts more
capable of standing up for himself because it meant he "was not wholly
unfamiliar with criminal procedure."205

Black, on the other hand, painted a picture of someone who was down
and out, "a farm hand, out of a job and on relief."20 6 Black also was far more
blunt in describing why Betts did not have a lawyer. While Roberts's
description sounds as if it came from an accounting statement, noting Betts
did not hire a lawyer "due to a lack of funds," Black opted for a simple
unvarnished statement: "He was too poor to hire a lawyer."20 7 And Black was
just as direct in describing the consequences:

Put to trial without a lawyer, he conducted his own defense, was
found guilty, and was sentenced to eight years' imprisonment. The
court below found that the petitioner had "at least an ordinary
amount of intelligence." It is clear from his examination of
witnesses that he was a man of little education.208

Black's goal in these cases was to drag the Court away from its position
that the average citizen generally did not need counsel to a recognition that
the right to counsel had to be available to every citizen-even the rugged
individual-to secure his other rights. In a quote reminiscent of Anatole
France's sardonic observation that "in its majestic equality, the law forbids
rich and poor alike to sleep under bridges, beg in the streets, and steal loaves
of bread,"2 0 9 Justice Black saw the failure to provide the right to counsel to
indigent individuals as making the Bill of Right's protections a mere facade
for the poor: "[W]ould it not be a little like mockery to secure to a pauper
these solemn constitutional guaranties for a fair and full trial .. , and yet say to
him ... that he must employ his own counsel, who could alone render these
guaranties of any real permanent value to him ... ?"210

Black finally achieved his goal in Gideon, and it no doubt helped that
Clarence Gideon in many ways acted the role of the rugged individual. Even
after the trial judge had denied Gideon's request for counsel by saying, "I am
sorry, but I cannot appoint Counsel to represent you," Gideon had stood up for
himself insisting that, "The United States Supreme Court says I am entitled to be
represented by Counsel," and then proceeded to handwrite his own petition for

205. Id.
206. Id. at 474 (Black, J., dissenting).
207. Id.
208. Id.
209. ANATOLE FRANCE, THE RED LILY 95 (Winifred Stephens trans., 1927) (1894).
210. Carpenter v. Dane County, 9 Wis. 274, 276-77 (1859), quoted in Betts, 316 U.S. at 476.
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writ of certiorari.2 11 The fact that Gideon believed, albeit incorrectly, that
the Supreme Court had recognized such a right to counsel added to the feel
that he was asking for no more than the Constitution required in order to
give a person a fair shake. In other words, Gideon still very much kept with
the idea of how the rugged individual should act, but simply acknowledged
that the rugged individual cannot realistically be expected to be proficient
at the "science of law." Spicing his argument with a dash of American
exceptionalism, Black cast the issue of right to counsel, therefore, not as the
Betts majority's question of whether there was anything deficient or lacking in
the individual such as "feeble-mindedness,"2 1 2 but as whether the Constitution
would provide the means for a proud but poor citizen like Clarence Gideon to
have a fair fight:

[R]eason and reflection require us to recognize that in our
adversary system of criminal justice, any person haled into court,
who is too poor to hire a lawyer, cannot be assured a fair trial unless
counsel is provided for him. This seems to us to be an obvious
truth. Governments, both state and federal, quite properly spend

vast sums of money to establish machinery to try defendants
accused of crime. Lawyers to prosecute are everywhere deemed
essential to protect the public's interest in an orderly society. Similarly,
there are few defendants charged with crime, few indeed, who fail to
hire the best lawyers they can get to prepare and present their defenses.
That government hires lawyers to prosecute and defendants who
have the money hire lawyers to defend are the strongest indications
of the widespread belief that lawyers in criminal courts are
necessities, not luxuries. The right of one charged with crime to
counsel may not be deemed fundamental and essential to fair trials
in some countries, but it is in ours. From the very beginning, our
state and national constitutions and laws have laid great emphasis

on procedural and substantive safeguards designed to assure fair
trials before impartial tribunals in which every defendant stands
equal before the law. This noble ideal cannot be realized if the poor
man charged with crime has to face his accusers without a lawyer to
assist him. 213

211. Gideonv. Wainwright, 372 U.S. 335, 337 (1963).
212. Betts, 316 U.S. at 463.
213. Gideon, 372 U.S. at 344. To herald Justice Black's reasoning in Gideon is not to suggest

that the holding was a panacea for the criminal justice's shortcomings. See Pamela R.
Metzger, Fear of Adversariness: Using Gideon to Restrict Defendants' Invocation of
Adversary Procedures, 122 YALE L.J. 2550, 2550 (2013) (arguing that Gideon has over
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And with that reasoning, a citizen's right to have counsel so he could stand up to
a government spending "vast sums" to take away his liberty, became kin to the
other cases where the Court has seen itself as helping David stand up against
Goliath.

In making his argument, Justice Black thus provided a different way to
construct the rugged individual archetype. Rather than dismissing outright
those who might not live up to the idealized rugged individual, Black
persuasively forced the Court to recognize that the threshold question must
be whether the rugged individual in the defendant's situation could exercise
the right, otherwise the right itself was made into a "mockery." And because
he was adept at characterizing defendants in a way that their inability to live
up to the ideal of the rugged individual was not a moral failing but a result of
the circumstances in which they found themselves, Black could adhere to the
idea that value exists in requiring citizens to actively exercise their rights, but
still insist that the ability to exercise the right must be a realistic one. Black's
approach thus adds another dimension to understanding the rugged
individual and how the archetype might be used in the Fourth Amendment.

One alternative, therefore, is to adapt the rugged individual so that he is
aligned with Justice Black's characterizations of the everyday citizen,
especially when approached by the police in an on-the-street setting without
the opportunity for extensive reflection or consultation. This approach
would not banish the rugged individual from the Fourth Amendment when it
comes to police-citizen encounters, but would recognize, as Justice Black did,
that even the rugged individual may not always be able to exercise his rights
unless the right is interpreted in a manner that makes its assertion realistic.
The citizen would become someone whom we should assume would live up
to the civic ideals of the rugged individual, but who without the constitutional
right's protection cannot exercise the very rights we wish to strengthen. The
rugged individual, therefore, would be someone susceptible to the inherent
pressures that adhere to a police encounter and reflect the unique dynamic of
minority citizens confronted by an officer.21 4

time become a "broken promise" because courts have used the case to justify the under-
enforcement of Sixth Amendment adversarial rights).

214. See supra notes 131-147 and accompanying text (describing unique aspects of police
encounters with minority citizens). Some judges have begun to express their
dissatisfaction with the Court's failure to recognize the differences between citizen-
police encounters based on the citizen's circumstances. See, e.g., infra note 222
(discussion of case arguing Fifth Amendment should recognize differences based on
defendant's personal situation).
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A distinct possibility exists, however, that the current rugged
individual archetype is so entrenched in the Fourth Amendment that
changing his character may prove not just challenging but impossible.2 1 5

The Court might be especially averse to a reconceptualization of the rugged
individual if the effort entails acknowledging that their idealized citizen
might not have the fortitude to stand up to the government. The best
alternative, therefore, may be to utilize a different archetype that more
comprehensively captures underlying Fourth Amendment values in a
twenty-first century world.

B. A New Archetype: The Rights-Bearing Citizen

A different archetype would need to recognize that we live in a society
where a great number of citizens will be at a considerable power
disadvantage when dealing with the police in on-the-street encounters. The
archetype would thus have to replace the rugged individual-an idealized
individual primarily within reach of only a privileged segment of society-
with a conceptualization that actively tries to ensure that every citizen,
whatever their race, income, or neighborhood, is secure in her person and
effects and has the autonomy to control their interactions with the police.

How the new archetype would look should spark a healthy debate
precisely because the Court's choice of archetype requires a deep inquiry into
what values are being promoted and discounted. This Article proposes an
archetype of the rights-bearing citizen as a way to express the values at stake.
In the Fourth Amendment context, this archetype envisions the citizen as an
individual with an intrinsic right to be free from government interference so
that if the government is to intrude upon their right, the government must
justify and prove that the citizen was both capable of exercising her rights and
given a full and free opportunity to do so.

The starting point, therefore, is a presumption that every citizen is
actively exercising her Fourth Amendment rights, and the onus is on the
Government to both justify the intrusion and to show that any waiver was

215. Cf The Best Of - Home of Classic Music, The Who - Won't Get Fooled Again, YouTUBE
(Nov. 1, 2012), https://www.youtube.com/watch?v=zYMDW_r3Fg ("Meet the new
boss/same as the old boss."). The Court's experience with Miranda v. Arizona, 384 U.S.
436 (1966), may be a cautionary tale given the reemergence over time of the classic
rugged individual in defining the Fifth Amendment privilege despite an initial depiction
that was far more sympathetic to the effects of police interrogation on the everyday
citizen. See Scott E. Sundby, The Rugged Individual and the Privilege Against Self-
Incrimination (unpublished manuscript) (on file with author).
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freely and knowingly given. As Justice Marshall observed in his Schneckloth
v. Bustamonte216 dissent: "The proper resolution [depends] on a realistic
assessment of the nature of the interchange between citizens and the police,
and of the practical import of allocating the burden of proof in one way rather
than another."2 1 7 By focusing on the essential issue of whether the citizen has
the realistic means to control the exercise of her constitutional right, the
archetype allows the empirical and experiential realities of a citizen's
encounter with the police to be taken into account.

This archetype still captures the values underlying the rugged individual-
including dignity, autonomy, and self-sufficiency-but frames them in a
manner far more conducive to their exercise. Moreover, it can more directly
and fairly take into account the situation of racial and ethnic minorities by
stressing the need to find that the individual was genuinely able to exercise her
right. Rather than a reconfiguring of the Fourth Amendment's original intent,
therefore, this archetype better vindicates the Framers' original purposes. As
Anthony Thompson has convincingly argued:

Judging from the history of the drafting and ratification of the
Fourth Amendment, one of the primary concerns of the framers
was that the state should not exercise its search powers against
those who are not members of the established majority. The
language of the amendment appears to have been a direct response
to the concerns of political minorities of the time that a federal
government would trample the individual rights of those groups or
individuals who were held in disfavor. Thus, the amendment
operated as a structural protection against unregulated police
power.218

The rights-bearing citizen archetype has another distinct advantage over
the rugged individual archetype for the Fourth Amendment. Reliance on an
archetype like the rugged individual in contexts that effectively
disenfranchises a segment of society from its constitutional rights inevitably
causes a rupturing of the citizen-government trust necessary for a functioning
democracy. If the foundation underlying our democracy is that the citizenry
gives its consent to be governed and in return the government trusts the
citizen to act responsibly,2 1 9 the rugged individual archetype has it exactly

216. 412 U.S. 218 (1973).
217. Id. at 289 (Marshall, J., dissenting).
218. Anthony C. Thompson, Stopping the Usual Suspects: Race and the Fourth Amendment,

74 N.Y.U. L. REv. 956, 991-92 (1999) (footnotes omitted).
219. See Scott E. Sundby, "Everyman"'s Fourth Amendment: Privacy or Mutual Trust Between

Government and Citizen?, 94 COLUM. L. REv. 1751, 1777-85 (1994) (detailing historical
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backwards when it comes to who should bear the burden in justifying a
Fourth Amendment intrusion. Because the government's legitimacy is
derived from respect of the citizen as the source of its power, the onus must be
on the government to ensure that a citizen is able to exercise her rights.

One might illustrate the difference in the archetypes by returning to a
statement that Justice Kennedy made in arguing in defense of requiring the
citizen to affirmatively tell a police officer he does want to cooperate:

In a society based on law, the concept of agreement and
consent should be given a weight and dignity of its own. Police
officers act in full accord with the law when they ask citizens for
consent. It reinforces the rule of law for the citizen to advise the
police of his or her wishes and for the police to act in reliance on
that understanding. When this exchange takes place, it dispels
inferences of coercion.220

Justice Kennedy's basic principle that "the concept of agreement and
consent" should be accorded "a weight and dignity of its own" is an important
one. Because he envisions the rugged individual as the citizen, however, his
statement ends up an incomplete exposition of the democratic and
republican values at stake. A Justice with the rights-bearing citizen in mind
would use an editing pen to make some critical additions:

In a society based on law, the concept of agreement and
consent should be given a weight and dignity of its own. Police
officers act in full accord with the law when they ask citizens for
consent. It reinforces the rule of law for the police to advise the
citizen of her rights under the Constitution, of the officer's willingness

to abide by and honor herwishes, and for the police to act in reliance
on that understanding. When this exchange takes place in a
situation in which the citizen realistically can decide whether or not

to waive her right, it dispels the coercion.

Exactly how the Court's current Fourth Amendment doctrine would
change with a rights-bearing citizen instead of the rugged individual as the
archetype would have to be worked out over the run of cases. Some changes
would be immediately self-evident: Police, for example, would need to inform
a citizen that she has the right to refuse a search in a manner that provides

argument that American republicanism is based on reciprocal trust between the
citizenry and government).

220. United States v. Drayton, 536 U.S. 194, 207 (2002).
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adequate assurances that her refusal will carry no consequences;2 2 1 and a
Fourth Amendment seizure would now be recognized as occurring in
circumstances where a citizen without privilege would not realistically feel
free to not cooperate with the police.22 2 The Court might also find that the
rights-bearing citizen archetype would require the police to be able to articulate
an "objective credible reason"2 2 3 even before approaching a citizen to ask
questions, and to then be allowed to ask for a consent search only if the police
possessed a "founded suspicion that criminality is afoot."2 24 The archetype
should also lead the Court to revisit its decision permitting custodial arrests for
minor offenses2 2 5 and its cases that have allowed Terry stop-and-frisks to

221. See, e.g., State v. Trainor, 925 P.2d 818, 828 (Haw. 1996) (holding that under state
constitution consent cannot be found unless "the person encountered was informed
that he or she had the right to to decline to participate in the encounter and could
leave at any time" (quoting State v. Kearns, 867 P.2d 903, 909 (Haw. 1994))); Penick v.
State, 440 So. 2d 547, 549 (Miss. 1983) (holding that under state constitution an
individual must be "cognizant of her rights" to be a lawful consent search (emphasis
omitted) (quoting Smith v. State, 98 So. 344, 345 (Miss. 1923))). The warning should
include an express assurance that the individual has the right to decline the search
and structured in a way that the officer is not biasing the decision towards consent.
One possibility is to create a Fourth Amendment "app" using technology to minimize
the coercive influence of the officer giving the warning and obtaining the waiver. See
generally Andrew Guthrie Ferguson & Richard A. Leo, The Miranda App: Metaphor
and Machine, 97 B.U. L. REV. 935 (2017) (proposing the use of a digital medium
between the police and the suspect in explaining and obtaining a waiver of Miranda
rights).

222. As one judge recently argued in a Miranda context:
Would it not be more consistent with the values that the Fifth Amendment has
traditionally been understood to protect... to require the trial court to make fact-
specific findings as to what a motorist in the given circumstances would reasonably
have expected from his encounter with police? Shouldn't a trial court at least
consider the need to distinguish, for purposes of assessing the reasonable feelings
and expectations of the wayfarer, between the white businessman stopped in his
Mercedes as he drives along [upscale] Brickell Avenue at lunchtime, and the
teenager of color [like the defendant] stopped on his bicycle as he pedals through a
low-income neighborhood at dusk?

State v. Santiago, No. F16-18479, 2017 WL 449266, at *4 (Fla. Cir. Ct. Jan. 24, 2017)
(Hirsch, J.) (order denying defendant's motion to suppress).

223. See People v. De Bour, 352 N.E.2d 562, 572 (N.Y. 1976) (holding based on state's
common law).

224. People v. Hollman, 590 N.E.2d 204, 210 (N.Y. 1992) (holding based on state's common
law); see also State v. Carty, 790 A.2d 903, 912 (N.J. 2002) (holding that under state
constitution officer must have reasonable suspicion during automobile stop to request
consent).

225. This change would necessitate an overruling of Atwater v. City of Lago Vista, 532 U.S.
318 (2001), allowing custodial arrests even for non-jailable offenses. For a critique of
Atwater as violating the principle of legality, see Josh Bowers, Probable Cause,
Constitutional Reasonableness, and the Unrecognized Point of a "Pointless Indignity", 66
STAN. L. REV. 987 (2014). Also see Conor Friedersdorf, End Needless Interactions With
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become so ubiquitous;2 2 6 both of these doctrines have granted the police too
easy a bypass round a citizen's right to be free from unreasonable searches
and seizures. An approach recognizing the difficulty that citizens, especially
those of certain communities, face in having their Fourth Amendment rights
honored in day-to-day street encounters2 2 7 may also require that civil
remedies be made more responsive to low-level violations that the
exclusionary rule generally will not reach; this may mean that section 1983
will need to be structured to allow class action suits, presumed damages, and
the greater availability of injunctive relief.2 2 8 The archetype would not mean,
of course, that citizens could never waive their rights during on-the-street
encounters, but the approach would be one that assumes that the way to
strengthen constitutional rights is to first and foremost ensure that the citizen
is given a realistic opportunity to exercise her rights.

Police Officers During Traffic Stops, ATLANTIC (July 8, 2016), https://www.theatlantic.com/
politics/archive/2016/07/end-needless-interaction-with-cops-during-traffic-stops/490412
[https://perma.cc/WA5K-SNXB].

226. At a minimum, the Court might unambiguously rule that an amorphous observation,
for example that a citizen appeared nervous, was insufficient to constitute reasonable
suspicion. See, e.g., Carty, 790 A.2d at 912-13. Or, the Court might not allow Terry
stops for petty offenses. See Alexandra Natapoff, A Stop Is Just a Stop: Terry's
Formalism, 15 OHIO ST. J. CRIM. L. 113 (2017) (arguing that Terry stops for
misdemeanors have proven to be especially pernicious). The Court might even find it
necessary to review Terry's soundness in light of its doctrinal foundations and
implementation in the ensuing fifty years. Cf Minnesota v. Dickerson, 508 U.S. 366,
380 (1993) (Scalia, J., concurring) (critiquing the Court's "stop-and-frisk" doctrine in
Terry v. Ohio, 392 U.S. 1 (1968)). Also see Tracey Maclin, Terry v. Ohio's Fourth
Amendment Legacy: Black Men and Police Discretion, 72 ST. JOHN's L. REV. 1271 (1998),
and Scott E. Sundby, A Return to Fourth Amendment Basics: Undoing the Mischief of
Camara and Terry, 72 MINN. L. REV. 383 (1988) (critiquing Terry's doctrinal
foundation).

227. See, e.g, supra note 172 (documenting the daily interactions of police stopping minority youth).
228. See Akhil Reed Amar, Fourth Amendment First Principles, 107 HARV. L. REV. 757, 811-

16 (1994) (outlining various means through which civil remedies might be strengthened
to address Fourth Amendment violations). Although Professor Amar raises these
means as a substitute for the exclusionary rule, they also could be used in a
complementary fashion with exclusion by allowing the addressing of violations where
exclusion would not be possible because no evidence was found. See Richard E. Myers
II, Fourth Amendment Small Claims Court, 10 OHIO ST. J. CRIM. L. 571, 571 (2013)
(suggesting the use of specialized constitutional small claims courts).

The approach advocated by this Article would also benefit greatly by enhanced
administrative and legislative oversight of policing that a number of scholars have
advocated. See, e.g., Barry Friedman & Maria Ponomarenko, Democratic Policing, 90
N.Y.U. L. REV. 1827 (2015); Christopher Slobogin, Policing as Administration, 165 U.
PA. L. REV. 91 (2016).

750



The Rugged Individual's Guide to the Fourth Amendment

CONCLUSION

This Article's mapping of the rugged individual's trek through the
Court's holdings has highlighted the Court's increasing tendency to use the
rugged individual archetype as a touchstone for defining how a citizen's
Fourth Amendment right must be invoked. The point of the travelogue is
not that the rugged individual should be exiled from the Bill of Rights;
indeed, the heroic rugged individual can be a powerful way to understand a
right and helpful as a rhetorical tool for explaining why a procedure should
be interpreted broadly to serve as a check on government power. The
themes of a 'fair fight' and autonomy that the archetype raises in the
courtroom context often add an essential perspective in understanding a
right, and further travels for the rugged individual can readily be imagined.
The Court's recent decision limiting the Government's use of forfeiture
laws to affect one's choice of counsel, for example, strongly reverberates
with the heroic rugged individual's themes and may open a new frontier for
the rugged individual where the defendant is indigent.2 2 9 Even within the
Fourth Amendment, the rugged individual may play an important role
when looking at suspicionless government intrusions such as those
involving drug testing or taking of DNA samples.2 3 0

Rather, this examination of the rugged individual's role has demonstrated
the need to understand that the rugged individual archetype operates in a far
different fashion in Fourth Amendment citizen-police encounters. In the
on-the-street context, the archetype actively undermines the values it is
intended to promote-dignity and autonomy-especially for segments of

229. Luis v. United States, 136 S. Ct. 1083, 1089 (2016) (characterizing the Sixth Amendment
right to counsel of one's own choice as fundamental because of the "critical importance
of trust" that a defendant must place in his lawyer to present his case); see also Kaley v.
United States, 134 S. Ct. 1090, 1114 (2014) (Roberts, CJ., dissenting) ("[An] individual
has the right to choose the advocate he believes will most ably defend his liberty at
trial."). See generally Janet C. Hoeffel, Toward a More Robust Right to Counsel of Choice,
44 SAN DIEGO L. REV. 525 (2007).

230. Administrative or "special needs" searches implicate the Fourth Amendment in a
different manner than searches and seizures directed at individuals on the street. See
Sundby, supra note 226, at 418-20 (explaining the difference between "initiatory" and
"responsive" searches for Fourth Amendment purposes). Because individual objection
to the procedure is usually not allowed, challenges to the practice as violative of basic
norms may be best expressed through the rugged individual archetype. See, e.g.,
Maryland v. King, 133 S. Ct. 1958, 1989 (2013) (Scalia, J., dissenting) (objecting to
suspicionless DNA testing because he doubted that "the proud men who wrote the
charter of our liberties would have been so eager to open their mouths for royal
inspection").
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the population where assuming the role of the rugged individual is either
unrealistic, dangerous, or both. This is not an idle academic concern.
Imposing an unrealistic expectation on how a citizen is to act to enjoy the

protection of a constitutional right actively undercuts the foundations of
the citizenry's trust and confidence in the government that are essential to
keeping our system of government robust. The time has come for the
Court to embrace a new archetype for defining rights in police-citizen
interactions that reflect twenty-first century realities. This Article has
proposed an archetype of the rights-bearing citizen as a way to start
conceptualizing how to bring the Fourth Amendment more in line with the
Founders' intentions.

So by all means let us celebrate Dollree Mapp, but let us herald her
precisely because she was remarkable in showing a fortitude and resolve
that would be beyond most of us. May she and her personification of the
rugged individual rest in peace.


