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Its deeply intertwined nature subjects PIOs to meaningful public
agency oversight.16 9 Restricting grant-based enforcement to not-
for-profit organizations that would suffer a reputational harm from
fraud or abuse is another control against abuse.170 Private delegations
to PIOs do not necessarily undermine democratic values; on the
contrary, collaborative enforcement can serve the democratic value
of channeling worker voice into workplace regulation.

There is, however, the risk that even modest forms of
delegation can undermine the independence of public agencies and
PIOs. The funding of PIO enforcement may create incentives for PIOs
to misuse collaboration by exploiting principal-agent asymmetries
and by seeking to substitute instead of complement public agency
enforcement. Grant-based enforcement may also create incentives
for public agencies to use grants as a form of political patronage,
eroding PIO independence.

This section will first address the concern that grant-based
enforcement will create incentives for PIOs to abuse information
asymmetries and for PIO enforcement to substitute for rather
than complement public agency enforcement, and then turn to the

to conduct inspections in public work construction sites and to assist the
procurement agency with audits, hearings and review conferences for the
enforcement of prevailing wage laws. Fine & Gordon, supra note 4, at 563-65.
While deputization provides the technocratic benefit of "formal power" to
deputies that PIOs often lack in worksite regulation, id. at 565, it also creates
incentives for PIOs to abuse the delegation by exercising public enforcement
"with less notice, resistance, or legal consequence than if they were actually
to join the governmental ranks or otherwise shed their private personas." Jon
D. Michaels, Deputizing Homeland Security, 88 TEX. L. REV. 1435, 1452 (2010).

169 Lemos, supra note 9, at 530 (arguing that abuse of enforcement delegations
can be controlled where public enforcers "remain[] in the background, capable
of filling in where private efforts fall short"). Engstrom's empirical analysis of
private litigants who enforce public law as whistleblowers, for instance, found
no support for the claim that privatizing public enforcement claims leads to
abuse. Engstrom, supra note 79, at 1963 ("In sum, the composite evidence
points decisively away from widespread claims that qui tam enforcement
efforts are in the midst of an inefficient 'explosion."').

170 The identity of PIO enforcers is often shaped around assisting the
communities most deeply impacted by enforcement gaps, which would be
placed at risk by fraud or abuse of collaborative enforcement. Also, unlike for-
profit entities, which have an incentive to exploit information asymmetries
by charging unreasonably high rates or providing poor services, not-for-profit
corporations have no "owner," but are instead controlled by managers, paid
in salary drawn from funders, who would not directly profit from abuse. See
HENRY HANSMANN, THE OWNERSHIP OF ENTERPRISE, 227-30, 233-37
(1996).
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risk that public agencies will misuse grants to silence PIOs that
are potential watchdogs of public enforcement. The section will
conclude that political and administrative controls will be necessary
to preserve PIO and public agency independence.

1. Public Enforcement Independence
There are two primary ways that collaborative enforcement

may erode public agency independence. The first is that PIOs
in grant-based enforcement may misuse private delegations by
exploiting information asymmetries. The second is that PIOs may
seek funding for private enforcement that will replace public agency
functions instead of contributing to them.

First, PIOs may seek to exploit public agency enforcement
resources in unproductive ways.'7' In grant-based enforcement,
PIOs could triage and refer cases outside the agency's priorities
but which may serve PIO recruitment or other goals.172 Delegation
may also invite abuse for difficult-to-monitor functions.'7 It may
be difficult, for example, for public agencies to monitor grants to
PIOs to educate immigrant communities about labor standards in
languages that public agency personnel cannot speak. While public
agencies could control for these abuses by selecting only PIOs that
would incur reputational harm for misuse of public funds, there may
be few PIOs in a jurisdiction to choose from, and the public agency
enforcer may be ill-equipped to identify which PIOs bear the most
reputational risk, and may instead prefer PIOs without a strong
reputation because of their docility.

In short, the intertwined relationship between PIOs and
public agencies in grant-based enforcement suggests the need for
political and administrative controls in the grant design to prevent

171 See Engstrom, supra note 79, at 2000-01 (In some instances, private attorneys
have used the False Claims Act to exploit regulatory ambiguities rather than
to reveal enforcement gaps.). See generally FREEMAN & MINOW, supra note 8,
at 2-6 (2009); Michaels, supra note 167, at 718.

172 Matthew Stephenson and Howell Jackson have noted similar principal-agent
problems in lobbyist contributions to public policy. See Matthew C. Stephenson
and Howell E. Jackson, Lobbyists as Imperfect Agents: Implications for Public Policy
in aPluralist System, 47 HARV. J. LEGIS. 1 (2010).

173 Government contracting of services, such as education and health care, is
often difficult for public agencies to monitor and evaluate because it involves
complex tasks and the direct beneficiaries have no direct relationship with the
public agency funding the services. HANSMANN, supra note 170, at 227-30,
233-37.
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abuse in the PIO selection, training, monitoring and evaluation
process.174 Grant-based enforcement often comes at the direction of
the local legislature,175 creating the possibility of a formal legislative
review process,176 and legislative delegation of grant selection and
monitoring to third-party government agencies and PIOs177 to check
against abuse.

Transparency is an important, additional control against
abuse of grant-based enforcement. A legislative requirement that
public agencies disclose their grant-based enforcement priorities
and benchmarks prior to PIO selection will improve the screening
of PIOs during the selection process by limiting consideration of
PIOs to those that can meet pre-set selection criteria. It would
also empower watchdogs and the regulated entities to identify and
mobilize against perceived abuse in grant-based enforcement.'7

174 See Laura A. Dickinson, Public Values/Private Contract, in GOVERNMENT

BY CONTRACT 336 (arguing that "the very government contracting that
is the engine of privatization itself opens the space for an intriguing set of
accountability mechanisms").

175 See, e.g., Berkeley, Berkeley, Cal., Mun. Code Ch. 13.99, 5 13.99.080 (2016)
("The Department of Finance shall seek out partnerships with community-
based organizations and collaborate with the Labor Commission to facilitate
effective implementation and enforcement."); Los Angeles Cnty., Cal., Ord.
No. 102703 amending County Code, Title 8 - Consumer Protection, Business
and Wage Regulations relating to the enforcement of the County Minimum
Wage Ordinance, 5 8.101.090(G) (Apr. 26, 2016). ("The DCBA shall have
the authority to contract, in accordance with County contracting rules and
procedures, with Community Based Organizations for them to assist in
the education and outreach related to the Los Angeles County Minimum
Wage Ordinance and this Chapter."); San Francisco, S.F., Cal., Ord. No.
140687, Amending S.F. Mun. Code 5 12R.25 (July 17, 2014) ("The Office
of Labor Standards Enforcement shall establish a community-based outreach
program to conduct education and outreach to employees. In partnership
with organizations involved in the community-based outreach program, the
Office of Labor Standards shall create outreach materials that are designed for
workers in particular industries.").

176 Michaels, supra note 167, at 769-70. If the legislature identifies abuses in
the grant-based enforcement it requires, "legislators can apply resistance in
proportion to the perceived encroachment on their prerogatives." Id. at 770.

177 As Ayres and Braithwaite argue, delegating monitoring to third-party PIOs
can prevent abuse by making grant-seeking PIOs accountable to third parties
that may replace the PIO in the grant-based relationship should the initial
delegation fail. See AYRES & BRAITHWAITE, supra note 5, at 57 (arguing that
contestable guardianship requires "a regulatory culture where information on
regulatory deals is freely available to all individual members of a multitude
of" PIOs).

178 Transparency may also improve training of public agency and PIO staff, by
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Transparency may improve legislative review and ongoing screening
and monitoring functions by permitting third-party monitoring, to
evaluate PIO use of public funding against public agency priorities
to detect funding misuse.

The second concern is that public funding of PIOs for
services that could be provided by public agencies themselves
can erode the public's view of the role of government in society.
At least in some instances, this critique does not apply because
collaboration entails the integration of private enforcement tools
that are otherwise inaccessible to the public agency. In the case of
remedial enforcement, the complementary nature of a PIO's top-
tier enforcement tools-PIO public protests, unionization and
political campaigns-is clear. But PIO collaboration is not necessarily
complementary. In other instances, it is at least plausible that
public enforcement regimes could be retooled to address (or avoid)
a capacity or expertise deficit. A public agency, for example, could
encourage complaints through an agency-run mediation program
instead of by providing grants to PIOs to privately resolve them.
In this instance, it may be that a PIO-delegated informal resolution
is preferable to public agency mediation. A PIO may have a unique
relationship with a particular worker community, its staff may have
cultural and linguistic competencies that public agency staff lack, or
a PIO may be better positioned to allay worker fears about retaliation
than staff in public agencies, at least at the outset.'7 9 Or, it could be
that the public agency would be better served by building internal
expertise in cultural and linguistic competencies, and that an internal
mediation program would permit public agencies to select targets
for public enforcement while promoting civic engagement in public
enforcement without PIO assistance.

The question of whether grant-based enforcement is
complementary or substitutive, therefore, is necessarily contingent
on the enforcement tool, the worker community and the PIO. This
suggests an additional need for transparency about the complementary
service the public agency seeks through collaboration. Requiring a
public agency justification for delegation of responsibilities could
restrict grants to services that the public agency could not provide

guiding personnel across the public-private divide about shared priorities.
Seattle and San Francisco, for example, require PIO staff to undergo training
with public agency staff about the information that the PIs is charged with
providing to the public. Dickenson, supra note 177, at 430-41.

179 DE GRAAUW, supra note 13, at 9.
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itself and that would generate additional benefits if provided by
the PIO, such as civic integration of groups that do not normally
participate in the political process. The legislature could require
public agencies seeking collaboration with PIOs to condition funds on
the transfer of expertise to public agency staff, ultimately improving
the provision of public services to underrepresented groups.

2. Harm to Private Enforcement
There is also the possibility, underdiscussed in the literature,

that public delegations could also harm private enforcement by
undermining PIO independence as monitors of public agency
enforcement.1s0 Even without imposing legal restrictions,"' a
public agency could seek to use the benefits of collaboration to
PIOs in order to co-opt them. In essence, public agencies may use
grant-based enforcement as a workaround, but instead of evading
statutory or administrative controls,8 2 the public agency may use
grants to evade public accountability by chilling the speech of
PIOs that have traditionally served as watchdogs for public agency
enforcement. Public agencies could restrict funded collaboration to
those PIOs that agree to advocate that the legislature expand the
public agency's budgets or authority, or those PIOs that refrain
from criticizing the public agency.'13 Or the public agency could

180 Whether government funding decreases the political activity of not-for-
profit organizations has been the subject of sociological research, with the
ambiguous conclusion that government funding creates incentives in both
directions and has no clear net effect. See Chaves et al., Does Government Funding
Suppress Nonprofits'Political Activity?, 69 AM. Soc. REV. 292, 313-15 (2004).

181 Some grant-based enforcement may impose broad lobbying restrictions on
participating PIs that suppress their role as monitor of public enforcement.
New York City, for example, prohibits the use of discretionary funds for
any form of "lobbying." See NEW YORK CITY COUNCIL, DISCRETIONARY

FUNDING POLICIES AND PROCEDURES 7, http://council.nyc.gov/budget/
wpcontent/uploads/sites/54/2017/01/PoliciesProceduresJan2017.pdf
("Funds may only be allocated for a public purpose and may not support
political activities (including but not limited to lobbying, campaigns or
endorsements) and/or private interests.").

182 Michaels points to ways that outsourcing may aggrandize agency executives
by permitting them to, for example, bypass statutory privacy protections
by contracting data mining operations to private contractors, and sideline
politically insulated civil servants who may oppose the executive's priorities
by outsourcing research and regulatory drafting responsibilities to private
experts. Michaels, supra note 167, at 721-22.

183 See, e.g., DE GRAAUW, supra note 13, at 14 (finding from interviews with PIs
in San Francisco, that "[w]hen immigrant-serving nonprofits advocated too
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seek collaboration to shift responsibility of the priority away from
itself, potentially also shifting blame to the PIO if an enforcement
effort fails. Some of these risks are mitigated by the nature of PIOs
as non-profit organizations that serve communities that can hold
PIOs accountable for cooptation by the public agency. PIOs may be
less susceptible to adverse treatment by public agencies if they are
equally or more deterred by the possibility of backlash from their
membership or base. But, and particularly for PIOs insulated from
backlash from the communities that they serve, cooptation is a
genuine threat to their independence.

Political and administrative controls will be equally important
to protect PIOs from public agency cooptation and unfair blame. As
with protecting the independence of public agencies, transparency
about the public agency's policy choices in the grant-making process
would also enable the legislature to control against abuse. The risk
of cooptation can also be reduced by assigning the grant-monitoring
role to a third-party PIO and public agency. There is an additional
need for explicit whistleblower protections in grant contracts
sufficient to encourage PIOs to complain about public agency abuse.

In conclusion, while abuse is possible in any principal-
agent relationship, grant-based enforcement is less susceptible to
abuse because of its limited delegation, intertwined nature, and
political accountability. Political control over the grant selection and
evaluation in grant-based enforcement, transparency about the public
agency's enforcement priorities, and administrative controls, such
as third-party selection and monitoring of PIOs and whistleblower
protections, can further limit the potential of abuse.

Of course, these political and administrative controls may
supply an appearance of public agency and PIO independence without
providing substantive protections.114 The legislature may lack the
interest or sophistication to identify fraud or abuse, and third-party
PIOs and government agencies may find that objective evaluation
of PIOs that seek grants is elusive. Abuses hidden in public agency
disclosures may be difficult to unmask. To the extent that the

aggressively, they worried that city officials might react by endangering their
tax status or government funding").

184 See Adrian Vermeule, Our Schmittian Administrative Law, 122 HARV. L. REV.
1095, 1096 (2009) (quoting DAVID DYZENHAUS, THE CONSTITUTION
OF LAW: LEGALITY IN A TIME OF EMERGENCY 3 (2006)) (cautioning that
many formal controls on administrative agencies can operate as mere faqades
that agencies can easily bypass).
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funding of PIOs in grant-based enforcement may not overcome the
risks of abuse, state and local governments could coordinate with
PIOs without funding, and seek other ways to fund PIO enforcement
outside of the collaborative relationship.15

B. NLRA Preemption and State Nondelegation
There are only two legal doctrines that might prevent

state or local agencies from collaborating with PIOs in enforcing
labor standards. The most important of these is the NLRA, which
preempts state and local laws that condition a public benefit on
acceptance of union neutrality. The second, state nondelegation
doctrine, constrains legislative grants to public agencies and private
entities.'86

Other legal doctrines, such as other constitutional separation
of powers principles and freedom of information laws, do not
significantly restrict collaborative enforcement. The exercise of
enforcement discretion is presumptively valid, and the selection and
resolution of cases based in part on a PIO's private enforcement does
not nullify a law or violate an express statutory command.'17 Any
delegation entailed in grant-based enforcement is either expressly or
impliedly authorized by statute, presenting no separation of powers
problem either."' Nor do state and local freedom of information
laws significantly constrain collaborative enforcement. A public
agency generally need not disclose information about a pending

185 New York City has recently experimented, for example, with allowing fast
food employees to self-fund PIO enforcement through voluntary deductions
from paychecks, see N.Y.C. COUNCIL Intro. Bill No. 1384 (2016), and where
unions have successfully unionized firms in remedial enforcement initiatives,
they may seek to create employer-employee funded Taft Hartley funds to
enforce labor standards among their competitors. See Elmore & Chishti, supra
note 28, at 14 (describing formation of Taft Hartley fund in Illinois to police
prevailing wage bids in the construction industry); ESTLUND, supra note 7,
at 117-22 (describing formation of Maintenance Cooperative Trust Fund in
California following the "Justice for Janitors" union campaign, "to identify
and challenge labor standards violations among janitorial contractors").

186 Whitman v. Am. Trucking Ass'ns 531 U.S. 457, 472 (2001) ("In a delegation
challenge, the constitutional question is whether the statute has delegated
legislative power to the agency.").

187 Heckler v. Chaney, 470 U.S. 821, 831-35, 837-38 (1985) (holding that a
public agency's nonenforcement decision is presumptively nonreviewable).

188 See Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 635-36 (1952)
Jackson, J., concurring) ("When the President acts pursuant to an express or
implied authorization of Congress, his authority is at its maximum.").
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investigation or litigation,119 and open meetings laws would merely
require the types of transparency in grant-based enforcement that
San Francisco and Seattle already provide.

1. NLRA Preemption
While the NLRA contains no express preemption provision,

the Supreme Court has found two "unquestionably and remarkably
broad"o90 variations of implied preemption under the NLRA.' 9'
Under the first, Garmon preemption, the NLRA preempts states
and localities from regulating conduct that is "arguably" prohibited
or protected by the NLRA.1 92 The second, Machinists preemption,
prohibits any state and local regulation of union conduct that
Congress intended to leave unregulated. 193

Most lawmaking sought by remedial enforcement identified
in this Article does not implicate Garmon or Machinists preemption
because they are laws of general applicability, which affects all
employees equally, and "neither encourages nor discourages the
collective-bargaining process. "194 State and local lawmaking to
establish wage-and-hour law standards above the federal minimum
is expressly permitted by FLSA195 and grant-based enforcement
channels enforcement to all employers in the informal economy.
Tripartite lawmaking of the type that resulted in the New York wage
board proposal to increase fast food worker wages in the state is
also a law of general applicability and does not constitute the kind
of collective bargaining regulated by the NLRA.196 Increasing local

189 See, e.g., N.Y. Pub. Off. Law 5 87(2) (2015) (discussing interference with a law
enforcement investigation exception).

190 Benjamin I. Sachs, Despite Preemption: Making Labor Law in Cities and States, 124
HARV. L. REV. 1153, 1164 (2011).

191 Id. at 1164-69.
192 San Diego Bldg. Trades Council v. Garmon, 359 U.S. 236, 259-60 (1959).
193 Int'l Ass'n of Machinists v. Wis. Emp't Rel. Comm'n, 427 U.S. 132 (1976);

see also Local 20, Teamsters v. Morton 377 U.S. 252, 259-60 (1964) (State
law that prohibits secondary boycotts permitted by the NLRA preempted;
boycotts are a self-help weapon permitted under federal law that states cannot
regulate.). Labor scholars criticize the breadth of these preemption doctrines
for stifling state and local experimentation with labor law. See Estlund, supra
note 56, at 1572; see also Sachs, supra note 190, at 1168-69 (describing the
history and evolution of NLRA preemption doctrine).

194 Metro. Life Ins. Co. v. Massachusetts, 471 U.S. 724, 755 (1985).
195 29 U.S.C. 5 218(a) (2012).
196 See Andrias, supra note 6, at 91-92 (arguing that finding this type of tripartite

lawmaking to be preempted "would require a significant expansion of
preemption law").
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minimum wages and establishing uniformly-applied remedies to
operationalize these rights, such as licenses and labor bonds to
operate a car wash, face no plausible NLRA preemption challenge. 197

Lawmaking that permits union workplaces to "opt-out" of
remedies that apply to non-union workplaces, however, faces the
plausible argument that Machinists preemption applies to the extent
that they coerce employers to adopt a position of union neutrality.
In New York City, following the passage of a local law requiring a
labor bond and registration for car wash establishments, subject to
an opt-out for unionized car washes, the local car wash association
sued, claiming that the NLRA preempts the law.98 The trial judge
in that case, Association of Car Wash Owners v. City of New York,'99

agreed, finding that the opt-out "explicitly encourages unionization,
and therefore impermissibly intrudes on the labor-management
bargaining process" and is preempted by the NLRA. 20 0 The case is
now on appeal.2 01

While the ultimate outcome of Association of Car Wash Owners
remains uncertain, the trial court's decision shows that NLRA
preemption is a plausible threat to opt-outs, particularly if the opt-out
imposes onerous requirements on non-union firms or if legislators
seek an opt-out to advance union campaigns. The two Supreme Court
cases that set the limits on state and local regulations that impact
labor relations are Golden State Transit Corporation v. Los AngeleS202

and Chamber of Commerce v. Brown.203 In Golden State Transit Corp., the
Supreme Court held that the state's conditioning of the renewal
of a taxicab franchise on the settlement of a strike was preempted
because it "destroyed the balance of power designed by Congress,
and frustrated Congress' decision to leave open the use of economic
weapons."2 0 4 In Brown, the Supreme Court held that California could

197 See Am. Hotel and Lodging Ass'n v. City of Los Angeles, 834 F.3d 958, 965-66
(9th Cir. 2016). ("We have consistently held that minimum labor standards
do not implicate Machinists preemption.").

198 Ass'n of Car Wash Owners Inc. v. City of N.Y., 15-CV-08157 (AKH), Pl's
Mem. Supp. S.J. Mot. (S.D.N.Y. Oct. 16, 2015).

199 Ass'n of Car Wash Owners Inc. v. City of N.Y., 15-CV-08157 (S.D.N.Y. Oct.
16, 2015).

200 Ass'n of Car Wash Owners Inc. v. City of N.Y., 15-CV-08157 (AKH), Order
Granting Pl's S.J. Mot. (S.D.N.Y. May 26, 2017).

201 Ass'n of Car Wash Owners Inc. v. City of N.Y., 15-CV-08157 (AKH), Notice of
Appeal, (S.D.N.Y. June 12, 2017).

202 475 U.S. 608 (1986).
203 554 U.S. 60 (2008).
204 Golden State Transit Corp., 475 U.S. at 619.
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not condition public contracts on an employer's position of union
neutrality.205 It found that Congress had "renounced" the state's
policy judgment that partisan employer speech interferes with an
employee's choice about whether to be represented by a labor union
in the Taft-Hartley Act, and thus conflicted with federal policy.206 In
both cases, lawmaking that seeks to coerce an employer to accept
union neutrality, even indirectly through government licensing or
procurement powers, is preempted under Machinists.20 7

A broad interpretation of Association of Car Wash Owners
that would displace state laws that contain opt-outs for employers
subject to a collective bargaining agreement because they "explicitly
encourage[]" and "pressur[e] businesses to unionize"2

08 would
require an extension to existing Machinists doctrine. To be sure,
the NLRA displaces state laws that substantially interfere with a
non-union firm's ability to operate unless it agrees to a collective
bargaining agreement.2 09 But Golden Gate and Brown do not suggest
that state and local labor standards that provide narrow opt-outs for
employers subject to collective bargaining agreements are subject
to NLRA preemption under Machinists, and courts have repeatedly

205 Brown, 554 U.S. at 69.
206 Id.
207 Project labor agreements are typically not preempted under the market

participant doctrine because they advance only the proprietary, and not
regulatory, interest of the state. See Bldg. & Constr. Trades Council v. Assoc.
Builders & Contractors of Massachussetts/Rhode Island, 507 U.S. 218, 223,
231-32 (1993); Michigan Bldg. and Constr. Trades Council v. Snyder, 729 F.3d
572, 581-82 (6th Cir. 2013). But state and local governments cannot bypass
NLRA preemption review by formally grounding its power to condition
union neutrality in its procurement or tax authority. See Brown, 554 U.S. at
70 (rejecting the argument that using a procurement power to require union
neutrality fell within the market participant exception to NLRA preemption);
Assoc. Builders and Contractors Inc. v. City of Jersey City, 836 E3d 412, 417-
21 (3d Cir. 2016) (explaining that a city that conditions tax exemptions on
union neutrality acts as a regulator rather than a market participant).

208 Ass'n of Car Wash Owners Inc. v. City of N.Y., 15-CV-08157 (AKH), Order
Granting Pl's S.J. Mot. at 6 (finding that "a fivefold increase in the amount
of a surety bond required for car washing companies that are not parties to a
collective bargaining agreement, or, alternatively, an independent monitoring
scheme and large security deposits," amounts to a penalty on non-union car
washes).

209 See Golden State Transit Corp., 475 U.S. at 619; Chamber of Commerce v.
Bragdon, 64 F.3d 497, 501 (9th Cir. 1995) (requiring prevailing wage terms
in private contract Machinists preempted because terms so onerous it dictated
collective bargaining process).
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upheld them against NLRA preemption challenges.2 1 0 States
have "broad authority under their police powers to regulate the
employment relationship,"2 1

1 even if they alter the economic balance
between labor and management.212 The NLRA "cast[s] no shadow
on the validity" 2 13 of an opt-out provision, even if it "provided
an incentive to unionize or to remain non-union" and may have a
"potential benefit or burden in application."2 14 The Ninth Circuit in
American Hotel and Lodging Association,2 15 for example, recently upheld
a city ordinance's waiver for collective bargaining in a minimum
wage ordinance against a Machinists preemption challenge. The
modest opt-out provision in American Hotel did not approach the
overreaching enforcement action of Golden State, in which the state
agency sought to use state regulation to intervene in a labor strike,
or the state command of union neutrality in Brown, which went well
beyond protecting state funds.2 16 For the Ninth Circuit, unlike state
action that "intrudes on the mechanics of collective bargaining," like
those found preempted in Golden State and Brown, opt-outs merely
establish a labor standard that sets the stage for future bargaining,
which is not preempted.2 17 Thus, while a wage bond opt-out almost
certainly creates a cost for non-union employers, the court appears to
have ignored the second step of the analysis, to determine whether
the cost sufficiently interferes with collective bargaining.218 This is

210 See Am. Hotel and Lodging Ass'n, 834 at 965 (holding that union opt out
provision in minimum wage standard not preempted by NLRA); Viceroy
Gold Corp. v. Aubry, 75 F.3d 482, 489-90 (9th Cir. 1996) (holding that union
carve out in state maximum hours legislation not preempted by NLRA); Filo
Foods, LLC v. City of SeaTac, 183 Wash. 2d 770, 778, 796-97 (Wash. 2015)
(upholding union waiver provision in SeaTac's recent $15 per hour minimum
wage increase against Machinists preemption challenge).

211 De Canas v. Bica, 424 U.S. 351, 356 (1976).
212 Fort Halifax Packing Co. v. Coyne, 482 U.S. 1, 21 (1987); Metro. Life Ins. Co.,

471 U.S. at 754; see also Concerned Home Care Providers, Inc. v. Cuomo, 783
F.3d 77, 85 (2d Cir. 2015).

213 Livadas v. Bradshaw, 512 U.S. 107, 132 (1994).
214 Viceroy Gold, 75 F.3d at 490. See also Livadas, 512 U.S. at 132 n.26 (reasoning

that it does not "seem plausible to suggest that Congress meant to pre-empt
such opt-out laws, as 'burdening' the statutory right of employees not to join
unions by denying nonrepresented employees the 'benefit' of being able to
'contract out' of such standards").

215 834 F.3d 956, 965 (9th Cir. 2016).
216 Id. at 964-66.
217 Id. at 964.
218 Castillo v. Toll Bros, 197 Cal. App. 4th 1172, 1207 (Cal. Ct. App. 2011)

(finding that to the extent that an opt-out imposed costs on firms that can
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particularly the case, as the Supreme Court reasoned in Fort Halifax,2 19

since opt-outs only apply to firms that have already bargained for a
similar requirement.2 20

However, while a broad interpretation of Association of Car
Wash Owners that would invalidate all opt-outs cannot be reconciled
with established law, a narrower, more defensible interpretation is
possible, that animating the court's decision is skepticism of the
local law's purpose. The court, citing comments made by New York
City councilmembers during the legislative hearing supportive of the
PIOs' unionization campaign,22 1 concluded that "a central purpose
of [the wage bond bill] is to encourage unionization in the car wash
industry."2 22 This suggests the need for clarity in opt-out provisions

be reduced in collective bargaining, that impact on collective bargaining is
"insufficiently substantial to trigger Machinists preemption"). Cf Rondout
Elec., Inc. v. NYS Dept. of Labor, 335 F.3d 162, 168 (2d Cir. 2003) ("While
the [state] regulation may impose an additional cost on non-union employers
... this increase does not affect the bargaining process that is the subject of
the NLRA.").

219 Fort Halifax Packing Co., 482 U.S. at 21-22 ("If a statute that permits no
collective bargaining on a subject escapes NLRA pre-emption ... surely one
that permits such bargaining cannot be pre-empted."); see also Livadas, 512
U.S. 107 (1994) (distinguishing California policy not to enforce state law
requiring immediate payment of wages due upon discharge for employees
subject to collective bargaining agreements on this ground).

220 California's wage bond opt-outs only apply to collective bargaining agreements
that obligate employers to pay particular wages and 'An expeditious process
to resolve disputes concerning nonpayment of wages." CAL. LAB. CODE 5

2055(b) (4) (D) (West 2015). See St. Thomas-St. John Hotel & Tourism Ass'n
v. Government of U.S. Virgin Islands, 218 F.3d 232, 245 (3d Cir. 2000)
(upholding opt-out to minimum wage protection because it "does not force
an employee to choose between collective bargaining and the protections of
state law; rather, it protects all . . . employees, but gives employees the option
of relinquishing the territorial statutory protections through the terms of a
collective-bargaining agreement"); Firestone v. Southern California Gas Co,.
219 F.3d 1063, 1068 (9th Cir. 2000) (upholding California overtime opt-out
provision because it "does not operate automatically to exempt virtually all
union-represented employees from its coverage-it exempts only those who
have bargained for an alternative overtime compensation scheme").

221 Ass'n of Car Wash Owners Inc. v. New York, 15-CV-08157 (AKH), Order
Granting Pl's S.J. Mot., at 6 (S.D.N.Y. May 26, 2017).

222 Id. While it is unclear from the court's decision whether the councilmembers'
statements were in reference to the opt-out provision, the decision correctly
states that opt-out provisions must be motivated by a purpose other than to
support or encourage unionization. See Chamber of Commerce of the U.S.
v. Brown, 554 U.S. 60, 63 (2008) (quoting the statute's express legislative
purpose to "prohibit an employer from using state funds and facilities for
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that their intent is to permit private negotiation for remedies rather
than to encourage unionization. Legislation permitting waiver of
prophylactic remedies such as labor bonds could also clarify the
low need for labor bonds in firms subject to collective bargaining
agreements because they are less likely to violate employment laws
than non-union firms. To mitigate the preemption threat, the cost of
compliance with a statute without a waiver should also be directly
tied to the enforcement problem and should not be so onerous that
union neutrality is the only meaningful choice for employers in the
sector or region.

Alternatively, one might seek to minimize the preemption
threat by modifying a statutory opt-out by expanding the exemption
to not only employers with a collective bargaining agreement, but
also those non-union employers who can adequately demonstrate
compliance with labor standards. However, such an approach would
multiply the administrative complexity of the law. It may also
provide incentives for employers to use the exemption to skirt the
requirements of the law. Given these countervailing risks, and that
these waivers are not essential to collaborative enforcement, should
preemption law expand to encompass remedial differences between
unionized and non-union firms, it may be preferable to avoid them
entirely.

2. State Nondelegation Doctrine
Collaborative enforcement must also account for the

nondelegation doctrine, which constrains administrative rulemaking,
not enforcement authority, which is an executive function.2 2 3 As a
result, nondelegation principally constrains remedial enforcement's
use of tripartite rulemaking. Federal nondelegation doctrine and that
of most states impose few constraints on private delegations. Courts
have not found a violation of the federal nondelegation doctrine
since 1936, and the distinction between public agency and private

the purpose of influencing employees to support or oppose unionization")
(quoting 2000 Cal. Stat. ch. 872 5 1). In Brown, the Supreme Court relied on
the state statute's preamble to conclude that it sharply conflicted with federal
policy under the NLRA to permit noncoercive employer speech opposing
unionization. Id. at 68.

223 Courts routinely uphold delegations of executive power, including the power
to arrest, to private individuals. See David M. Lawrence, Private Exercise
of Governmental Power, 61 IND. L.J. 648, 666 (1986) ("The power to arrest
has been delegated to railway police, to humane society agents, and to bail
bondsmen.").
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stakeholder delegations has not figured prominently in federal
nondelegation cases.22 4 While courts have invoked the nondelegation
doctrine to strike down private delegations at the state and local
levels, 2 25 in most states delegations to private parties are permissible
so long as the agency retains the ultimate authority to approve and
the agency provides sufficient safeguards to prevent abuse.2 26

For these states, two cases that consider claims that prevailing
wage laws unconstitutionally delegate prevailing wage rate setting
power to local employers and unions illustrate the nondelegation
doctrine constraints on state and local delegations of rulemaking
power to private parties. In Beary Landscaping, Inc. v. Costigan,2 2 7 the
Seventh Circuit considered a challenge by construction contractors
of the Illinois prevailing wage law that set the wage rate based
on collective bargaining agreements (CBA) for construction work
in the county on the ground this constitutes an unconstitutional

224 Alexander Volokh, The New Private-Regulation Skepticism: Due Process,
Nondelegation, and Antitrust Challenges, 37 HARV. J.L. & PUB. POL'Y 931, 956-
62 (2014). Federal courts have declined to strike down delegations to private
entities since Carter v. Carter Coal Co., 298 U.S. 238 (1936). See Gillian E.
Metzger, Privatization and Delegation, 103 COLUM. L. REV. 1367, 1438-40
(2003); Currin v. Wallace, 306 U.S. 1, 15-18 (1939) (Delegation by Secretary
ofAgriculture to private auction markets to inspect and sell tobacco products is
constitutional because growers vote on creation of markets by referendum and
Secretary may suspend designated market for lack of competent inspectors or
insufficient quantity of tobacco.); Todd & Co. v. S.E.C., 577 F.2d 1008, 1012-14
(3d Cir. 1977) (describing how delegated self-regulation of securities dealers
by SEC to private, independent association not unconstitutional as permitted
by Maloney Act, which permits the SEC to register private organizations to
discipline brokers in order to prevent fraud and protect investors, with a right
of appeal to the SEC).

225 See generally Davidson, supra note 15, at 622-24. Courts routinely strike down
local zoning ordinances, for example, that delegate lawmaking power to
private residents to limit neighbors' use of their property. See, e.g., Marta v.
Sullivan, 248 A.2d 608, 610 & n.3 (Del. 1968).

226 See Jim Rossi, Institutional Design and the LingeringLegacy ofAntifederalist Separation
of Powers Ideals in the States, 52 VAND. L. REV. 1167, 1191-1201 (1999). The
nondelegation doctrines of California and Washington both track federal
nondelegation doctrine. See Light v. State Water Res. Control Bd., 226 Cal.
App. 4th 1463, 1494 (Cal. Ct. App. 2014) (finding that private delegation of
development of programs to preserve wild salmon not unlawful delegation so
long as agency exercised independent discretion in their evaluation); Murray v.
State, Dept. of Lab. & Ind. 403 P.3d 949, (Wash. Ct. App. 2017) (finding that
legislative delegation of determination regarding whether health technology
is includable as a covered benefit in a health care program to a public authority
composed of private physicians did not violate state nondelegation doctrine).

227 667 F.3d 947 (7th Cir. 2012).
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delegation of rulemaking power to unions and employers subject
to CBAs. In rejecting this argument, the Seventh Circuit reasoned
that the Illinois statute, which required administrative and judicial
review of a prevailing wage rate before it became final, sufficiently
constrained private rulemaking power to satisfy the nondelegation
doctrine.2 28 In contrast, the Second Circuit in General Elec. Co. v.
New York State Dep't of Labor22 9 held that an allegation that a union
and employer colluded to raise prevailing wage rates established
through their CBA to off-set lower private-sector wages (thereby
shifting the disproportionately high rate to the taxpayers) without
any administrative oversight sufficient to allege an unconstitutional
delegation.2 3 0

Beary and General Electric suggest that in these states, the
nondelegation doctrine requires state and local legislatures in
legislating collaborative enforcement to refrain from delegating
rulemaking power to PIOs unless it is guided by administrative
agencies and subject to judicial review. Tripartite rulemaking in
these states can follow the model of the New York wage board,
which included government representatives, required public agency
approval and afforded opponents the opportunity for judicial
review.231

While Beary and General Electric reflect the majority view of
how states constrain tripartite regulation via the nondelegation
doctrine, a minority of states have a stronger nondelegation
doctrine,2 32 and it is an open question how these states treat private
delegations. At the outer end of private delegation skepticism is
Texas, which crafted a unique set of criteria to "specifically impose
some limits on delegations to private parties."23 3 Reasoning that
"private delegations clearly raise even more troubling constitutional
issues than their public counterparts," the Texas Supreme Court

228 Id. at 951.
229 936 F.2d 1448, 1457-59 (2d Cir. 1991).
230 Id. at 1457-59.
231 See Nat'l Rest. Ass'n v. Comm'r of Labor, 141 A.D.3d 185, 191-95 (3d Dept

2016). See also Andrias, supra note 6, at 65, 89-90.
232 This is the law in New York. See N.Y. Statewide Coal. of Hisp. Chambers of

Com. v. N.Y.C. Dept. of Health and Mental Hygiene, 23 N.Y.3d 681, 711 (2014)
(Read, J., dissenting) (characterizing New York's nondelegation doctrine as
"strong" in criticizing the majority decision striking down the Sugary Drinks
Portion Cap Rule as an unconstitutional delegation of lawmaking).

233 Volokh, supra note 224, at 965.
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in Texas Boll Weevil Eradication Foundation v. Lewellen2 3 4 held that in
addition to judicial review and safeguards against abuse, that state's
nondelegation doctrine requires that that private delegations be free
from potential conflicts,2 35 which is difficult to reconcile with the
purpose of tripartite regulation to include all interested stakeholders
in the regulatory process.2 36

One might discount the Texas nondelegation doctrine
as an outlier, but it does reflect a broader concern of the deeper
involvement of private actors in public regulation at the local level,
raising judicial concerns about local corruption.23 7 Indeed, this
skepticism is warranted, as is Jon Michaels's call for a stronger
nondelegation doctrine in order to protect "the tripartite architecture
of administrative power" from privatization.2 38 While this Article
agrees that judicial supervision must account for the incentives
for abuse in private delegations,239 as Nestor Davidson argues in
proposing a functionalist local nondelegation doctrine, oversight of
collaborative enforcement "should reflect the advantages as well as the
risks that public involvement, knowledge, and accountability bring
to local agencies. "240 Collaborative enforcement seeks to integrate
private participation in tripartite workplace regulation, a potentially

234 952 S.W.2d 454, 468 (Tex. 1997). In Lewellen, the Texas legislature created
a non-profit organization to oversee boll weevil eradication efforts to protect
the state's cotton industry, overseen by the state's agriculture commission. Id.
at 457-62.

235 Id. at 469-72.
236 See Volokh, supra note 224, at 969-70.
237 Davidson, supra note 15, at 623-24.
238 MICHAELS, supra note 167, at 188-90; see also Christopher Slobogin, Panvasive

Surveillance, Political Process Theory, and the Nondelegation Doctrine, 102 GEO. L.J.
1721, 1770-75 (2014) (arguing that "mission creep" and other potential
abuses of large-scale surveillance and enforcement justify administrative law
controls on law enforcement).

239 This Article agrees that the nondelegation doctrine should supervise private
delegations that "disrupt the democratic inclusivity and heterogeneity of civil
society." MICHAELS, supra note 167, at 190. But a test that hinges on the
public/private distinction is difficult to apply to collaborative enforcement,
which is neither fully public nor private, and collaborative enforcement is
entitled to more deference than other private delegations that create a high risk
of abuse. Specifically, a functional nondelegation doctrine would not prohibit
delegations to private stakeholders that have an interest in the delegation,
would instead determine whether the limited delegation and intertwined
nature of the delegation were sufficient safeguards against abuse, and would
only invalidate tripartite rulemaking if it lacked administrative oversight and
an inclusive process to invite participation by private stakeholders.

240 Davidson, supra note 15, at 624.
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democracy-enhancing benefit. Stimulating tripartite regulation of
the low-wage workplace requires administrative interventions that
encourage PIOs to channel worker voice into regulation. In most
states, this benefit and the limited delegation and intertwined
nature of collaborative enforcement should be sufficient for its
private delegations to survive nondelegation review. But a strong
nondelegation doctrine may ignore these benefits and controls,
greeting collaborative enforcement with the same skepticism as
privatization schemes that invite local corruption or administrative
aggrandizement. As with opt-outs under the NLRA, in Texas and
states with a similar nondelegation test for private delegations,
remedial enforcement can avoid nondelegation challenges through
a standard, non-tripartite rulemaking process.

V. Conclusion
This Article offers an important, emerging proposal for how

state and local public agencies and PIOs can collaborate to make
workplace regulation more effective and efficient, create a system
of political accountability for public enforcement, and facilitate
sophisticated forms of tripartism. It proposes positioning PIOs as
private enforcers coordinating resources and creating and deploying
sanctions with state and local public agencies to change the behavior of
regulated entities with high rates of legal noncompliance. This inverts
the standard account of the PIO role in regulation, from enforcing
self-regulation by high-compliance firms to amplifying the deterrent
effect of enforcement among low-compliance firms, and to elaborate
new legal requirements. This refines previous theories of public-
private regulatory experimentation by showing that collaboration
can not only promote self-regulation where the regulated entities
have the expertise and motivation to comply with the law, but also
to deter violations where enforced self-regulation is unlikely in the
near term. The transparency that collaborative enforcement requires
makes public enforcers more political accountable for the value-laden
choices they make, and can preserve their independent judgment by
limiting the scope of private delegation and preventing capture by
the regulated entities. While the private delegation of collaborative
enforcement can create incentives for abuse, the limited delegation
and intertwined nature of collaborative enforcement make abuse
less likely than more familiar forms of private delegations, such as
deputization, and manageable through political and administrative
controls. This analysis is applicable to other areas, such as consumer
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protection, fair housing and civil rights enforcement, in which PIOs
cannot effectively vindicate private rights alone, and in which public
agencies may benefit from PIO sophistication and access to private
enforcement tools.

A final, underdiscussed theme of collaborative enforcement
is the role of state and local government in mediating and
channeling public participation into enforcement governance, and as
a site for sophisticated tripartite regulation. Coalescing individuals
into stakeholder groups is of particular value in regulating small,
undercapitalized employers, where traditional regulation rarely
reaches, and which otherwise would not participate in tripartite
regulation of the workplace.24

1 This suggests that the effectiveness
of collaborative enforcement in facilitating tripartism will depend, in
part, on where the collaborating agency is positioned in the federalist
system.

241 See ESTLUND, supra note 7, at 141.
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