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In 2012, I characterized the enactment and enforcement of contemporary attorney advertising regula-
tions as an endless pursuit to capture technology at the intersection of attorney advertising and the First
Amendment.” I invoked the image of Wile E. Coyote and his ongoing pursuit of the evasive Road Run-
ner. Five years later, I have concluded that the pursuit is indeed endless and the “chase” should be aban-
doned in deference to both the First Amendment and the public’s ability to identify the proverbial wheat
from the chaff in the world of Internet driven advertising.> While professionalism remains a concern,
the courts have found that professionalism concerns alone are not sufficient to chill commercial
speech.?

In lieu of a detailed set of professional conduct advertising rules, state bars should apply a general stan-
dard that prohibits advertising that is misleading or fraudulent. Most states and the American Bar Asso-
ciation Model Rules of Professional Conduct provide such a standard in Rule 8.4(c), which states that
[i]t is professional misconduct for a lawyer to...engage in conduct involving dishonesty, fraud, deceit
or misrepresentation.* The 8.4(c) standard should enable the state bars to protect the public while
simultaneously permitting attorneys the flexibility required to advertise in the digital age.

This article explores the premise that state regulation that governs attorney advertising by employing a
standard that prohibits false and misleading advertising is the fair, efficient, and logical approach to
advertising in the digital age. The article first provides a brief history of attorney advertising from the
nineteenth century to the seminal Bates® decision through today. Next, the article reviews a few of the
recent court decisions and state bar ethics opinions that attempt to apply detailed advertising rules and
guidelines to constantly changing technology. The article then reviews the tenor of the current national
debate about attorney advertising and the Association of Professional Responsibility Lawyers (APRL)
recent proposals to reform the advertising rules. Finally, the article concludes that streamlining the reg-
ulation of attorney advertising to require honest advertising that does not mislead the public is an
approach that both adheres to the commercial speech doctrine and provides the public with access to
information about legal services.

The Historical Roots of Advertising

When discussing the history of attorney advertising, Abraham Lincoln is often cited as both a man of
integrity and an attorney who strategically advertised his services.® Lincoln not only advertised in the
newspaper noting “that his firm handled business with ‘promptness and fidelity,”” but also was known
to have solicited business through both letters and personal conversation.® He practiced in the nine-
teenth century and therefore was not prohibited from advertising his services. In fact, attorney advertis-
ing was not prohibited by the organized bar until the American Bar Association (“ABA”) enacted the
Canons of Professional Ethics in 1908.°

The policy concerns that compelled the Canons’ absolute prohibition on attorney advertising may have
stemmed from the nineteenth century’s liberal standards for admission to the bar and the resulting sig-
nificant increase in the number of lawyers in the United States. The growing population of lawyers is
thought to have created an increased competition for clients, aggressive attorney advertising, a waning
of ethical standards, and a diminished perception of lawyers—all variables that have been cited as rea-
sons for the 1908 ban on attorney advertising.’®
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The ban on attorney advertising remained in place for six decades through several revisions and itera-
tions of the ABA’s rules of professional conduct until 1977 when the U.S. Supreme Court decided Bates
v. Arizona, finding that attorneys have a First Amendment right to advertise in accordance with the
commercial speech doctrine.™ Thus, Bates opened the door and attorney advertising burst through,
ultimately creating controversy in its midst.**

Bates and Its Early Progeny

Bates acknowledged that a state may regulate false, deceptive, and misleading attorney advertising,’> as
well as the time, place and manner of the advertising; however, the opinion did not provide the states
with specific guidance as to how to regulate commercial speech in a constitutional manner. In 1980, the
U.S. Supreme Court decided the Central Hudson case and provided standards with which to analyze
whether a government regulation passes constitutional muster.*#Central Hudson provides:

[The regulation]...must concern lawful activity and not be misleading. Next,... ask whether the
asserted governmental interest is substantial. If both inquiries yield positive answers, ... determine
whether the regulation directly advances the governmental interest asserted, and whether it is not
more extensive than is necessary to serve that interest.™

Central Hudson became a litmus test for government regulation of commercial speech. During the
1980’s the U.S. Supreme Court employed the Central Hudson test in several attorney advertising cases
in which the advertisements were deemed to be protected commercial speech and therefore the state’s
regulation of that speech was found to be unconstitutional.

The early post Bates cases predated the Internet. The cases often involved an attorney advertising regu-
lation that completely banned a particular category of commercial speech.16 The Court reviewed issues
such as the failure to adhere to a state proscribed “laundry list” of permitted content in direct mail
advertisements,” the use of a picture, where all illustrations were prohibited, of a Dalkon Shield uterine
device in a newspaper advertisement,'® and an attorney’s letterhead that included his board certifica-
tion in violation of a prohibition against referencing expertise.'® The Court reiterated in each case that a
total prohibition on commercial speech that is truthful and not misleading will not withstand constitu-
tional scrutiny unless the government can demonstrate both that it has a substantial interest and that
the regulation not only advances the government’s interest, but also that there is not a less restrictive
means of accomplishing the government’s goal.?®

Bates and its Digital Age Progeny

The advent of the Internet and social media revolutionized attorney advertising. Attorneys now have a
multitude of low cost digital methods through which to reach a wide audience. Law firm websites, Face-
book, LinkedIn, and blogs have proliferated over the past decade. In fact, the speed of technological
innovation and the inability of state regulators to maintain pace with the constant changes inspired the
metaphorical reference in my prior article to the plight of Wile E. Coyote and his never ending pursuit of
the Road Runner.”*
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The article was prompted by the fact that The Florida Bar was attempting a significant revision of its
advertising rules that was designed to address commercial speech concerns and the impact of the Inter-
net on attorney advertising. The Florida Supreme Court eventually approved a new version of the rules;
however, to carry the metaphor one step further, the result has been somewhat reminiscent of Wile E.
Coyote’s attempts to employ various Acme Corporation equipment to capture the Road Runner—only to
fail again.

Thus, although The Florida Bar’s 2013 attorney advertising rules acknowledge the commercial speech
doctrine and include a consideration of the digital age, the regulations have been subjected to First
Amendment challenge and the impact of technological innovation. For example, in the Rubenstein
case,” the Eleventh Circuit District Court found The Florida Bar’s guidelines that interpreted the para-
meters in which past results could be used in advertising to be unconstitutional because the guidelines
prohibited all references to past results on indoor and outdoor display, television and radio media based
upon the premise that these “specific media . . . present too high a risk of being misleading.”*>

In another case, Searcy v. Florida Bar,?4 the Searcy law firm challenged the “objectively verifiable”
requirement as applied to statements about the law firm, past results and a client’s testimonial. Searcy
initially sought guidance from The Florida Bar and submitted thirteen sample pages from its website,
LinkedIn account, and blog for The Florida Bar’s review. The Florida Bar concluded that Searcy had vio-
lations on each page, such as the use of wording “resulting in justice” and “successfully represent,”
which were deemed to be subjective despite being truthful; therefore, the language did not comply with
the objectively verifiable standard mandated by the regulations.

The Searcy law firm has a significant Internet presence. The Florida Bar’s guidance lacked sufficient
clarity, and Searcy filed suit rather than risk being in noncompliance. Searcy challenged both the objec-
tively verifiable standard and the regulation that prohibited a lawyer from referring to his expertise
unless he is board certified despite the fact that board certification is unavailable in many areas of
law.?3

The Eleventh Circuit District Court’s summary judgment order in the Searcy case enjoined The Florida
Bar from enforcing the rule on expertise, but found the objectively verifiable challenge not ripe for con-
sideration based upon a failure to exhaust administrative remedies. However, the Court appeared to
have a sympathetic ear as it noted that Searcy “can hardly be criticized for fearing the worst” based upon
The Florida Bar’s enforcement history of restrictive advertising regulations.26 Indeed, as I concluded in
2012, “...the history of attorney advertising in Florida indicates that [another] such challenge is likely, if
not inevitable.”?”

Although my original article was focused upon Florida’s proposed advertising amendments, Florida is
by no means alone in defending constitutional challenges to its advertising cases. Both New York and
Louisiana have federal court decisions that are worthy of note.
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In 2006, New York’s Appellate Division adopted new attorney advertising regulations designed to pro-
hibit potentially misleading advertising, which included barring techniques such as portrayal of a judge,
use of testimonials, special effects and language that contains irrelevant information.

Prior to the adoption of the regulations, a New York personal injury law firm’s marketing strategy
included the use of special effects, comical scenarios, slogans, testimonials and the portrayal of a judge.
The law firm terminated its marketing as a result of the new rules and filed suit to challenge several pro-
visions including the prohibition of “the irrelevant attention-getting techniques unrelated to attorney
competence, such as style and advertising gimmicks, puffery, wisps of smoke, blue electrical currents,
and special effects, and... the use of nicknames, monikers, mottos, or trade names implying an ability to
obtain results in a matter.”>?

The Second Circuit found that New York’s regulation was unconstitutional as it categorically banned
commercial speech that the court found was not even likely to be misleading.?® Regardless, the court
concluded that a categorical ban on potentially misleading commercial speech would not likely survive
the Central Hudson test.>® Moreover, the court concluded that even assuming that all of the regulations
at issue could survive the first three prongs of the Central Hudson test, the regulations would not sur-
vive the fourth requirement that requires a regulation be narrowly tailored—an absolute prohibition
generally fails the fourth prong of the test.>*

Louisiana adopted new attorney advertising regulations in 2009, which like New York and Florida, con-
tained absolute prohibitions in various areas including testimonials and other references to past results
and the portrayal of a judge. The regulations were challenged and the Fifth Circuit opinion offers a
thoughtful application of the Central Hudson test.>?

The Court acknowledged the U.S. Supreme Court precedent finding that a government has a substantial
interest in maintaining ethical conduct in licensed professions as well as in assuring the accuracy of
information in the commercial marketplace.>? However, the Court concluded that the government’s
interest in maintaining the dignity of attorney’s communications with the public falls below the sub-
stantial interest mark. 34 In fact, the Fifth Circuit quoted the U.S. Supreme Court’s language from Zaud-
erer v. Office of Disciplinary Counsel of Sup. Ct. of Ohio, 471 U.S. at 648,“[T]he mere possibility that
some members of the population might find advertising embarrassing or offensive cannot justify sup-
pressing it. The same must hold true for advertising that some members of the bar might find beneath
their dignity.”

The Fifth Circuit ultimately concluded that most of the regulations did not pass constitutional muster
because a total ban on content, such as testimonials or references to past results, fails Central Hudson’s
requirement that regulations that restrain commercial speech must directly advance the government’s
interest in the least restrictive way possible.>>
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The Florida, New York and Louisiana cases are provided not for the purpose of engaging in a compre-
hensive First Amendment analysis of each state’s regulations, but rather to support the notion that
despite the state bars’ best efforts to revise the attorney advertising rules, the changing digital environ-
ment renders the application of the rules challenging at best and unconstitutional in the worst case sce-
nario.

The resulting confusion caused by various states enacting and revising regulations that are then not uni-
versally interpreted throughout the country (and the mere fact that there are not national advertising
standards) renders it all the more difficult for lawyers to gain clarity as to permissible advertising. When
clarity becomes impossible, then litigation ensues and conjures up visions of Wile E. Coyote chasing the
Road Runner with yet a new Acme Corporation tactic that will require a tremendous expenditure of
resources and energy, but will not lead to a final resolution of the tumultuous situation.

Ethics Opinions and Practical Realities

Another vehicle through which the state bars have attempted to provide guidance on the application of
the advertising rules is through state ethics advisory opinions. California has issued an opinion that
parses various Facebook posts to determine which are advertising as opposed to a gleeful sharing of a
successful day at work.3% California also recently issued an opinion that delineates the factors that sub-
ject a blog that is written by a lawyer to the advertising rules.3”

Florida has produced social media guidelines and a best practices guide for effective electronic commu-
nication.3® New York, Pennsylvania, Philadelphia, West Virginia, and the District of Colombia have all
issued ethics advisory opinions that respond to social media inquires and include some guidance as to
advertising issues related to social networking. 39

North Carolina issued an opinion to guide attorneys as to “deal of the day” type of advertising.*® South
Carolina opined on advertising involving a designated expert on an interactive website.4* Ohio and
Florida both permit attorneys to use texting for solicitation if the text follows applicable guidelines. 4*
The list continues to grow along with the nuances and availability of new technological opportunities for
advertising.

The ethics opinions are advisory, and may vary in both substance and application from state to state. In
some situations, there are practical realities that cause compliance problems. For example, an attorney
using Twitter in a state where requisite information must be included in an advertisement may have a
problem complying with both the state’s advertising regulation requirements and Twitter’s
140-character limitation.

Moreover, attorneys and law firms that practice in more than one jurisdiction are caught in a dizzying
array of regulations. The literature suggests that this endless pursuit to regulate advertising in a techno-
logical environment that is constantly evolving not only frustrates bar regulators and practicing lawyers,
but also limits the amount of beneficial legal information that is being provided to the public.*>
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Furthermore, although the jurisprudence recognizes the protection of the public as a substantial gov-
ernment interest, survey results indicate that the public does not require the degree of protection that
state regulators often assert as a justification for advertising regulations.** In fact, the public is bom-
barded with advertising from many businesses and professions and appears to be fairly savvy at filtering
the 24/7 information environment in which we all now reside.

So what are we to do now?

The Association of Professional Responsibility Lawyers Report

In 2013, The Association of Professional Responsibility Lawyers (“APRL”) decided to investigate the
state of attorney advertising regulation in an attempt to answer the question and find a solution. APRL
formed a committee to study attorney advertising regulations throughout the country.4> The committee
gathered data from various sources and sent a survey to state regulators that inquired about the number
and type of advertising complaints that are received and how the complaints are resolved. 46

In June 2015 the committee’s efforts were published in a report that is garnering national attention and
facilitating discussion about possible revisions to the ABA Model Rules of Professional Conduct that
govern attorney advertising, revisions which would then hopefully be adopted by the states.*”

APRL’s 2015 report did not analyze the solicitation rules and early feedback indicated that for a national
overhaul to take place, solicitation needed to be addressed. Thus, in April 2016 APRL’s advertising com-
mittee issued a supplemental report that specifically addressed solicitation.4®

The APRL reports illuminate the need to simplify the current advertising regulatory scheme to both
assist the legal profession and to provide the public with greater access to information. The 2015 report,
which addresses the rules pertaining to information about legal services, explains its methodology and
conclusions in its executive summary:

Based on the survey results, anecdotal information from regulators, ethics opinions, and case law,
the Committee concludes that the practical and constitutional problems with current state regula-
tion of lawyer advertising far exceed any perceived benefits associated with protecting the public or
maintaining the integrity of the legal profession, and that a practical solution to these problems is
best achieved by having a single rule that prohibits false and misleading communications about a
lawyer or the lawyer’s services.

The Committee believes that state regulators should establish procedures for responding to com-
plaints regarding lawyer advertising through non-disciplinary means. Professional discipline
should be reserved for violations that constitute misconduct under ABA Model Rule 8.4(c). The
Committee recommends that violations of an advertising rule that do not involve dishonesty, fraud,
deceit, or misrepresentation under Rule 8.4(c) should be handled in the first instance through non-
disciplinary means, including the use of advisories or warnings and the use of civil remedies where
there is demonstrable and present harm to consumers.*®
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APRL followed the 2015 report with an analysis of the solicitation rules and the U.S. Supreme Court
precedent that provides the standards and underlying policy considerations for limiting commercial
speech when it is targeted to solicit an individual who is not an established client, family member or
friend.5°

“The committee concluded that most of the current restrictions on solicitation in the attorney
advertising rules as well as the underlying public policy at play are based primarily upon lawyers
approaching prospective clients in a face-to-face encounter without regard to today’s digital world
of electronic communications.” 5*

Thus, the committee recommended that a prohibition on solicitation be limited to face-to-face and live
telephone communication rather than any other type of electronic communications. Additionally, APRL
included “sophisticated users of legal services” on the list of individuals to whom lawyers may solicit
without violating the rule.5?

APRL’s reports contain a draft of revised model rules, which collapse the current five ABA model rules
on advertising into two rules; language from the current rules has been edited, eliminated, or relocated
to the comment sections of the Revised Rule 7.1 Communications Concerning a Lawyers Services or the
Revised Rule 7.2 Solicitation.

APRL’s logistical approach is perhaps best viewed in the charts created by APRL’s past president Lynda
Shely. The charts were included in her PowerPoint presentation at the Center for Professional Responsi-
bility Annual Conference in 2016.

The charts indicate that many of the comments that were contained in the deleted rules have been
merged into the comment section of Rule 7.1. The solicitation rule was moved from Rule to 7.3 to Rule
7.2 and amended as discussed above. Thus, general advertising resides in Rule 7.1 and targeted advertis-
ing remains independently considered in Rule 7.2. A “clean” version of the proposed new rules is
attached, as Appendix A. APRL’s proposals will be the subject of a Public Forum hosted by American
Bar Association Standing Committee on Ethics and Professional Responsibility in Miami, Florida on
February 3, 2017.

[insert 3 charts]

Revisiting the Purpose and Underlying Policy for Regulating Attorney Advertising

As discussed above, Abraham Lincoln advertised that he provided his legal services with “promptness
and fidelity”— a description that probably fails Florida’s objectively verifiable test. He also approached
“sophisticated users of legal services” to offer his services, no doubt an unacceptable solicitation practice
under our current rules. Historical literature indicates that the legal profession significantly expanded
in the nineteenth century; apparently many of the lawyers at the time would not have earned the title
“honest Abe.” The nineteenth century legal profession is described as being somewhat “out of control.”
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Often when chaos ensues, the proverbial pendulum swings far to the other side in a corrective attempt.
Perhaps that was what occurred when the legal profession moved from virtually unregulated advertising
practices in the nineteenth century to a total ban on any type of advertising at the start of the twentieth
century.

Maintaining the integrity of the profession and protection of the public are often cited as both the pur-
pose and the policy for regulating attorney advertising. In fact, as discussed above, those standards also
support the substantial governmental interest prong of Central Hudson in U.S. Supreme Court jurispru-
dence that addresses attorney advertising. However, it is not sufficient for a state bar to merely articu-
late its governmental interest without providing evidence that the regulation actually advances its
interest in a narrowly tailored manner. Thus, the state bars that lost the cases referred to above were
unable to convince the courts that the detailed advertising regulations at issue were actually preserving
the integrity of the legal profession or protecting the public, especially when the regulation categorically
banned content.

Perhaps it is time for the pendulum to gently swing back to the center. The twenty-first century is char-
acterized by technological innovation, unprecedented access to information, and Internet platforms that
facilitate both sharing and obtaining information. One only needs to peruse the Internet and Google
attorney advertisements to quickly realize that attorney advertising, like many other types of advertis-
ing, is omnipresent.

While some attorney advertising may be deemed unprofessional, that does not necessarily render it dis-
honest or misleading. And much of the available information proves beneficial to a significant segment
of the population who might not otherwise consult a lawyer to learn about their rights. (Remember that
the Bates case arose because the lawyers involved were trying to provide lower cost legal services and
realized that they needed to advertise to reach the people most in need.) The public, as indicated by the
surveys mentioned above, and anecdotal observation has become accustomed to analyzing online mar-
keting whether it is for a restaurant, purchasing a car, finding a new doctor, or retaining a lawyer.

Additionally, it is impossible for any state bar to completely monitor attorney advertising. The resources
do not exist and one wonders whether even if there were resources, would surveying advertisements be
the best use. (APRL’s survey demonstrated that at least in the thirty-six states that responded, there are
not many complaints. Moreover, competitors rather than consumers often file those complaints.) So
that leaves most state regulators in a reactive posture. If the bar receives a complaint, then it is investi-
gated. Of course, many states require attorneys to prophylactically file advertisements for approval.
However, it is a fair assumption that the worst offenders do not file. On the other hand, the law firms
attempting to comply are often the ones that ultimately file suit when they cannot square their market-
ing plans with the state bar rules.

Thus, revisiting the purpose and policy of attorney advertising regulations compels the query: Has the
time come to release the attorney advertising regulations from the intersection of the First Amendment
and technology where the regulations are creating chaos and inefficiencies on the twenty-first century’s
information highway?
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Releasing the Advertising Regulations at the Intersection of the First Amendment and
Technology

So how do we lessen the enormous amount of time and energy spent on the endless pursuit of revising
and reinterpreting attorney advertising regulations in an attempt to keep pace with the constantly
evolving technology? The APRL report and recommendations are a terrific place to begin. In fact, T am
proud to be a member of APRL’s committee and a co-author of the report. Adopting APRL’s proposed
revisions would significantly simplify and improve the attorney advertising regulations.

But here’s one more idea—-Why not return to the days of Abraham Lincoln and abandon the advertis-
ing rules altogether? It may sound like a radical suggestion, but consider the fact that unlike the nine-
teenth century legal profession we have a host of other rules. Specifically, Rule 8.4 (¢), which prohibits
all lawyers from engaging in any conduct involving dishonesty, fraud, deceit or misrepresentation.
Doesn’t 8.4(c) suffice to prosecute any bad actors that engage in advertising or solicitation that is dis-
honest or misleading?

Speaking of actors, I have learned that the descendants of our metaphorical buddies, Wile E. Coyote and
Road Runner, were (somewhat controversially) reimagined and created as the characters Tech E. Coy-
ote and Rev Runner in a futuristic cartoon that takes place in the year 2772.53 Apparently, the two char-
acters collaborate on innovations despite the historical cultural animosity between Coyotes and Road
Runners.>*

Perhaps, like the descendants of Wile E. Coyote and the Road Runner, it is time to collaborate to end
the pursuit of perfecting a detailed rubric of attorney advertising regulations that ultimately cannot
maintain pace with technology and the times in which we live. Let’s release the advertising regulations
into the past and move forward with an innovative, contemporary standard that simply, but signifi-
cantly, prohibits false and misleading advertising.

Have you heard of this new thing called the Internet? It’s giving people new expectations. It’s allowing
them to become their own expert. Knowledge lies anxious at their fingertips. Gloss over the truth in
your advertising and you'll quickly be dismissed as a poser.>®

—Roy H. Williams
APPENDIX A

APRL Proposed Changes tothe ABA Model Rules of Professional Conduct—2015 [CLEAN
VERSION]

Rule 7.1 Communications Concerning A Lawyer’'s Services

A lawyer shall not make a false or misleading communication about the lawyer or the lawyer’s services.
A communication is false or misleading if it contains a material misrepresentation of fact or law, or
omits a fact necessary to make the statement considered as a whole not materially misleading.
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Comments
[1] This Rule governs all communications about a lawyer’s services. Whatever means are used to make
known a lawyer’s services, statements about them must be truthful.

[2] Truthful statements that are misleading are also prohibited by this Rule. A truthful statement is mis-
leading if it omits a fact necessary to make the lawyer’s communication considered as a whole not mate-
rially misleading. A truthful statement is also misleading if there is a substantial likelihood that it will
lead a reasonable person to formulate a specific conclusion about the lawyer or the lawyer’s services for
which there is no reasonable factual foundation.

[3] An advertisement that truthfully reports a lawyer’s achievements on behalf of clients or former
clients may be misleading if presented so as to lead a reasonable person to form an unjustified expecta-
tion that the same results could be obtained for other clients in similar matters without reference to the
specific factual and legal circumstances of each client’s case. Similarly, an unsubstantiated comparison
of the lawyer’s services or fees with the services or fees of other lawyers may be misleading if presented
with such specificity as would lead a reasonable person to conclude that the comparison can be substan-
tiated. The inclusion of an appropriate disclaimer or qualifying language may preclude a finding that a
statement is likely to create unjustified expectations or otherwise mislead the public.

[4] It is professional misconduct for a lawyer to engage in conduct involving dishonesty, fraud, deceit or
misrepresentation. Rule 8.4(c). See also Rule 8.4(e) for the prohibition against stating or implying an
ability to influence improperly a government agency or official or to achieve results by means that vio-
late the Rules of Professional Conduct or other law.

[5] To assist the public in learning about and obtaining legal services, lawyers should be allowed to
make known their services not only through reputation but also through organized information cam-
paigns in the form of advertising. Advertising involves an active quest for clients, contrary to the tradi-
tion that a lawyer should not seek clientele. However, the public’s need to know about legal services can
be fulfilled in part through advertising. This need is particularly acute in the case of persons of moderate
means who have not made extensive use of legal services. The interest in expanding public information
about legal services ought to prevail over considerations of tradition. Nevertheless, advertising by
lawyers entails the risk of practices that are misleading or overreaching. [From MR 7.2 Comments]

[6] This Rule permits public dissemination of information concerning a lawyer’s name or firm name,
address, email address, website, and telephone number; the kinds of services the lawyer will undertake;
the basis on which the lawyer’s fees are determined, including prices for specific services and payment
and credit arrangements; a lawyer’s foreign language ability; names of references and, with their con-
sent, names of clients regularly represented; and other information that might invite the attention of
those seeking legal assistance.

[7] Questions of effectiveness and taste in advertising are matters of speculation and subjective judg-
ment. Some jurisdictions have had extensive prohibitions against television and other forms of advertis-
ing, against advertising going beyond specified facts about a lawyer, or against “undignified”
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advertising. Television, the Internet, and other forms of electronic communication are now among the
most powerful media for getting information to the public, particularly persons of low and moderate
income; prohibiting television, Internet, and other forms of electronic advertising, therefore, would
impede the flow of information about legal services to many sectors of the public. Limiting the informa-
tion that may be advertised has a similar effect and assumes that the bar can accurately forecast the
kind of information that the public would regard as relevant. [From MR 7.2 Comments]

Areas of Expertise/Specialization

[8] A lawyer may indicate areas of practice in communications about the lawyer’s services. If a lawyer
practices only in certain fields, or will not accept matters except in a specified field or fields, the lawyer
is permitted to so indicate. A lawyer is generally permitted to state that the lawyer is a “specialist,” prac-
tices a “specialty,” or “specializes in” particular fields, but such communications are subject to the “false
and misleading” standard applied in Rule 7.1 to communications concerning a lawyer’s services. A
lawyer may state that the lawyer is certified as a specialist in a field of law if such certification is granted
by an organization approved by an appropriate state authority or accredited by the American Bar Asso-
ciation or another organization, such as a state bar association, that has been approved by the state
authority to accredit organizations that certify lawyers as specialists. Certification signifies that an
objective entity has recognized an advanced degree of knowledge and experience in the specialty area
greater than is suggested by general licensure to practice law. Certifying organizations may be expected
to apply standards of experience, knowledge and proficiency to insure that a lawyer’s recognition as a
specialist is meaningful and reliable. In order to insure that consumers can obtain access to useful infor-
mation about an organization granting certification, the name of the certifying organization must be
included in any communication regarding the certification. [From MR 7.4 Comments]

Firm Names

[9] A firm may be designated by the names of all or some of its members, by the names of deceased
members where there has been a continuing succession in the firm’s identity or by a trade name such as
the “ABC Legal Clinic.” A lawyer or law firm may also be designated by a distinctive website address or
comparable professional designation. Although the United States Supreme Court has held that legisla-
tion may prohibit the use of trade names in professional practice, use of such names in law practice is
acceptable so long as it is not misleading. If a private firm uses a trade name that includes a geographi-
cal name such as “Springfield Legal

Clinic,” an express disclaimer that it is a public legal aid agency may be required to avoid a misleading
implication. It may be observed that any firm name including the name of a deceased partner is, strictly
speaking, a trade name. The use of such names to designate law firms has proven a useful means of
identification. However, it is misleading to use the name of a lawyer not associated with the firm or a
predecessor of the firm, or the name of a nonlawyer. [From MR 7.5 Comments]

[10] Lawyers sharing office facilities, but who are not in fact associated with each other in a law firm,
may not denominate themselves as, for example, “Smith and Jones,” for that title suggests that they are
practicing law together in a firm. [From MR 7.5 Comments]
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Rule 7.2 Advertising
Comments (Comments 1, 2, and 3 moved to MR 7.1 Comments)

Rule 7.3 Solicitation of Clients
No changes (But note that solicitation moved to 7.2 and amended in supplemental report as shown
below)

Rule 7.4 Communication of Fields of Practice and Specialization
Comments (Comments 1 and 3 were moved to MR 7.1 Comments)

Rule 7.5 Firm Names And Letterheads
Comments (Comments moved to MR 7.1 Comments)

Rule 7.6 Political Contributions To Obtain Legal Engagements Or Appointments By
Judges
No changes

APRL Proposed Changes tothe ABA Model Rules of Professional Conduct—2016 [CLEAN
VERSION]

Rule 7.2 Solicitation of Clients

Solicitation

(a) A solicitation is a targeted communication initiated by or on behalf of a lawyer, that is directed to a
specific person and that offers to provide, or can reasonably be understood as offering to provide, legal
services for a particular matter.

(b) Except as provided in paragraphs (c) and (e), a lawyer shall not solicit in person by face—to-face
contact or live telephone, or permit employees or agents of the lawyer to solicit in person or by live tele-
phone on the lawyer’s behalf, professional employment from a prospective client when a significant
motive for doing so is the lawyer’s pecuniary gain, unless the person contacted:

(1) is a lawyer;

(2) is a sophisticated user of legal services;

(3) is pursuant to a court-ordered class action notification; or

(4) has a family, close personal, or prior professional relationship with the lawyer.
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Written Solicitation

(c) Every written, recorded or electronic solicitation by or on behalf of a lawyer seeking professional
employment from anyone known to be in need of legal services in a particular matter shall include the
words “Advertising Material” on the outside envelope, if any, and at the beginning and ending of any
recorded or electronic communication, unless the recipient of the communication is a person specified
in paragraphs (b)(1)-(4).

Limitation on Solicitation
(d) A lawyer shall not solicit professional employment from any person if:

1. (1) the target of the solicitation has made known to the lawyer a desire not to be solicited by the
lawyer; or
2. (2) the solicitation involves coercion, duress or harassment.

Prepaid and Group Legal Services Plans

(e) Notwithstanding the prohibitions in paragraph (b), a lawyer may participate with a prepaid or group
legal service plan operated by an organization not owned or directed by the lawyer that uses in-person
contact to solicit memberships or subscriptions for the plan from persons who are not known to need
legal services in a particular matter covered by the plan.

Paying Others to Recommend a Lawyer

(f) A lawyer shall not compensate, give or promise anything of value to a person who is not an employee
or lawyer in the same law firm for the purpose of recommending or securing the services of the lawyer
or the lawyer’s law firm, except that a lawyer may:

(1) pay the reasonable costs of advertisements and other communications permitted by Rule 7.1, includ-
ing online group advertising;

(2) pay the usual charges of a legal service plan or a not-for-profit or qualified lawyer referral service. A
qualified lawyer referral service is a lawyer referral service that has been approved by an appropriate
regulatory authority;

(3) pay for a law practice in accordance with Rule 1.17; and

(4) refer clients to another lawyer or a nonlawyer professional pursuant to an agreement not otherwise
prohibited under these Rules that provides for the other person to refer clients or customers to the
lawyer, if:

(i) the reciprocal referral agreement is not exclusive; and

(ii) the client is informed of the existence and nature of the agreement.
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Comments

Solicitation

[1] A lawyer’s communication typically does not constitute a solicitation if it is directed to the general
public, such as through a billboard, an Internet banner advertisement, a website or a television com-
mercial, or if it is in response to a request for information or is automatically generated in response to
Internet searches.

[2] There is a potential for abuse when a solicitation involves in-person, face-to-face or live telephone
contact by a lawyer with someone known to need legal services. This form of contact subjects a person
to the private importuning of the trained advocate in a direct interpersonal encounter. The person, who
may already feel overwhelmed by the circumstances giving rise to the need for legal services, may find it
difficult to fully evaluate all available alternatives with reasoned judgment and appropriate self-interest
in the face of the lawyer’s presence and insistence upon being retained immediately. The situation is
fraught with the possibility of undue influence, intimidation, and over-reaching.

[3] The use of general advertising and written, recorded or electronic communications to transmit infor-
mation from lawyers to the public, rather than direct in-person, face-to-face or live telephone communi-
cation, will help to assure that the information flows cleanly as well as freely. The contents of
advertisements and communications permitted under Rule 7.1 can be permanently recorded so that
they cannot be disputed and may be shared with others who know the lawyer. This potential for infor-
mal review is itself likely to help guard against statements and claims that might constitute false and
misleading communications in violation of Rule 7.1. The contents of in-person, face-to-face or live tele-
phone communication can be disputed and may not be subject to third-party scrutiny. Consequently,
they are much more likely to approach (and occasionally cross) the dividing line between accurate rep-
resentations and those that are false and misleading. All solicitations permitted under this Rule must
comply with the prohibition in Rule 7.1 against false and misleading communications

[4] There is far less likelihood that a lawyer would engage in abusive practices against a former client, or
a person with whom the lawyer has a close personal or family relationship, or in situations in which the
lawyer is motivated by considerations other than the lawyer’s pecuniary gain. Nor is there a serious
potential for abuse when the person contacted is a lawyer or a sophisticated user of legal services. A
sophisticated user of legal services is an individual who has had significant dealings with the legal pro-
fession or who regularly retains legal services for business purposes. Consequently, the general prohibi-
tion in paragraph (b) and the requirements in paragraph (c) are not applicable in those situations. Also,
paragraph (b) is not intended to prohibit a lawyer from participating in constitutionally protected activi-
ties of public or charitable legal-service organizations or bona fide political, social, civic, fraternal,
employee or trade organizations whose purposes include providing or recommending legal services to
their members or beneficiaries.
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[5] The requirement in paragraph (c) that certain communications be marked “Advertising Material”
does not apply to communications sent in response to requests of potential clients or their spokesper-
sons or sponsors. General announcements by lawyers, including changes in personnel or office location,
do not constitute communications soliciting professional employment from a client known to be in need
of legal services within the meaning of this Rule.

[6] But even permitted forms of solicitation can be abused. Thus, any solicitation that contains informa-
tion that is false or misleading within the meaning of Rule 7.1, which involves coercion, duress or
harassment within the meaning of paragraph (d)(2), or which involves contact with someone who has
made known to the lawyer a desire not to be solicited by the lawyer within the meaning of paragraph
(d)(1) is prohibited. Moreover, if after sending a solicitation or other communication as permitted by
Rule 7.1 the lawyer receives no response, any further effort to communicate with the recipient of the
communication may violate the provisions of paragraph (d).

[7] This Rule is not intended to prohibit a lawyer from contacting representatives of organizations or
groups that may be interested in establishing a group or prepaid legal plan for their members, insureds,
beneficiaries or other third parties for the purpose of informing such entities of the availability of and
details concerning the plan or arrangement which the lawyer or lawyer’s firm is willing to offer. This
form of communication is not directed to people who are seeking legal services for themselves. Rather,
it is usually addressed to an individual acting in a fiduciary capacity seeking a supplier of legal services
for others who may, if they choose, become prospective clients of the lawyer. Under these circum-
stances, the activity that the lawyer undertakes in communicating with such representatives and the
type of information transmitted to the individual are functionally similar to and serve the same purpose
as advertising permitted under Rule 7.1.

[8] Paragraph (e) of this Rule permits a lawyer to participate with an organization that uses personal
contact to solicit members for its group or prepaid legal service plan, provided that the personal contact
is not undertaken by any lawyer who would be a provider of legal services through the plan. The organi-
zation must not be owned by or directed (whether as manager or otherwise) by any lawyer or law firm
that participates in the plan. For example, paragraph (e) would not permit a lawyer to create an organi-
zation controlled directly or indirectly by the lawyer and use the organization for the in-person solicita-
tion of legal employment of the lawyer through memberships in the plan or otherwise. The
communication permitted by these organizations also must not be directed to a person known to need
legal services in a particular matter, but is to be designed to inform potential plan members generally of
another means of affordable legal services. Lawyers who participate in a legal service plan must reason-
ably assure that the plan sponsors are in compliance with Rule 7.1 and this Rule. See Rule 8.4(a).

Paying Others to Recommend a Lawyer

[9] Except as permitted under paragraphs (f)(1)-(f)(4), lawyers are not permitted to pay others for rec-
ommending the lawyer’s services or for channeling professional work in a manner that violates Rules 7.1
and this Rule. A communication contains a recommendation if it endorses or vouches for a lawyer’s cre-
dentials, abilities, competence, character, or other professional qualities. Paragraph (f)(1), however,
allows a lawyer to pay for advertising and solicitations permitted by Rule 7.1 and this Rule, including the
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costs of print directory listings, on-line directory listings, newspaper ads, television and radio airtime,
domain-name registrations, sponsorship fees, Internet-based advertisements, and group advertising. A
lawyer may compensate employees, agents and vendors who are engaged to provide marketing or client
development services, such as publicists, public-relations personnel, business-development staff and
website designers, as long as the employees, agents and vendors do not direct or regulate the lawyer’s
professional judgment (see Rule 5.4(c)). Moreover, a lawyer may pay others for generating client leads,
such as Internet—based client leads, as long as the lead generator does not recommend the lawyer, any
payment to the lead generator is consistent with Rules 1.5(e) (division of fees) and 5.4 (professional
independence of the lawyer), and the lead generator’s communications are consistent with Rule 7.1
(communications concerning a lawyer’s services). To comply with Rule 7.1, a lawyer must not pay a lead
generator that states, implies, or creates a reasonable impression that it is recommending the lawyer, is
making the referral without payment from the lawyer, or has analyzed a person’s legal problems when
determining which lawyer should receive the referral. See also Rule 5.3 (duties of lawyers and law firms
with respect to the conduct of nonlawyers); Rule 8.4(a) (duty to avoid violating the Rules through the
acts of another).

[10] A lawyer may pay the usual charges of a legal service plan or a not-for-profit or qualified lawyer
referral service. A legal service plan is a prepaid or group legal service plan or a similar delivery system
that assists people who seek to secure legal representation. A lawyer referral service, on the other hand,
is any organization that holds itself out to the public as a lawyer referral service. Such referral services
are understood by the public to be consumer-oriented organizations that provide unbiased referrals to
lawyers with appropriate experience in the subject matter of the representation and afford other client
protections, such as complaint procedures or malpractice insurance requirements. Consequently, this
Rule only permits a lawyer to pay the usual charges of a not-for-profit or qualified lawyer referral ser-
vice. A qualified lawyer referral service is one that is approved by an appropriate regulatory authority as
affording adequate protections for the public. See, e.g., the American Bar Association’s Model Supreme
Court Rules Governing Lawyer Referral Services and Model Lawyer Referral and Information Service
Quality Assurance Act (requiring that organizations that are identified as lawyer referral services (i) per-
mit the participation of all lawyers who are licensed and eligible to practice in the jurisdiction and who
meet reasonable objective eligibility requirements as may be established by the referral service for the
protection of the public; (ii) require each participating lawyer to carry reasonably adequate malpractice
insurance; (iii) act reasonably to assess client satisfaction and address client complaints; and (iv) do not
make referrals to lawyers who own, operate or are employed by the referral service.)

[11] A lawyer also may agree to refer clients to another lawyer or a nonlawyer professional, in return-
fortheundertakingofthatpersontoreferclientsorcustomerstothelawyer. Such reciprocal referral arrange-
ments must not interfere with the lawyer’s professional judgment as to making referrals or as to
providing substantive legal services. See Rules 2.1 and 5.4(c). Except as provided in Rule 1.5(e), a lawyer
who receives referrals from a lawyer or nonlawyer professional must not pay anything solely for the
referral, but the lawyer does not violate paragraph (f) of this Rule by agreeing to refer clients to the
other lawyer or nonlawyer professional, so long as the reciprocal referral agreement is not exclusive and
the client is informed of the referral agreement. Conflicts of interest created by such arrangements are
governed by Rule 1.7. Reciprocal referral agreements should not be of indefinite duration and should be
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reviewed periodically to determine whether they comply with these Rules. This Rule does not restrict
referrals or divisions of revenues or net income among lawyers within firms comprised of multiple enti-
ties.
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