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schools has a significant negative impact on academic achievement, high school
graduation rates, and educational and occupational aspirations, making school
districts’ desire to dismantle racially isolated public schools a compelling interest.

IT1. SEATTLE AND LOUISVILLE STEP UP TO THE PLATE

Despite the wealth of social science research that continually confirms the
negative impact of segregation on minority students, public schools across the
country have been resegregating at an alarming rate. Between 1964 and 1970, when
civil rights enforcement was at its greatest and the Supreme Court was providing
clear guidance on what was expected of school districts,”' the percentage of black
students enrolled in majority-white schools in the South increased from 2.3% to
33.1%. The percentage continued to increase until reaching a peak of
approximately 44% in 1988.2” Since the early 1990s, however, the percentage of
black students enrolled in majority-white schools has steadily declined, reaching
approximately 30% in 2001, a figure lower than percentages attained during the
1970s.2*

Other regions of the country reflect similar patterns. In 1968, the percentage of
black students in the Border States attending schools with between 50% and 100%
black enrollment was 71.6%.°” That figure dropped to 59.3% in 1991 but crept
back up to 67.9% by 2001.>* In schools in the Midwest, the percentage of black
students attending the same type of schools was 77.3% but dropped to 69.7% by
1991, only to rise to 72.9% in 2001.> Figures for schools in the West started at
72.2% in 1968, and fell to 67.1% in 1988, only to rise to 75.8% in 2001.°® In the
Northeast, where significant levels of integration never occurred, the percentage
rose from 66.8% in 1968 to 78.4% in 2001.**° Even more troubling, in 1968, 77.8%
of black students were enrolled in schools in the South that were between 90% and
100% minority.*'’ That figure dropped drastically to 24% in 1988, only to rise to
31% by 2001.2"" Latinos, for whom attempts at integration have never been
genuinely pursued,”? are also experiencing increases in segregation.””’ The
percentage of Latino students enrolled in majority-minority schools inthe West has
almost doubled from approximately 42% in 1968 to almost 80% in 2001.>"* The
percentage of Latino students enrolled in majority-minority schools more than

201. See infra notes 251-33 and accompanying text.

202. ORFIELD & LEE, supra note 2, at 19 tbl.7.

203. Id. at 18, 19 tbl.7.

204. /1d.

205. Id. at 20 tbl.8.

206. Id.

207. Id.

208. Id.

209. Id.

210. Id.

211. /1d.

212. ORFIELD & LEE, supra note 3, at 4.

213. Id The increase is due, in part, to rapid growth in the Latino population in the Southwest and
Florida. ORFIELD & LEE, supra note 2, at 16. Increases in enrollment by 50% or more have made it such
that even if Latinos were enrolled in equal numbers in public schools, there would still have been an
increase in segregation. /d.

214. Id. at 21 tbl.9.
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tripled from nearly 12% to approximately 37% during the same period.*" Tt is in
this context that the Seattle, Washington, and Louisville, Kentucky, school districts
adopted controlled choice plans.

A. The School District Plans

Fortunate enough to have sufficient minority populations to integrate and no
history of court ordered desegregation, the school board in Seattle took its first
steps to integrate the public schools in the late 1970s.*'° The plan that was
ultimately challenged in the Supreme Court was a controlled choice plan, effective
beginning in the ninth grade, that asked parents to rank the city’s high schools by
enrollment preference.”'” Parents’ choices determined school assignments unless
and until a school became oversubscribed, at which point a series of “tiebreakers”
was employed.”'® The first tiebreaker favored students who had siblings already
attending the school.*"” The second tiebreaker favored students who lived closest
to the school.** When schools were oversubscribed by white or minority students,
the second tiebreaker was subject to an “integration tiebreaker.”*!

In contrast to Seattle, the Jefferson County School District in Louisville had a
history of court ordered desegregation.””* Located in metropolitan Louisville, the
district includes white suburbs where most of the district’s white students attend
school.**® After achieving unitary status in 2000,”** the district adopted the
voluntary student assignment plan that was ultimately challenged in the Supreme
Court. The plan first created racially integrated “resides” areas that included
clusters of schools within geographic attendance areas.*** The district asked parents
to rank resides schools, magnet schools, and optional programs by enrollment
preference; the district assigned students to a resides school if parents did not
choose.” Students at all grade levels could apply for a transfer to any nonmagnet
school inthe district if dissatisfied with their initial placement.””’ Elementary school

215. 1d.

216. Liu, supra note 100, at 313. Initial plans divided the district into zones that paired
predominantly white and minority elementary schools together and then “linked mandatory high school
assignments to elementary school assignments.” /d. In response to resistance to the mandatory busing
required by the plan, the district adopted a controlled-choice plan in 1988, which asked parents “to rank
choices within a cluster of schools that met desegregation guidelines.” /d.

217. Brief for Respondents No. 908, supra note 4, at 5-6.

218. Id. at 6.

219. /1d.

220. Id.

221. Id.

222. See Liu, supra note 100, at 314. Throughout the 1970s and 1980s, the district implemented
court-ordered busing, school closings, “gerrymandered attendance zones,” magnet schools, school
pairings, and clustering to achieve integration. /d. The district adopted a controlled choice plan in 1984
to “enhance stability,” “expand choice,” and decrease the use of race in school assignments. /d. at
314-15.

223. Brief for Respondents No. 915, supra note 4, at 4.

224. Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 127 S. Ct. 2738, 2752 (2007)
(citing Hampton v. Jefferson County Bd. of Educ., 102 F. Supp. 2d 358, 360 (W.D. Ky. 2000)).

225. Brief for Respondents No. 915, supra note 4, at 5.

226. Id. at 6.

227. Id. at 7.
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transfer requests were granted or denied based on various factors, including family
hardship, school capacity, program offerings, and race.**®

B.  The Court’s Opinion in Parents Involved in Community Schools

On June 28, 2007, the Supreme Court issued a sharply divided opinion in
Parents Involved in which it struck down the voluntary integration plans adopted
by Seattle and Louisville.”” A majority of the Justices, including Chief Justice
Roberts and Justices Scalia, Kennedy, Thomas, and Alito subjected the plans to
strict serutiny®™° and found the school districts did not have a compelling interest
that justified using race to remedy the effects of past intentional discrimination;
Seattle was never subjected to court ordered desegregation, and the Louisville
school district had been released from desegregation orders in 2000 when it
achieved unitary status.”' The use of race to address the compelling interest of
viewpoint diversity was also inapplicable, as these plans did not involve higher
education admissions decisions.**

The same majority also noted that the assignment of students by race was an
“extreme approach” which could only be justified by absolute necessity**” and that
the limited impact of the plans on student assignment indicated that integration
could have been effectively achieved in other ways.”* Moreover, the districts had
not shown that they considered methods besides “explicit racial classifications™ to
achieve integration goals.”” Thus, under the Court’s strict scrutiny analysis, the
plans were not sufficiently narrowly tailored to the goal of achieving integration.***

Four of the Justices, including Chief Justice Roberts and Justices Scalia,
Thomas, and Alito, declined to even consider whether there was a compelling
interest in using integration to address equity concerns.”’ Even if equal educational
opportunity was a compelling interest, the controlled choice plans were
insufficiently narrowly tailored to serve that interest.”® This plurality of Justices
found that instead of basing the plans’ integration goals on “pedagogic” theories
about the levels of integration necessary to attain certain educational benefits,* the

228. See id. at 7 (“Transfer applications are typically based on day care arrangements, medical
criteria, family hardship, student adjustment problems, and program offerings.”); see also McFarland
v. Jefferson County Pub. Sch., 330 F. Supp. 2d 834, 84445 (W.D. Ky. 2004) (noting that transfers were
granted based on “racial guidelines and program capacity™), aff’d sub nom. McFarland ex. rel.
McFarland v. Jefferson County Pub. Sch., 416 F.3d 513 (6th Cir. 2005), rev’d sub nom. Parents
Involved, 127 S. Ct. 2738.

229. Parents Involved, 127 S. Ct. at 2767—68 (plurality opinion).

230. Id. at 2751-52 (majority opinion).

231. Id. at 2752 (citing Hampton v. Jetferson County Bd. of Educ., 102 F. Supp. 2d 358, 360
(W.D. Ky. 2000)).

232. See Grutter v. Bollinger, 539 U.S. 306, 343—44 (2003) (upholding the consideration of race
in college and university admissions as long as race is just one of many factors considered in the effort
to create a diverse student body).

233. Parents Involved, 127 S. Ct. at 2760-61.

234. Id. at 2759-60.

235. Id. at 2760-61.

236. Id. at 2755 (plurality opinion).

237. Id. at 2755.

238. Id. at 2755-56.

239. Id. at 2755.
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school districts had based the plans’ goal of integration on the “racial
demographics™ of the districts.*** Such a design has been considered racial
balancing and patently illegitimate.**'

Justice Kennedy filed a separate concurring opinion,”** in which he
characterized the plurality’s opinion as too “dismissive of the legitimate
[governmental] interest” in ensuring equal educational opportunity.** Nevertheless,
he found that individual racial classifications could only be used if they are a “last
resort to achieve a compelling interest.”*** If districts become concerned that the
racial composition of their schools interferes with equal educational opportunity,
“absent some extraordinary showing not present” in Parents Involved,”” districts
may only utilize race-conscious measures that take into account the inequality of
opportunity but avoid assignment of students by race.**®

2

IV. THE ROBERTS COURT, THE FOURTEENTH AMENDMENT, AND EQUITY

Although disappointing, the Court’s opinion in Parents Involved is hardly
surprising. The opinion and the approach of the plurality Justices is only the latest
in a long line of Supreme Court opinions that have interpreted equal protection
doctrine in a way that impedes, rather than advances, equality.

A. The Desegregation Cases

The attitude of recalcitrance with which the South met the Supreme Court’s call
for desegregation of public schools in Brown F*” changed when Congress passed
Title VT of the Civil Rights Act of 1964,** giving teeth to integration mandates by
prohibiting receipt of federal funds by any public institution engaged in

240. Id.

241. Id. at 2757-59.

242. Id. at 2788 (Kennedy, J., concurring in part and concurring in judgment).

243, Id. at 2791.

244, Id. at 2792.

245. Id. at 2796.

246. Id. at 2791-92. Such acceptable measures include “strategic site selection of new schools;
drawing attendance zones with general recognition of the demographics of neighborhoods; allocating
resources for special programs; recruiting students and faculty in a targeted fashion; and tracking
enrollments, performance, and other statistics by race.” Id. at 2792.

247. 347 U.S. 483 (1954). When ruling on remedies in Brown v. Board of Education (Brown II),
349 U.S. 294 (1955), the Court ordered states to desegregate and transition to a system of integrated
public schools with “all deliberate speed.” /d. at 301. The Court’s failure to define either the term
desegregate or the phrase all deliberate speed resulted in a vague enforcement order which could not
overcome resistance from Southern political leaders willing to close public schools in order to prevent
integration. ORFIELD & LEE, supra note 2, at 11-12. In response to desegregation orders directly issued
to Prince Edward County, Virginia, in Brown [, for example, the county closed all public schools and
gave white families publicly funded vouchers to attend private schools. /d. at 12. Between 1959 and
1964, there were no public schools in the county until the Supreme Court forced their reopenings in
Griffin v. County School Board, 377 U.S. 218 (1964), as “virtually all-black institutions.” ORFIELD &
LEE, supra note 2, at 12.

248. Pub. L. No. 88-352, 78 Stat. 252 (codified as amended at 42 U.S.C. § 2000d (2000)).
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discriminatory practices.** In addition, as the Court’s impatience grew,>" it finally

began providing substantive guidance on desegregation by directly charging school
districts with the duty to create unitary school systems,”' providing specific goals
for which districts should strive,” and sanctioning the use of specific tools,
including busing and remedial alteration of school attendance zones, to achieve
integration.”” By the early 1970s, the South was more desegregated than any other
region in the country.”*

A shiftinthe Supreme Court’s jurisprudence during the 1970s, however, began
to undermine integration advances. In Keyes v. School District No. 1, the Court
refused to find that de facto segregation would amount to an equal protection
violation,”® thereby overturning the district court’s finding that the Denver,
Colorado, school district was liable for maintaining unequal educational
opportunity for minorities, regardless of whether the segregation was caused by
covert discriminatory policies or overt laws openly mandating segregation.”’ In
failing to recognize the equal protection violation inherent in even de facto
segregation, the Court’s decision in Keyes created a practically insurmountable
obstacle to obtaining judicial remedies to address government sponsored
segregation in the North where explicit discriminatory practices were often difficult
to prove.”®

249, 42 U.S.C. § 2000d.

250. See, e.g., Alexander v. Holmes County Bd. of Educ., 396 U.S. 19, 20 (1969) (per curiam)
(“[O]peration of segregated schools under a standard of allowing ‘all deliberate speed’ for desegregation
is no longer constitutionally permissible. Under explicit holdings of this Court the obligation of every
school district is to terminate dual school systems at once and to operate now and hereafter only unitary
schools.”); Griffin, 377 U.S. at 229 (noting that “[t]here has been entirely too much deliberation and not
enough speed” in striking down the Prince Edward County School Board’s reaction to desegregation
orders issued in Brown I); Goss v. Bd. of Educ., 373 U.S. 683, 686-87 (1963) (noting that a school
choice plan that allowed students in the minority at their assigned school to transfer to schools where
they were in the majority was working toward the “perpetuation of segregation”); Cooper v. Aaron, 358
U.S. 1, 12, 16 (1958) (asserting that “constitutional rights . . . are not to be sacrificed or yielded
to . .. violence and disorder,” in response to the actions of the school board in Little Rock, Arkansas,
that sought to delay a court-approved desegregation program because of its extreme racial hostility
toward desegregation).

251. Green v. County Sch. Bd., 391 U.S. 430, 437-438 (1968). A unitary school system is a
system that is not racially identifiable based on students, “faculty, staff, transportation, extracurricular
activities, and facilities.” /d. at 435. These six factors have become the most commonly used guidelines
for determining whether a school district is unitary. See, e.g., Freeman v. Pitts, 503 U.S. 467,473 (1992)
(referring to the Green factors to determine if the DeKalb County School System was unitary).

252. See, e.g, Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1, 25 (1971)
(characterizing mathematical ratios reflecting the racial composition of entire school systems as merely
“starting points” in setting desegregation goals).

253, Id. at 27-31.

254. Gary Orfield, Turning Back to Segregation, in DISMANTLING DESEGREGATION: THE QUIET
REVERSAL OF BROWN V. BOARD OF EDUCATION, supra note 94, at 1, 8.

255. 413 U.S. 189 (1973).

256. See id. at 209—14. As was typical in the North, segregation in the Denver school district was
the product of covert discriminatory policies. Erwin Chemerinsky, The Segregation and Resegregation
of American Public Education: The Court’s Role, in SCHOOL RESEGREGATION: MUST THE SOUTH TURN
BACK?, supra note 69, at 29, 35.

257. Keyes, 413 U.S. at 193-94.

258. Chemerinsky, supra note 256, at 35-36.
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The Court’s jurisprudence continued to shift in Milliken v. Bradley,”® where
the Court relied on its preference for local control of schools to justify its refusal
to order an interdistrict desegregation remedy in the absence of an interdistrict
equal protection violation.”® Accordingly, a district court could not order fifty-three
suburban school districts to participate in the integration of Detroit schools, ™' even
though it was otherwise impossible to integrate one of Detroit’s majority black
school districts, itself the product of de jure segregation policies.*** Milliken was the
first case to rationalize a segregated result and “overrule[] a desegregation decree”
where a constitutional violation in the form of state-sponsored segregation had been
found by the lower courts.*”

The Court’s next series of education cases continued to undermine integration
efforts. In Board of Education v. Dowell,*** the Court endorsed the termination of
desegregation orders once school districts became unitary, even if the termination
would lead to resegregation of district schools.”® The Court went further in
Freeman v. Pitts™® one year later when it gave federal courts the authority “to
relinquish supervision and control of school districts in incremental stages,”* even
if other desegregation orders for the same system remained in place.**® As a result,
students in affected districts never attended fully integrated school systems,
especially if resegregation occurred as orders were lifted piecemeal.

Three years later, the trend continued when the Court issued its opinion in
Missouri v. Jenkins.”” While under federal court desegregation orders and
prevented under Milliken from obtaining an integration remedy that would involve
the suburbs, the Kansas City, Missouri, School District (KCMSD) used
compensatory funds for a program designed to attract white students from the
suburbs, as well as qualified teachers.”” The school district spent over $1 billion to
convert the city’s public schools into high quality magnet schools and to increase
teacher salaries across the district.”’' Furthermore, the district court ordered the state
of Missouri to continue a quality education program until student achievement
scores within the district reached national standards.””* The plan led to considerable

259. 418 U.S. 717 (1974).

260. Id. at 744-47.

261. Id. at 745.

262. Id. at 734-35.

263. LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAw § 16-19, at 1495 (2d ed. 1988).

264. 498 U.S. 237 (1991).

265. Id. at 249-50. In determining whether unitary status had been achieved, district courts were
to consider whether the school board “complied in good faith” with desegregation orders, id. at 249, and
“whether the vestiges of past discrimination had been eliminated to the extent practicable,” id. at 250.
The latter could be determined by reference to the six factors outlined in Green. Id. (quoting Green v.
County Sch. Bd., 391 U.S. 430, 435 (1968)).

266. 503 U.S. 467 (1992).

267. Id. at 490.

268. Id. at 490-91.

269. 515 U.S. 70 (1995).

270. Id. at 76-78.

271. Id. at 77-79; see also Alison Morantz, Money and Choice in Kansas City: Major Investments
with Modest Returns, in DISMANTLING DESEGREGATION: THE QUIET REVERSAL OF BROWN V. BOARD OF
EDUCATION, supra note 94, at 241, 251 (noting that the total cost of the desegregation plan in Jenkins
was approximately $1.15 billion).

272. Jenkins, 515 U.S. at 100.
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gains in integration. In 1983, twenty-five schools in the district had a minority
enrollment of greater than 90%.>” One decade later, no KCMSD elementary school
student attended such a school, and the percentage of middle and high school
students attending schools with such a rate of minority enrollment had declined
from approximately 45% to 22%.*"

The Supreme Court in Jenkins acknowledged the district court’s finding of a
“system-wide reduction in achievement™ due to segregation®” but noted that the
district court failed to identify the “incremental effect” of segregation on minority
achievement.”’® Accordingly, the school district could be declared unitary, even if
disparities in academic performance remained, as long as the school district had
complied with desegregation orders.”’” The Court also ruled that the district court
could not, as part of a desegregation order, mandate government expenditures for
a plan that solicited even voluntary interdistrict integration in the absence of an
interdistrict violation.”” Finally, the Court emphasized the need for a quick return
to local control of the school system.*”” Without a court order guaranteeing state
funding to the schools, white enrollment in KCMSD schools fell by 8% in
September 1995, “the largest yearly drop in a decade.”®® Dowell, Freeman, and
Jenkins have been cited not only for collectively reversing Brown I, but also for
prompting the major resegregation patterns the country is experiencing today.*®’

B.  The Roberts Court Continues the Trend

All five cases discussed above illustrate the Court’s disturbing tendency to
embrace formal antidiscrimination measures, while ignoring the practical realities
of desegregation efforts and abandoning efforts to achieve genuine equity. By
embracing a false distinction between de jure and de facto segregation in Keyes,**
the Court demonstrated that it operates in an imaginary world, where school
segregation is the result of a smoking gun document taped to the schoolhouse door
that bans all minorities from attendance. In the real world, however, segregation is
often the result of a myriad of local, state, and federal policies, including
discriminatory residential policies, historical adherence to neighborhood schools,
and race-conscious decisions by school boards, which, although difficult to prove,
are sometimes motivated by racial animus. Moreover, decisions that produce
genuinely unintended racial consequences, however innocent the intentions may be,
can often reflect unconscious bias traceable to the legacy of racial oppression with
which our country has struggled since its inception.

273. Chemerinsky, supra note 256, at 39.

274. Id. (citations omitted).

275. Jenkins, 515 U.S. at 101 (quoting Jenkins v. Missouri, 639 F. Supp. 19, 24 (W.D. Mo. 1983))
(internal quotation marks omitted).

276. Id.

277. Id. at 101-02; see also Chemerinsky, supra note 256, at 40 (“Disparity in test scores is not
abasis for continued federal court involvement.”); Morantz, supra note 271, at 261 (“[TThe Court ruled
that it was inappropriate to require that test scores rise before unitary status is granted.”).

278. Jenkins, 515 U.S. at 97-99.

279. Id. at 102.

280. Morantz, supra note 271, at 262.

281. Orfield, supra note 254, at 1.

282. Keyes v. Sch. Dist. No. 1, 413 U.S. 189, 20914 (1973).
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Even more importantly, if the Fourteenth Amendment is to be applied in ways
that advance equity, then there must be a recognition that the equal protection
violation is not the actual act or policy of segregation, but rather the inequality in
educational opportunity that results from the segregation. The harm that results
from that inequality is identical, whether produced by de jure or de facto
segregation, or by government action or inaction.*® In all cases, minority children
suffer most of that harm, which violates the spirit of the Equal Protection Clause.

Milliken continued the Court’s inclination to pursue formal antidiscrimination
doctrine at the expense of substantive antidiscrimination measures. By preventing
an interdistrict remedy absent an interdistrict violation,*® the Court limited
available rights and remedies based on the jurisdictional impact of the wrong.
Although consistent with traditional doctrines of remedy, such an approach is
disingenuous in the context of school desegregation because it forecloses the
possibility of achieving genuine integration, especially in metropolitan regions in
the North and the West where urban areas have a heavy minority population and
school district boundaries are “coterminous with municipal boundaries.”** As a
result, state governments responsible for de jure segregation in their cities, and
potentially for actions that drove or incentivized Whites to leave the city, are
absolved of their crimes, even when a state is authorized to fashion an appropriate
remedy for all public schools in the state.

In allowing the termination of desegregation orders, even if it would result in
resegregation, the Court in Dowell and Freeman transformed desegregation orders
from tools used to create lasting equity into temporary punishments for historical
wrongs. To make amends, school districts need only comply with court orders for
aperiod of time. In Jenkins, the Court explicitly severed the tie between adherence
to the equal protection doctrine and substantive equity. By dismissing proof of
remaining inequity in educational outcomes,**° the Court prioritized mere technical
compliance with integration orders and a quick return to local control over actual
equal educational opportunity for minority children.

And so the trend continues with the Roberts Court’s opinion in Parents
Involved.®® As discussed earlier, adequacy and the resulting equality in educational
opportunity is best achieved by eliminating racial isolation in public schools.”®® This
task does not require individual assessment of each student’s contribution to the
goal of diversity, but rather the even distribution of students by race. To be sure,
cultivating viewpoint diversity and meaningful exchanges are important goals of
integration. The primary goal of integration as an adequacy input, however, is not
that black children attend school with students of different backgrounds, world

283. The Court recognized in Plyler v. Doe that “denial of education to some isolated group of
children poses an affront to one of the goals of the Equal Protection Clause: the abolition of
governmental barriers presenting unreasonable obstacles to advancement on the basis of individual
merit.” 457 U.S.202,221-22 (1982). Although Plyler addressed purposeful government action to deny
education, the passive failure of districts to dismantle racially isolated schools that essentially deny the
opportunity of equal education to minority children is arguably just as offensive to the goals of the
Equal Protection Clause.

284. Milliken v. Bradley, 418 U.S. 717, 74447 (1974).

285. Ryan, supranote 13, at 261.

286. Missouri v. Jenkins, 515 U.S. 70, 101 (1995).

287. Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 127 S. Ct. 2738 (2007).

288. See discussion supra Part II.C.



2008]  THE ROBERTS COURT’S CONTINUED NEGLECT OF EDUCATION 821

views, or talents, with each student being individually screened to assess unique
contributions to diversity. Rather, the primary goal is to ensure that black children
no longer attend racially isolated schools that concentrate poverty, aggregate
negative peer influences, and fail to attract or retain high quality teachers due to
racial bias.

The plurality of Justices in Parents Involved, however, focused almost
exclusively on the technical aspects of strict scrutiny analysis rather than
thoughtfully considering the actual effects of racial isolation on educational
outcomes and the extent to which racial isolation impedes equitable treatment of
all students in a school district. The plurality worked backwards, citing an
insufficiently narrowly tailored remedy as a reason to avoid recognizing a
compelling interest in reducing racial isolation.”® A school district’s attempt to
integrate K-12 public schools, however, is responsive to an obligation to provide
equal educational opportunities to all students and provide all students with an
adequate education. Recognition of this compelling interest was appropriate and
necessary, even if the plurality ultimately concluded that the plans were not
narrowly tailored.

For all the attention paid to narrow tailoring analysis, however, the Court
nevertheless failed to sensibly consider the practicalities of addressing racial
isolation when it disingenuously deemed the controlled choice programs
insufficiently tailored. The plurality suggested that the plans’ racial guidelines
should have been based on “pedagogic” theories regarding the levels of integration
necessary to secure achievement.”® The plans’ integration guidelines, however,
were based on just that. As an abundance of research suggests, dismantling racial
isolation and creating integrated schools more likely to be middle class schools
addresses the concentration of poverty, culture of underachievement, and racial bias
that negatively impact academic outcomes in racially and economically isolated
schools.”' Both the Seattle and Louisville plans were effective at using racial
guidelines to eliminate or limit the number of majority-minority schools.*”
Moreover, in light of the Court’s previous decisions barring interdistrict
remedies,”” the best any district with high black or Latino populations can hope to
achieve is congruence between district wide demographics and enrollment patterns.
Finally, because the plans worked to minimize the use of race in accordance with
strict scrutiny guidelines, the Court could have legitimately considered the plans
narrowly tailored.***

289. Parents Involved, 127 S. Ct. at 2755-56 (plurality opinion).

290. Id. at 2755.

291. See supra text accompanying notes 136-40.

292. See Brief for Respondents No. 908, supra note 4, at 10; Brief for Respondents No. 915,
supra note 4, at 4-5.

293. See, e.g., Milliken v. Bradley, 418 U.S. 717, 754 (1974) (finding that the district court
exceeded its authority in mandating a remedy that would affect school districts outside the school
system that had not violated desegregation orders).

294. Both plans used race-neutral factors in their efforts to integrate schools, relying first on
parent and student choice. The Seattle plan, for example, considered sibling attendance and proximity
to the school when making assignments and used race only when necessary to prevent resegregation.
Brief for Respondents No. 908, supra note 4, at 6. Instead of adherence to strict racial guidelines, both
plans used broad racial ranges to minimize consideration of race and avoid school assignments that
merely mimicked district-wide racial demographics. See id. at 10; Brief for Respondents No. 915, supra
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Although considered by integration advocates to be the one bright spot in the
Court’s decision, Justice Kennedy’s concurrence is marked by a limited
understanding of the practical limitations of integration efforts. Although Kennedy
correctly identified a compelling interest in reducing racial isolation,**® he declined
to find an actual equal protection violation that would warrant the assignment of
students by race.”” Accordingly, the de facto segregation that produced racial
isolation could be addressed voluntarily only by race-conscious programs. Again,
a member of the Court was looking for an unlikely smoking gun instead of taking
amore realistic approach and assessing more subtle social practices perpetuated by
school districts that ignore race in school assignments and thereby entrench
inequality. Justice Kennedy’s opinion moved even further away from reality when
he suggested race-conscious integration policies like “strategic site selection of new
schools,” gerrymandered attendance zones, and funding for special programs,*®
ideas that have been tried and rejected by school districts for lack of community
support.®® The creation of attendance zones, for example, requires involuntary
busing, which has repeatedly caused opposition and discontent throughout the
history of desegregation.’® Busing is also expensive, and often disproportionately
borne by African-American students.’®" The creation of new schools, particularly
in urban districts already struggling because of scarce resources, is feasible only if
schools are built in a region’s less desirable areas,’” thus defeating the initial goal
of attracting white middle class students. Furthermore, despite the creation of

note 4, at 4-5. These features ensured that the plans were as narrowly tailored as possible, as the
districts considered race only as a last resort in a limited number of cases. As noted by the dissent, the
use of race in these plans was more narrowly tailored than the use of race in the admissions plan upheld
in Grutter v. Bollinger, 539 U.S. 306, 315-16 (2003), where race was considered in a large number of
students’ merit-based applications. Parents Involved, 127 S. Ct. at 2825 (Breyer, J., dissenting).
Although the districts plans’ use of race meant that, at some point, race became determinative, it is
impractical and disingenuous to prohibit any consideration ofrace after having identified racial isolation
as a barrier to equal educational opportunity.

295. Professor Charles Ogletree applauded Justice Kennedy’s concurrence noting, “The hidden
story in the decision today is that Justice Kennedy refused to follow the lead of the other four [J]ustices
in eviscerating the legacy of Brown [[].” Adam Liptak, The Same Words, but Differing Views, N.Y.
TIMES, June 29, 2007, at A24. Similarly, Theodore M. Shaw, president of the NAACP Legal Defense
and Educational Fund, highlighted Justice Kennedy’s break from the plurality, stating that “[i]n some
ways, considering what we anticipated, it’s not as bad as it could have been.” Robert Barnes, Divided
Court Limits Use of Race by School Districts, WASH. POST, June 29, 2007, at A1.

296. Parents Involved, 127 S. Ct. at 2797 (Kennedy, J., concurring in part and concurring in the
judgment) (“A compelling interest exists in avoiding racial isolation, an interest that a school district,
in its discretion and expertise, may choose to pursue.”).

297. Id. at 2796.

298. Id. at 2792.

299. The Seattle School District pursued its controlled choice plans because earlier plans, which
involved mandatory busing and gerrymandered attendance zones, triggered white flight and community
dissatisfaction. See Liu, supra note 100, at 313.

300. See, e.g., Margaret L. Andersen, F'rom Brown to Grutter: The Diverse Beneficiaries of Brown
v. Board of Education, 2004 U. ILL. L. REV. 1073, 1084-85 (2004) (describing the various forms of
“direct and indirect opposition to integration”); Leland B. Ware, Educational Equity and Brown v.
Board of Education: Fifty Years of School Desegregation in Delaware, 47 How. L.J. 299, 316-17
(2004) (noting the efforts of one county in Delaware to delay integration of its schools).

301. Claire Smrekar, Commentary, 4 Practical End to Racial Diversity in Schools, TCHRS. C.
REC., July 16,2007, at 1, http://www.tcrecord.org/PrintContent.asp?Contentld=14549.

302. Id.
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magnet schools and other special programs, parents overwhelmingly choose to send
their children to neighborhood schools,*® a trend that undermines the success of
special programming and underscores the need for controlled choice programs to
counter this trend.

Justice Kennedy’s suggestion that school districts employ individualized
review to create diverse schools®® highlights how removed the Court is from its
understanding of the realities of American public education. School districts with
large populations would have to individually assess tens of thousands of students
and assign them to one of sometimes over one hundred schools.’” School districts
have neither the time nor the resources to devote to such a Herculean task. In
addition, there are few factors, other than race, by which a school district can
evaluate diversity in an elementary school-age child who has not yet had the
opportunity to develop talents, special skills, or particular world views. As noted
by Michael Casserly, Executive Director of the Council for the Great City Schools,
“[The strategies that [Justice Kennedy] outlined have limited viability.”% A better
understanding of the limited efficacy of race-conscious measures might have
prevented Justice Kennedy from joining the majority in characterizing the district
plans as unnecessary and therefore insufficiently narrowly tailored.””” Despite the
Court’s opinion to the contrary, the plans developed in Seattle and Louisville were
realistic, practical, and effective.

The Court’s decision in Parents Involved is particularly problematic because
of the nature of the programs it struck down. Both the Seattle and Louisville plans
were voluntary plans that specifically sought to address the equity concerns®®
outlined in this Article’® As voluntary programs, the plans represented the
educational judgments of locally elected officials made in response to their
constituents.’'® As controlled choice programs, the plans yielded increased parental
input, support, and satisfaction.”'' Moreover, unlike the significant effort required
of the federal courts as they struggled with the implementation and remedial
aftermath of Brown I and its progeny,’'? this case did not present issues that would

303. Id.

304. Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 127 S. Ct. 2738, 2793 (2007)
(Kennedy, J., concurring in part and concurring in the judgment).

305. Smrekar, supra note 301.

306. Barnes, supra note 295, at A1l (internal quotation marks omitted).

307. See Parents Involved, 127 S. Ct. at 2792 (Kennedy, J., concurring in part and concurring in
judgment).

308. See Brief for Respondents No. 908, supra note 4, at 28-31; Brief for the Respondents No.
915, supra note 4, at 27-29.

309. See discussion supra Part ILA.1-3.

310. Brief for Respondents No. 915, supra note 4, at 29-33. The school board in Louisville, for
example, regularly polled “students, graduates, parents, and the community at large” to monitor the
public’s attitudes about the district. /d. at 9. Results indicated strong support for a plan that provided
choice about student assignment while at the same time maintained racially integrated schools. /d.

311. Both school districts adopted their controlled choice plans, partly, to reduce burdensome
mandatory assignment plans which required busing and to increase parental participation. /d. at 22-24;
see also Brief for Respondents No. 908, supra note 4, at 4-6.

312. See Heise, supra note 13, at 1156 (describing the Court’s hesitancy in San Antonio
Independent School District v. Rodriguez, 411 U.S. 1 (1973), to abrogate the national school finance
system in light of the judicial effort spent on school desegregation issues); Michael Heise, The Story
of San Antonio Independent School Dist. v. Rodriguez: Schoo! Finance, Local Control, and
Constitutional Limits 14—15 (Cornell Law Sch. Legal Studies Research Paper Series, Paper No. 76,
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create a drain on judicial resources. Rather, the plans presented the Court with the
opportunity to endorse local control of education policy, which the Court has
advocated in the past.’” These controlled choice plans presented genuine
opportunities to promote equity. Insistent on addressing the Fourteenth Amendment
in overly formalistic terms, however, the Court missed the opportunity to further
the Amendment’s purpose and uphold government policies designed to cultivate
equality.

Although the Court characterized its decision as an effort to stop racial
discrimination,’'* its decision actually furthers discrimination by preventing school
districts from addressing the educational input of segregation, which arguably has
the most significant impact on the quality of education for minorities. By denying
school districts the opportunity to consider race in making school assignments, the
Court acquiesced in denying equal educational opportunity between students
attending white or integrated schools and those attending majority-minority
schools, while also impeding district efforts to provide minority students with equal
access to popular and highly desired schools. In Seattle, for example, the majority
of the city’s oversubscribed schools were located in predominantly white areas.’"
Accordingly, school assignment plans based solely on geography and parental
selection “disproportionately exclude[d] non-white students from [the] schools of
[their parents’] choice.”'® The Court tempered this outcome in reaffirming its
faithfulness to the distinction between de jure and de facto segregation®’ and its
presumption against upholding racial classifications,’® all in an effort to give
meaning to the Fourteenth Amendment’s Equal Protection Clause. The paradox,
however, is that the Court impedes the very equality it purports to advance.

V. CONCLUSION
Approximately 1,000 out of 15,000 school systems in the United States

currently employ plans that consider race when making school assignments.’"”
Accordingly, the impact of Parents Involved is likely to be significant. School-

2007), http://Isr.nellco.org/cgi/viewcontent.cgi?article=1075& context=cornell/Isrp (citing the Court’s
concerns about federalism, unintended consequences, and practicality as reasons for its refusal to
“restructure . . . the nation’s school finance system”).

313. See, e.g., Missouriv. Jenkins, 515 U.S. 70, 138 (1995) (Thomas, J., concurring) (“Usurpation
of'the traditionally local control over education not only takes the judiciary beyond its proper sphere,
it also deprives the States and their elected officials of their constitutional powers.”); Freeman v. Pitts,
503 U.S. 467, 490 (1992) (“[L]ocal autonomy of school districts is a vital national tradition.” (quoting
Dayton Bd. of Educ. v. Brinkman, 433 U.S. 406, 410 (1977) (internal quotation marks omitted)).

314. “The way to stop discrimination on the basis of race is to stop discriminating on the basis
of race.” Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 127 S. Ct. 2738, 2768 (2007)
(plurality opinion).

315. Brief for Respondents No. 908, supra note 4, at 1-2.

316. Id. at 33.

317. Parents Involved, 127 S. Ct. at 2761 (plurality opinion).

318. /d. at 2751 (majority opinion) (citations omitted).

319. Amit R. Paley & Brigid Schulte, Court Ruling Likely to Further Segregate Schools,
Educators Say, WASH. POST, June 30, 2007, at A4.
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assignment litigation has already begun,’®® validating Justice Breyer’s prediction
that the majority decision threatened to disrupt the “present calm” with “race
related litigation.”*' In addition to spurring litigation, the Court’s decision has
created yet another obstacle to the genuine and lasting integration that is necessary
for the adequate education of all children. In light of social science data that
elucidates the negative impact of segregation on minority students’ educational
outcomes,’* the Court’s decision has also rejected Brown I's legacy of equal
educational opportunity for minority students.’*

In the wake of Parents Involved, socioeconomic integration has received
renewed attention as a race-neutral plan that the Court would approve.*** Because
racial minorities are disproportionately poor, socioeconomic plans do have the
potential to address both the racial and economic isolation of majority-minority
schools. School district success in implementing these plans, however, depends on
effective plan designs and poverty rates low enough to facilitate the creation of
middle class schools. The latter makes the programs’ success less likely in high-
poverty urban districts unless the plans also incorporate the suburbs. For example,
in North Carolina, the Wake County Public School System, which has a
districtwide poverty rate of only 24%, has successfully created middle class
schools’® that have improved student achievement.’* In contrast, the Charlotte-
Mecklenburg Schools system implemented a transfer policy that allowed low

320. Less than one month after the Court’s decision, a couple in Madison, Wisconsin, sought a
court order to allow their child to transfer to a different school in the district. Andy Hall, Parents Ask
Court for Change of Schools: They Want Their Daughter to Attend Kindergarten near the School Where
Mom Is a Teacher, Wis. ST. J., July 28, 2007, at B1. The request was denied previously under
Wisconsin’s Chapter 220 Integration Program because the transfer would have increased racial
imbalance in the originating school. /d.

321. Parents Involved, 127 S. Ct. at 2800 (Breyer, J., dissenting).

322. See discussion supra Part ILA-B.

323. Id. at 2800-01. Nor are the case’s original litigators blind to the warping of Brown I’s legacy.
In establishing support for the Court’s position, Justice Roberts quoted one of the lawyers in Brown /,
Robert L. Carter: “[N]o state has any authority under the [E]qual [P]rotection [C]lause of the Fourteenth
Amendment to use race as a factor in affording educational opportunities among its citizens.” /d. at
276768 (plurality opinion) (citation omitted) (internal quotation marks omitted). Roberts characterized
the statements as unambiguous. /d. at 2768. Now-federal-district-court-judge, the Honorable Robert L.
Carter, in reacting to the Court’s opinion in Parents Involved, challenged this interpretation, explaining
that because race was only used to deny equal opportunity to Blacks in the 1950s, Roberts’s current use
of'the statement to strike down integration programs “stand[s] that argument on its head.” Liptak, supra
note 295 (internal quotation marks omitted). Similarly, Jack Greenberg, who worked for the plaintiffs
in Brown I, characterized Roberts’s interpretation as “preposterous” because Brown [ was concerned
with the marginalization of Blacks. /d. (internal quotation marks omitted).

324. See, e.g., Jonathan D. Glater & Alan Finder, School Diversity Based on Income Segregates
Some, N.Y.TIMES, July 15,2007, at A24 (describing the programs in various cities in California, North
Carolina, and Massachusetts that have implemented school assignment plans that use class, instead of
race, to integrate the cities’ schools); Smrekar, supra note 301 (analyzing the feasibility of integration
by class).

325. Susan Leigh Flinspach & Karen E. Banks, Moving Beyond Race: Socioeconomic Diversity
as a Race-Neutral Approach to Desegregation in the Wake County Schools, in SCHOOL
RESEGREGATION: MUST THE SOUTH TURN BACK?, supra note 69, at 261, 270-76. The district assigns
students so that schools have no more than 40% low income students and no more than 25% low-
achieving students. /d. at 270.

326. The percentage of black students in grades three through eight who scored at grade level on
state reading tests rose from 40% in 1995 to 82% in 2006. Glater & Finder, supra note 324.
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income students to transfer to middle class schools ifthey attended a “high-poverty,
low-performing school”;**’ limits on seat availability, however, impeded the plan’s
success.’®® Moreover, socioeconomic integration plans do not necessarily create
racially and ethnically diverse schools.”® Seattle’s school board realized this when
it considered substituting poverty for race in its plan.*® As a result, socioeconomic
integration cannot provide the important “attitudinal and civic”*' benefits
associated with racial integration, nor will it insulate racially identifiable majority-
minority schools from racial bias.

Alternatives, however, are limited, and scholars may be correct in suggesting
that it is time to support race-neutral plans that are not subject to the Court’s
review,””” particularly because significant changes to the composition of the
Roberts’ Court in the near future are unlikely. The Roberts Court has maintained
the Supreme Court’s problematic education jurisprudence in ignoring the necessity
of integration as an input for adequate education of black and Latino children,
obstructing all practical efforts to achieve integration and turning a blind eye to the
racial inequalities perpetuated by its decisions. Unfortunately, for the Court in
recent years, this is business as usual.

327. 1d.

328. Id.

329. See id.

330. Brief for Respondents No. 908, supra note 4, at 41. The school board rejected “economic
disadvantage™ as a proxy for race, noting that “low-income white students in the north end [of the city]
could fill all of the over-subscribed north end schools, and eliminate any opportunity for non-white
students in the south end to attend those schools.” /d. The same problem has surfaced in San Francisco,
where public schools are resegregating by race and ethnicity despite socioeconomic integration. See
Glater & Finder, supra note 324. School officials there have noted two issues that have resulted in
resegregation: (1) continued application by students to neighborhood schools that “do not recruit
enough students from outside their area”; and (2) the low income status of public school students
overall, “whatever their race or ethnicity.” /d.

331. HORN & KURLAENDER, supra note 146, at 5.

332. See, e.g., Eboni S. Nelson, Parents Involved & Meredith: 4 Prediction Regarding the
(Un)Constitutionality of Race-Conscious Student Assignment Plans, 84 DENV. U.L.REV. 293,326-28
(2006) (advocating that school officials, in light of the Court’s desegregation jurisprudence, should
consider race-neutral methods to attain diversity in schools); Derrick Bell, Desegregation’s Demise,
CHRON. HIGHER EDUC. (Wash., D.C.), July 13,2007, at B11 (urging civil rights groups to “recognize
and support” afterschool and supplementary programs that are successfully eliciting academic success
from previously low-achieving students “not as a surrender of their integration goals, but as an
acknowledgment that flexibility is needed in fulfilling the schooling needs ofblack and Latino children
in today’s conservative political landscape™).



