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to a designee of the taxpayer;'2 6 section 6103(e), governing
disclosure to the taxpayer or to persons having a material in-
terest in the taxpayer;' 7 and section 6103(h)(4), governing
disclosure in proceedings to which the taxpayer is a party. 128

In view of the varied exceptions to disclosure promulgated by
section 6103, a considerable uncertainty exists as to the work-
ing relationship between exemption (3) of FOIA, providing for
statutory nondisclosure, and section 6103, classifying return in-
formation as confidential, of the Internal Revenue Code. 129 The
critical question is whether FOIA applies to return information
that is disclosable to private parties under a section 6103 excep-

'6 I.R.C. § 6103(c). Disclosure must be requested by the taxpayer and the designee
must be identified in writing. The I.R.S. has discretion to withhold information when it
determines that disclosure would "seriously impair Federal Tax administration." Id.

'I I.R.C. § 6103(e)(1)(A)-(F). In the case of an individual, only the individual is treated
as having a material interest except when a "split gift" is made or a joint return is filed,
and a trustee is treated as having a material interest in a gift tax return to the extent
necessary to determine a § 644 tax imposed on the trust. In the cases of partnerships,
corporations, and trusts, certain persons beneficially interested are treated as having a
material interest. Id. The "seriously impair" standard, applicable when individuals re-
quest information, also applies to this provision. Id. § 6103(e)(7). See note 126 & accom-
panying text supra.

12 I.R.C. § 6103(h)(4). This section authorizes disclosure of return information in the
course of a "Federal or State judicial or administrative proceeding pertaining to tax ad-
ministration," in one of four circumstances:

(A) the taxpayer is a party to the proceeding, or the proceeding arose out of,
or in connection with, determining the taxpayer's civil or criminal liability, or
the collection of such civil liability, in respect of any tax imposed under this
title;
(B) if the treatment of an item reflected on such return is directly related to
the resolution of an issue in the proceeding;
(C) if such return or return information directly relates to a transactional rela-
tionship between a person who is a party to the proceeding and the taxpayer
which directly affects the resolution of an issue in the proceeding; or
(D) to the extent required by order of a court pursuant to section 3500 of title
18, United States Code, or rule 16 of the Federal Rules of Criminal Procedure,
such court being authorized in the issuance of such order to give due con-
sideration to congressional policy favoring the confidentiality of returns and
return information ....

Id. § 6103(h)(4)(A)-(D). Disclosure under § 6103(h)(4) is not limited by the "significant
impairment of tax administration" standard applicable under § 6103(c) and (e). The
limitational standard under § 6103(h)(4) is considerably stricter; disclosure is limited on-
ly when the Service determines that disclosure "would identify a confidential informant
or seriously impair a civil or criminal tax investigation." Id. § 6103(h)(4).

"' The confusion is compounded by the virtually contemporaneous enactment of
§ 6103 (Oct. 4, 1976) and the 1976 amendment to exemption (3) (Sept. 13, 1976). See
Chamberlain v. Kurtz, 589 F.2d 827, 840 (5th Cir.), cert. denied, 444 U.S. 842 (1979).
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tion. Returns and return information are exempt from
disclosure if none of the section 6103 exceptions are applicable;
section 6103 is a statute that clearly meets the provisions of 5
U.S.C.. § 552(b)(5)(B) by providing "specific criteria" for
disclosure and a specific description of the kind of information
protected from disclosure.1 30 If the section 6103 exceptions are
applicable, however, it is not clear that FOIA is reinstated and
applied to the disclosure of returns and return information
under the exceptions. Arguably, section 6103 still operates to
dislodge FOIA, through exemption (3), so that the excepted
return information may be provided only by means of non-
FOIA procedures under the Administrative Procedure Act.'3 1

In Zale Corp. v. I.R.S., the District of Columbia district court
held that section 6103(a) operated to override FOIA and that
returns and return information subject to one of the section
6103 exceptions could be procured only by means of non-FOIA
procedures. 3 3 No other court has dealt directly with the issue

1So See Chamberlain v. Kurtz, 589 F.2d 827 (5th Cir.), cert denied, 444 U.S. 842 (1979).

In this case a taxpayer instituted a FOIA suit for the production and disclosure of
I.R.S. materials compiled in a criminal and civil fraud investigation. The I.R.S. con-
tended that § 6103 satisfied the requirements of exemption (3) and that § 6103 was ap-
plicable to all but five of the requested documents. Id. at 831-35. The court rejected tax-
payer's argument that he should have automatic access to all tax liability information
under § 6103(h)(4) upon the initiation of a judicial or administrative tax proceeding. In-
stead, the court held that § 6103(c) and § 6103(e)(6) were applicable to the information
requested by the taxpayer. Id. at 838. The court concluded accordingly "that the provi-
sions of section 6103 dealing with the disclosure of return information to a taxpayer
with a material interest therein [satisfied) the requirements of Exemption 3." Id. at 840.

"I See Zale Corp. v. I.R.S., 481 F. Supp. 486 (D.D.C. 1979). Zale Corporation brought
a FOIA suit to compel disclosure of government documents relating to an ongoing tax
investigation conducted by the I.R.S. Zale's four FOIA requests applied to over half a
million pages of documents and computer cards. After 15 months of processing, the
I.R.S. released 55,000 pages of documents and Zale abandoned most of its requests. It
continued, however, to pursue its request for the I.R.S. Special Agents' Report, a
critical document forming the basis of the I.R.S. investigative effort. The I.R.S. de-
clined to disclose this document under exemptions (3) and (7) of FOIA. Id. at 487.

32 481 F. Supp. 486 (D.D.C. 1979). The court began by noting that "courts have an
obligation to construe statutes harmoniously where it is reasonable to do so," an obliga-
tion "particularly compelling when a specific measure is enacted subsequent to a provi-
sion of general application." Id. at 488. In addition, the court held that "[aibsent a clear
indication to the contrary, the specific legislation will not be controlled or modified by
the more general." Id.

33 Id. at 489. With respect to the enactment of § 6103, the court held:

Despite ample indication in the legislative history that Congress was aware of
FOIA while it labored over the tax reform legislation, there is no evidence of
an intention to allow that Act to negate, supersede, or otherwise frustrate the
clear purpose and structure of § 6103. For a court to decide that the gener-
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presented in Zale.134

Another problem area is the section 6103 provision that re-
quires the deletion of identifying details. 13 5 According to FOIA,
the I.R.S. has the burden of deleting identifying materials,1 36

but it cannot charge a fee for deleting the material. 137 A ques-
tion then arises as to whether the magnitude of the burden or
cost of making deletions can in itself be sufficient grounds for
refusing disclosure. In Long v. I.R.S.,13 8 the Ninth Circuit re-
jected the I.R.S. argument that the expense and burden of
deleting identifying details from certain data was sufficient

alized strictures of FOIA take precedence over this subsequently enacted,
particularized disclosure scheme would in effect render the tax reform provi-
sion an exercise in legislative futility. Absent an indication that Congress so
intended, this Court will not imply such a prospective pre-emption by FOIA.

Id (footnote omitted).
'14 See, e.g., Long v. I.R.S., 596 F.2d 362 (9th Cir. 1979), cert. denied, 446 U.S. 917

(1980); Chamberlain v. Kurtz, 589 F.2d 827 (5th Cir.), cert denied, 444 U.S. 842 (1979).
131 I.R.C. § 6103(b)(2). Generally, returns and return information are confidential and

cannot be disclosed. Id § 6103(a). Nevertheless, § 6103(b)(2) excludes from the defini-
tion of return information any "data in a form which cannot be associated with, or
otherwise identify, directly or indirectly, a particular taxpayer." Id § 6103(b)(2). Thus,
there is a distinction between return information that identifies a taxpayer and return
information that does not identify a taxpayer. Id.

,36 5 U.S.C. § 552(a)(2) (1976).
131 31 C.F.R. § 1.6(a)(1) (1981). Under this regulation, the I.R.S. is not permitted to

charge fees for costs of making deletions required by law. This prohibition is important
in light of the § 6103 rule requiring that tax return information not include data which
cannot be associated with, or otherwise identify, a taxpayer. I.R.C. § 6103(b)(2). It is the
I.R.S. policy to bear the cost of making deletions to avoid identifying a taxpayer, and
this policy appears to be mandated by FOIA. 5 U.S.C. § 552(a)(4)(A). Under this provi-
sion, agencies are permitted to charge fees in accordance with "a uniform schedule of
fees." Fees chargeable are limited to "standard charges for document search and
duplication." Also, agencies are authorized to furnish documents without charge or at
reduced charges when the agencies determine that "waiver or reduction of the fee is in
the public interest," because the information "can be considered as primarily benefiting
the general public." Id.

131 596 F.2d 362 (9th Cir. 1979), cert. denied, 446 U.S. 917 (1980). In this case taxpayer
brought an action for the disclosure of certain data tapes and check sheets that would
require deletions at a cost of approximately $160,000. Id The Ninth Circuit noted the
general cost of complying with FOIA and held that "[d]espite the massive expenses
that can be involved in even a single request, Congress has not limited access under this
Act," and that "[whether such expenditures are good policy is not a question for us to
decide," because "Congress has determined that access to government records is an im-
portant objective." Thus, the court concluded that "the costs of editing involved in this
case are [not] so extreme that segregation of revealable material is unreasonable as a
matter of law." Id. at 367.
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justification for refusing to disclose those materials. 139

Another potential area of conflict involves the interplay of the
section 6103 exceptions. If a taxpayer is involved in a judicial or
administrative proceeding and seeks return information about
himself, then the section 6103(c) and (e) exceptions conflict with
the section 6103(h)(4) exception. 140 The basic difference is the
standard for withholding information: section 6103(c)
authorizes disclosure when the Secretary of the Treasury deter-
mines that disclosure would not impair federal tax administra-
tion;14

1 under section 6103(h)(4) the Secretary must determine
whether disclosure would "identify a confidential informant or
seriously impair a civil or criminal tax investigation."'' 4 In
Chamberlain v. Kurtz,'4 the Fifth Circuit resolved the conflict
by holding that section 6103(h)(4) applies only to disclosure by
federal or state officials in a proceeding and does not permit
disclosure to a taxpayer. The court further held that section
6103(h)(4) operates only to permit officials to use returns or
return information as "evidence.' ' 44 Impliedly, the court held
that section 6103(h)(4) does not create discovery rights for any
party who does not have a right to the materials in the first
place. 1

45

Exemption (4)

Exemption (4) has not been subject to the same degree of con-
troversy as has exemption (3). Basically, exemption (4) applies
to trade secrets and confidential commercial and financial infor-
mation. 14 In practice, exemption (4) has only limited application

'19 Id. Whether deletions made by the I.R.S. are sufficient to avoid indirect identifica-
tion of the taxpayers is a question of fact to be determined by the court. Id. Although
the I.R.S. argued that § 6103(b)(2) was intended to codify existing I.R.S. practice, the
court rejected this argument and held that § 6103(b)(2) "demonstrates a purpose to per-
mit the disclosure of compilations of useful data in circumstances which do not pose
serious risks of a privacy breach." Id. at 368.

140 I.R.C. § 6103(c), (e), (h)(4).
"I I.R.C. § 6103(c).
142 I.R.C. § 6103(h)(4).
14. 589 F.2d 827 (5th Cir.), cert. denied, 444 U.S. 842 (1979).
1" Id at 838.
" Id. The Chamberlain result is questionable. Section 6103(h)(4)(D) applies to the pro-

duction of returns and return information pursuant to discovery in a criminal case and
clearly permits it, pursuant to a judicial order, even in a case involving a defendant
other than a taxpayer. Id When the taxpayer is a party, the rules of § 6103(h)(4)(A), (B)
or (C) will apply. A substantial argument can be made that Congress intended the more
liberal standard on disclosure to apply in civil and criminal cases involving a taxpayer
seeking to discover return information in the possession of the government. Id.

146 5 U.S.C. § 552(b)(4) (1976). See note 16 supra.

[Vol. 12:303
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to requests for I.R.S. information, since most of the material
that would be subject to the exemption is also taxpayer return
information that has been covered already under exemption
(3). 147 Occasional litigation under exemption (4) has resulted in
decisions holding that the I.R.S. must assert more than a "bare
claim of confidentiality'' 48 to support an application of exemp-
tion (4).149

Exemption (5)

Exemption (5) applies to "inter-agency and intra-agency
memorandums or letters which would not be available by law to
a party other than an agency in litigation.""1 ' The federal courts
have held that "the availability by law" standard is satisfied
unless the documents would be privileged under the discovery
rules of the Federal Rules of Civil Procedure. 5 ' In general, there
are three categories of privilege recognized under exemption (5):
the deliberative-process privilege," 2 the attorney work-product
privilege,"3 and the attorney-client privilege."14 In applying the

147 5 U.S.C. § 552(b)(4) (1976).
1 Tax Reform Research Group v. I.R.S., 74-1 U.S.T.C. 9374 (D.D.C. 1974). In this

case the court held that the I.R.S. was required to disclose certain comments on pro-
posed regulations submitted by a private party, notwithstanding that the I.R.S. had
promised confidentiality with respect to the comments. The court found that the I.R.S.
was asserting a "bare claim of confidentiality" with respect to the comments at issue; it
held that such a "bare claim" did not support application of exemption (4) absent a
showing that the documents in question contained the kind of information to which the
exemption applies. Id.

' Id. The court invalidated the provisions of Procedural Rule § 601.601(b), which,
prior to its amendment in 1973, provided that comments on proposed regulations would
be held confidential if the commenting party so requested. It noted that Procedural
Rule § 601.601(b), as amended, "reflect[ed] an appropriate resolution of the conflict be-
tween the desire of the I.R.S. to maintain confidentiality and the requirements of the
Freedom of Information Act." Id.

"50 5 U.S.C. § 552(b)(5) (1976). The language of this exemption has not been changed
since the adoption of FOIA in 1966.

"I FED. R. Civ. P. 26-37. See, e.g., NLRB v. Sears, Roebuck & Co., 421 U.S. 132 (1975)
(attorney work-product privilege); Common Cause v. I.R.S., 646 F.2d 656 (D.C. Cir.
1981) (deliberative-process privilege protects predecisional materials); Sterling Drug,
Inc. v. FTC, 450 F.2d 698 (D.C. Cir. 1971) (deliberative-process privilege).

1"2 FED. R. Civ. P. 26. In NLRB v. Sears, Roebuck & Co., 421 U.S. 132 (1975), the
Sulreme Court held that there exists a "'generally ... recognized' privilege for 'con-
fidential intra-agency advisory opinions'... [the] disclosure of which 'would be in-
jurious to consultative functions of government."' 421 U.S. at 149. See also Kaiser
Aluminum & Chem. Corp. v. United States, 157 F. Supp. 939 (Ct. Cl. 1958).

"' FED. R. Civ. P. 26(b)(3). In Sears the attorney work-product privilege is defined as
"memoranda prepared by an attorney in contemplation of litigation which set forth the
attorney's theory of the case and his litigation strategy." 421 U.S. at 154. See also
Hickman v. Taylor, 329 U.S. 495 (1947) (leading case discussing the attorney work-
product immunity).

' FED. R. Civ. P. 26(b).
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limited deliberative-process privilege, the courts in FOIA suits
have established the criteria to guide decision-making. These
criteria were recently reviewed in Taxation with Representation
Fund, Inc. v. I.R.S.155 This case also explored the application of
exemption (5) in the context of I.R.S. materials. The I.R.S.
materials involved in Taxation with Representation Fund are
General Counsel's Memoranda (GCM's),156 Technical Memo-
randa (TM's), 57 and Action on Decision Memoranda (AOD's).1 58

Generally, all three documents are subject to FOIA disclosure,
but the federal court held that predecisional GCM's, TM's, and
AOD's were exempt from disclosure. 15 This principle of exemp-
tion for predecisional internal memoranda was further ex-
panded in Common Cause v. I.R.S, 16 which held that a rejected
tax plan was not subject to disclosure because it did not con-
stitute a "final decision" in the making of I.R.S. law or policy. 61

Exemption (6)

Exemption (6) protects from disclosure "personnel and
medical files and similar files the disclosure of which would con-

"5 646 F.2d 666 (D.C. Cir. 1981). In this case the court distinguished between "pre-
decisional" and "post-decisional" materials. Id at 677. A second criterion identified by
the court is "the function and significance of the document in the agency's decision-
making process." Id at 678. The court distinguished between documents which are
part of "ongoing... processes" and those that embody or detail the "working law" of
the agency. Id at 677-78.

" Id at 669. General Counsel's Memoranda (GCM's) are prepared by attorneys in
the Interpretive Division of the Office of Chief Counsel. They are legal memoranda
prepared for the I.R.S. in response to an I.R.S. request for legal advice. They usually
concern taxpayer revenue ruling requests or field requests for technical advice. Id
With respect to GCM's, the 'court found that the documents were "'adopted' as final
statements of agency policy and function[ed] as the 'working law' of the agency." Id. at
683.

"I Id at 671. Technical Memoranda (TM's) are prepared by the Legislation and
Regulations Division of the I.R.S. Office of Chief Counsel. TM's explain the reasoning
behind various decisions made in the drafting and promulgation of regulations adopted
as Treasury Decisions. Id With respect to TM's, the court found that the documents
had "been informally adopted by the agency as explanations of its policy, and are used
by personnel within the agency as the 'working law' of the agency." Id. at 683.
118 Id at 672. Action on Decision Memoranda (AOD's) are prepared by the Chief

Counsel's Tax Litigation Division, with the concurrence of the Assistant Commissioner
(Technical), and these memoranda underlie decisions to "acquiesce" in or to "non-
acquiesce" in decisions of the tax court or the lower federal courts. Id. at 672-73. With
respect to AOD's, the court found that the documents constituted "explanations of the
agency's 'final' legal position on an issue." Id at 684.

Id. at 681-82.
'"646 F.2d 656 (D.C. Cir. 1981).

Id at 660.
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stitute a clearly unwarranted invasion of personal privacy."162

Exemption (6) has limited application because most information
falling within its scope is already protected from disclosure by
exemption (3). The I.R.S., however, has invoked exemption (6)
to protect the privacy of taxpayers required to register with the
I.R.S. 163

Exemption (7)

Exemption (7) applies to "investigatory records compiled for
law enforcement purposes,"16' but only to the extent that the
production of those records would result in certain injuries to
Government or private interests of a kind specifically identified
by the statute."'6 Civil, administrative, and criminal investiga-

162 5 U.S.C. § 552(b)(6) (1976). See note 16 supra. The language of exemption (6) has re-

mained the same since the adoption of FOIA in 1966.
"' Wine Hobby USA, Inc. v. United States, 502 F.2d 133 (3d Cir. 1974). A commercial

seller of wine-making equipment brought FOIA action to compel the I.R.S. to release
the names and addresses of persons required to register with the I.R.S. for the purpose
of being permitted to produce wine for family use without payment of tax. The I.R.S.
resisted disclosure of these names by invoking exemption (6). Id. at 134. In its opinion
the court invoked a balancing test to "determine whether release of the names and ad-
dresses would constitute an invasion of personal privacy and, if so, balance the
seriousness of that invasion with the purpose asserted for release." Id at 136. Since
Wine Hobby (the commercial seller) failed to assert a public interest purpose for
disclosure, the court concluded that the disclosure of the names and addresses would be
a "clearly unwarranted invasion" of personal privacy; such an invasion of privacy is
prohibited by exemption (6) of FOIA. Id at 137.

164 5 U.S.C. § 552(b)(7) (1976). See note 16 supra. See also Luzaich v. United States,
77-1 U.S.T.C. 19250 (D. Minn. 1977). Plaintiff, Mary Luzaich, discovered that an audit
of her 1974 income tax return was prompted by a letter written by a third party.
Luzaich initiated a FOIA action to compel disclosure of the letter so that she could
learn the identity of the letter writer and the nature of the tip. The I.R.S. refused to
disclose the letter based upon exemption (7) of FOIA. The court held that portions of
the letter identifying the letter writer and other third parties could not be disclosed, but
that much of the letter could be disclosed under FOIA after deletions of the exempt por-
tions by the court. Id.

165 5 U.S.C. § 552(b)(7)(A)-(F) (1976). Investigatory records are exempt from disclosure
to the extent that their production would:

(A) interfere with enforcement proceedings,
(B) deprive a person of a right to a fair trial or an impartial adjudication,
(C) constitute an unwarranted invasion of personal privacy,
(D) disclose the identity of a confidential source ....
(E) disclose investigative techniques and proceedings, or
(F) endanger the life or physical safety of law enforcement personnel.

Id
In adopting the requirement of specific showings of harm. Congress intended to

disapprove certain restrictive decisions of the District of Columbia Circuit, which had
held that the exemption applied to any investigatory file, even if the investigation was
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tions are all covered by exemption (7).166 As a general proposi-
tion, courts have taken a liberal approach regarding what con-
stitutes an "investigation." For example, an investigation of an
I.R.S. agent in connection with his alleged misconduct in an
audit qualifies as an investigation within the meaning of exemp-
tion (7).161

Most of the litigation under this exemption focuses on in-
vestigative records that would interfere with enforcement pro-
ceedings if their production were required. The most important
question under the "interference" rule is whether investigatory
files can be disclosed under FOIA before they would be subject
to disclosure under otherwise applicable discovery rules. In
NLRB v. Robbins Tire & Rubber Co.,168 the Supreme Court held
that disclosure of witnesses' statements before they would have
been disclosable under the discovery rules constituted in-

closed, and the disclosure of the file would have had no tendency to disclose the Govern-
ment's investigative efforts. See Center for Nat'l Policy Review on Race & Urban
Issues v. Weinberger, 502 F.2d 370 (D.C. Cir. 1974) (open and active civil rights files ex-
empted from disclosure as investigatory files); Ditlow v. Brinegar, 494 F.2d 1073 (D.C.
Cir.), cert. denied, 419 U.S. 974 (1974) (court could not determine whether the Govern-
ment would be harmed by disclosure of files); Aspin v. Department of Defense, 491 F.2d
24 (D.C. Cir. 1973) (report on adequacy of U.S. Army's investigation of My Lai incident
considered an "investigatory file"); Weisberg v. United States Dep't of Justice, 489
F.2d 1195 (D.C. Cir. 1973), cert. denied, 416 U.S. 993 (1974) (materials compiled by FBI
following President Kennedy's assassination fall under the "investigatory file" exemp-
tion).

' See, e.g., Title Guarantee Co. v. NLRB, 534 F.2d 484 (2d Cir.), cert. denied, 429 U.S.
834 (1976) (investigative statements obtained by NLRB are exempted from disclosure);
B & C Tire Co. v. I.R.S., 376 F. Supp. 708 (N.D. Ala. 1974) (files compiled by I.R.S.
agent in connection with audit are considered investigative files).

167 See Albin v. I.R.S., 79-2 U.S.T.C. 1 9584 ID.D.C. 1979). The misconduct investiga-
tion of the agent was compiled in connection with the criminal investigation of the tax-
payer. As a result, the misconduct investigation qualified as an investigation since it
was conducted for law enforcement purposes. Id.

'- 437 U.S. 214 (1978). The NLRB filed an unfair labor practice complaint against
employer Robbins & Tire Rubber Company. The company responded by requesting
copies of all written statements made by witnesses who were to be called by the Board
at the unfair labor practice hearing. The NLRB denied this request based upon exemp-
tion (7)(A). Id. The Court reasoned that the prehearing disclosure of witnesses'
statements would initiate precisely the kind of interference that exemption (7)(A) was
designed to prevent. For example, the premature release of the statements would allow
the employer to coerce or intimidate the witnesses so that they would change their
testimony or refuse to testify. Id. at 239. Such a result would interfere with the NLRB's
enforcement proceedings and would constitute a direct violation of exemption (7)(A).
Id. at 242-43.

328
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terference with an enforcement proceeding.16 9 The Court's
holding was limited to NLRB enforcement proceedings, but
three justices stated in a concurring opinion that they believed
disclosure prior to the time required by otherwise applicable
discovery rules would constitute interference within the mean-
ing of exemption (7)(A) in any enforcement proceeding. 170 Lower
courts that have considered the question in connection with tax
cases have found that FOIA disclosure prior to the time man-
dated by discovery rules would constitute "interference with
enforcement proceedings" under exemption (7)(A). 17'1 There has
also been considerable litigation involving exemption (7)(D)
which bars investigatory records from disclosure when their
production would disclose the identity of I.R.S. informants. 72

In several cases, the courts have been sensitive to the Service's
claim for protection by refusing to disclose the identity of the
informant.'73

Exemptions (8) and (9)
Exemption (8) protects from disclosure those matters involv-

ing an agency's "regulation or supervision of financial institu-
tions. 1 74 Exemption (9) deals with "geological and geophysical
information" that must be protected from disclosure. 75 The
greater number of I.R.S. records fall within the purview of prior
exemptions, not within the purview of either exemption (8) or
(9). As a result, the I.R.S. rarely invokes these exemptions as
defenses in litigation. 76

169 Id at 241-42.
170 Id. at 243.

See Grabinski v. I.R.S., 79-2 U.S.T.C. 9681 (E.D. Mo. 1979) (taxpayer not entitled
to disclosure of documents because such disclosure would interfere with enforcement
proceedings); Kanter v. I.R.S., 433 F. Supp. 812 (N.D. Il. 1977) (agency has burden of
proof of showing that disclosure of materials would interfere with a law enforcement
proceeding).

'71 5 U.S.C. § 552(b)(7)(D) (1976).
'7s See Pope v. United States, 79-2 U.S.T.C. 1 9641 (5th Cir. 1979) (unsolicited infor-

mation obtained from confidential informants barred from disclosure by exemption
(7)(D)); Gregg v. I.R.S., 80-1 U.S.T.C. 1 9274 (D.D.C. 1980); Luzaich v. United States,
77-1 U.S.T.C. 9250 (D. Minn. 1977) (identity of letter writer protected from disclosure
by exemption (7)(D)).

7, 5 U.S.C. § 552(b)(8) (1976).
.715 U.S.C. § 552(b)(9) (1976).
-16 5 U.S.C. § 552(b)(8)-(9) (1976).
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INTERNAL REVENUE CODE SECTION 6110

A. LEGISLATIVE HISTORY

Section 6110 was enacted as part of the Tax Reform Act of
1976.' 77 Congressional members were concerned that the
private ruling system had "developed into a body of secret law
known only to a few members of the tax profession.' ' 78 Such
secrecy surrounding the system permitted some taxpayers or
outside parties to exert undue or improper influence over the
tax system.'7 9 Section 6110 aims to abolish such secrecy by re-
quiring the disclosure of the private rulings issued by the I.R.S.
Such rulings are viewed as constituting an important part of
the "internal law" of the I.R.S.' °0 Before the enactment of sec-
tion 6110, the I.R.S. was reluctant to disclose private rulings
because they dealt with the confidential information of private
individuals. During this time, several court decisions compelled
the disclosure of private rulings under FOIA.' s' With section
6110, Congress balanced the strong public need for disclosure
against the individual need for privacy. Both needs were pro-
tected by special sets of disclosure requirements'"2 applicable
under section 6110.

The first set of disclosure requirements outlines procedures to
restrain disclosure.'"" Upon the issuance of any written deter-
mination or upon the receipt of a request for a background file
document, the Secretary must issue a "notice of intention to
disclose such determination.., to any person to whom the writ-

, Tax Reform Act of 1976, Pub. L. No. 94-455, 90 Stat. 1667 (1976).
"' S. REP. No. 94-938, 94th Cong., 2d Sess. 305-06 (1976).
179 Id.
I-- I.R.C. § 6110(a), (b)(l)-(2). The general rule requires that two categories of informa-

tion- "written determinations" and "background file documents"-be open to public
inspection. Id Section 6110 defines "written determination" to include "rulings,"
"determination letters," and "technical advice memoranda." Id. § 6110(b)(1). The terms
"ruling," "determination letters," and "technical advice memoranda" are defined by
regulation rather than by § 6110. See notes 196-98 infra. Section 6110 also distinguishes
between "reference written determinations," which are those the Secretary deems to
have significant reference value, and other determinations, which the statute defines as
"general written determinations." Id. § 6110(b)(3)(A)-(B).

181 See, e.g., Freuhauf Corp. v. I.R.S., 522 F.2d 284 (6th Cir. 1975), vacated and
remanded for reconsideration in light of the Tax Reform Act of 1976, 429 U.S. 1085
(1977); Tax Analysts & Advocates v. I.R.S., 505 F.2d 350 (D.C. Cir. 1974).

"I I.R.C. § 6110(f)(3H4).
183 I.R.C. § 6110(f)(3)(A)-(B).
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ten determination pertains.'" 84 Thereafter, the person who has a
direct interest in maintaining the confidentiality of the deter-
mination must protest the disclosure within twenty days. 86 If
the I.R.S. and the protesting party cannot agree on what is to
be disclosed, the protesting party may file a petition in Tax
Court for a determination of what must be disclosed.8 6 Such a
petition must be filed within sixty days after the mailing of the
notice of intention.87 Within.fifteen days of the petition's ser-
vice, the Secretary is required to notify all other persons to
whom the determination pertains to give them a right to in-
tervene in the proceeding.' "

Conversely, the second set- of disclosure requirements ad-
dresses procedures to compel disclosure. 89 Under these
guidelines any person may file a request for additional
disclosure with respect to a written determination. The request
must meet certain requirements.'" Upon receipt of such a re-
quest, the I.R.S. will notify the person to whom the determina-
tion pertains, and if this person protests the disclosure within
twenty days, then the I.R.S. will deny the information to the re-

,18 I.R.C. § 6110(f)(1). This portion of § 6110 was further defined in Treas. Reg.
§ 301.6110-2(h)(i), T.D. 7524, 1978-1 C.B. 416:

A "person to whom a written determination pertains" is the person by whom
a ruling or determination letter is requested, but if requested by an authoriz-
ed representative, the person on whose behalf the request is made. With
respect to a technical advice memorandum a "person to whom a written deter-
mination pertains" is the taxpayer whose return is being examined or whose
claim for refund or credit is being considered.

Id.
185 Treas. Reg. § 601.201(e)(16). This regulation should be read in conjunction with

Treas. Reg. § 301.6110-2(k), T.D. 7524, 1978-1 C.B. 416:
A "person who has a direct interest in maintaining the confidentiality of a
written determination" is any person whose name and address is listed in the
request for such written determination .... A "person who has a direct in-
terest in maintaining the confidentiality of a background file document" is
any person whose name and address is in such background file document, or
who has a direct interest in maintaining the confidentiality of the written
determination to which such background file document relates.

Id.
186 I.R.C. § 6110(f)(3)(A).
187 Id.
" I.R.C. § 6110(f)(3)(B).
"' I.R.C. § 6110(f}(4)(A).
... Treas. Reg. § 301.6110-5(d)(1), T.D. 7524, 1978-1 C.B. 416. The request must state:

(1) the file number of the written determination or description of the background file
document; (2) the deleted information that the requester believes should be open to in-
spection; and (3) the basis for the request. Id.
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questing party. 9 ' Upon denial of his request, the requesting
party may file a petition in either the Tax Court or the District
of Columbia district court for an order requiring the
disclosure. 9 2 Again, the I.R.S. is required to give notice to the
interested parties, but it is not required to defend the disclosure
suit.' s9 In many respects the two sets of disclosure re-
quirements are mirror images of each other; the first set pro-
tects the individual's right to privacy and the second set pro-
tects the public's right to disclosure of I.R.S. documents. The
courts have held that these procedural requirements preempt
the generally applicable standards under FOIA. 94

B. SCOPE AND STRUCTURE

Section 6110 requires the disclosure of "written determina-
tions" and "background file documents.' '" s  "Rulings,'
"determination letters,' ' 7  and "technical advice
memorandum"'98 are all specific types of written determina-
tions. Each written determination has a corresponding
background file document that includes an individual's request
for that particular determination. 99 These are the only
documents that fall within the scope of section 6110.200 Written

191 Treas. Reg. § 301.6110-5(d)(1), T.D. 7524, 1978-1 C.B. 416.
192 I.R.C. § 6110(f)(4)(A)-(B).

Id. The burden of proof in a suit to compel disclosure is on a party opposing

disclosure, and the suit is tried de novo, even if there has been a prior suit to restrain
disclosure. Accordingly, even when there has been a prior successful suit to restrain
disclosure under § 6110(f)(3), a suit to that effect will not be the "law of the case" in a

subsequent suit to compel disclosure under § 6110(f)(4). Id § 6110(f)(4)(A).
"' See Grenier v. I.R.S., 449 F. Supp. 834 (D. Md. 1978); Conway v. I.R.S., 447 F.

Supp. 1128 (D.D.C. 1978).
"' I.R.C. § 6110(b)(1)-(2).
I Treas. Reg. § 301.6110-2(d), T.D. 7524, 1978-1 C.B. 416. A ruling is defined as "a

written statement issued by the National Office to a taxpayer or to the taxpayer's
authorized representative.., that interprets and applies tax laws to a specific set of
facts." Id. It "generally recites the relevant facts, sets forth the applicable provisions
of law, and shows the application of the law to the facts." I&

"9 Treas. Reg. § 301.6110-2(e), T.D. 7524, 1978-1 C.B. 416. A determination letter is
defined as "a written statement issued by a district director in response to a written in-
quiry by an individual or an organization that applies principles and precedents
previously announced by the National Office to the particular facts involved." Id.

"I Treas. Reg. § 301.6110-2(f), T.D. 7524, 1978-1 C.B. 416. A technical advice
memorandum is defined as "a written statement issued by the National Office to, and

adopted by, a district director in connection with the examination of a taxpayer's
return or consideration of a taxpayer's claim for refund or credit." Id

1 I.R.C. § 6110(b)(2).
299 I.R.C. § 6110(b)(1)-(2).
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determinations are available for public inspection, ' but
background file documents are available only upon request.0 2

Also, a taxpayer must comply with certain procedures to obtain
information that is available only upon request.2 '

C. EXEMPTIONS

There are seven exemptions under section 6110 that closely
parallel the FOIA exemptions:

(1) the names, addresses, and other identifying details of the per-
sonts] to whom the written determination pertains... [must be
deleted]...
(2) information specifically authorized under criteria established by
an Executive order... [must be deleted]...
(3) information specifically exempted from disclosure by any
statute... applicable to the Internal Revenue Service... [must be
deleted]...
(4) trade secrets and commercial or financial information... [must be
deleted]...
(5) information the disclosure of which would constitute a clearly un-
warranted invasion of personal privacy... [must be deleted]...
(6) information contained in... reports.., for use of an agency
responsible for... supervision of financial institutions... [must be
deleted]...
(7) geological and geophysical information... [must be
deleted] ... 204

Although there do not appear to be any reported decisions as
yet, it is likely that the court precedent under FOIA will be ap-
plied to the section 6110 exemptions as well.

THE PRIVACY AcT

A. LEGISLATIVE HISTORY

The Privacy Act was enacted in 1974.205 The Act's legislative
history "establishes beyond doubt that the range of
discoverable material from a government agency under this
statute is narrower than that bestowed on individuals under the
Freedom of Information Act."20 The Act is not a general
disclosure statute; "[its] .primary purpose... is to allow
disclosure to an individual regarding information pertaining to

200 Treas. Reg. § 301.6110-1(a), T.D. 7524, 1978-1 C.B. 416.
2 Treas. Reg. § 301.6110-1(b), T.D. 7524, 1978-1 C.B. 416.

20' See generally Treas. Reg. § 301.6110-1(c)(4), T.D. 7524, 1978-1 C.B. 416.
20, I.R.C. § 6110(c)(l)-(7).
200 Privacy Act of 1974, Pub. L. No. 93-579, 88 Stat. 1896.

oelker v. I.R.S., 489 F. Supp. 40, 41 (E.D. Mo. 1980).
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him, while balancing the need to protect other individuals' right
to privacy.'"20

B. SCOPE AND STRUCTURE

The Privacy Act applies to "records "'0' that are maintained in
a "system of records" 20 by an agency under the Act. Every
agency maintaining a system of records is required to permit an
individual to review and copy his records upon request. 210 The
individual may bring a person of his own choosing to accom-
pany him during the review.211 In addition, any individual is per-
mitted to request an amendment of a record pertaining to him,
and the agency must make a determination of whether to per-
mit the amendment .21 If an agency refuses to amend, then it is
required to note the amendment request and to state its reasons
for refusing the request.13 If access to a record is denied, the in-
dividual may bring a civil action in the district where he resides,
where the records are located, or where he has his principal
place of business.2 1 4 The action may also be brought in the
District of Columbia.""' As with a FOIA suit, the district court
determines the matter de novo and has a right to inspect the
documents in camera.2" The court is permitted to assess

I See note 26 supra. See American Fed'n of Gov't Employees v. NASA, 482 F. Supp.
281 (S.D. Tex. 1980) (daily time sheets were not considered a "record" within the mean-
ing of this section); Houston v. United States Dep't of Treasury, 494 F. Supp. 24
(D.D.C. 1979) (Privacy Act section only protects personal records so that an I.R.S.
agent's collection of information can be supplied to his supervisors without notice to
the agent).

1"5 U.S.C. § 552a(a)(5) (1976). See Savarese v. United States Dep't of HEW, 479 F.
Supp. 304 (N.D. Ga. 1979), affd sub nom 620 F.2d 298 (5th Cir. 1980), cert. denied, 449
U.S. 1078 (1981) (to invoke coverage under this section there must have been a retrieval
from the systems of records); Zeller v. United States, 467 F. Supp. 487 (E.D.N.Y. 1979)
(this Act applies to information that pertains to an individual and can be retrieved from
an agency's records system by some personal identifier of the individual).

110 5 U.S.C. § 552a(d) (1976). See Doe v. United States Civil Serv. Comm'n, 483 F.
Supp. 539 (S.D.N.Y. 1980) (Privacy Act held to apply to violation of recordkeeping stan-
dards even though records were made prior to effective date of Act).

5 U.S.C. § 552a(d)(1) (1976).
Id. § 552a(d)(2). See Zeller v. United States, 467 F. Supp. 487 (E.D.N.Y. 1979)

(plaintiff not entitled to injunction amending press release, where statements therein
were factually accurate and largely a matter of record).

" 5 U.S.C. § 552a(d)(2)(b)(i)-(d)(4) (1976).
214 5 U.S.C. § 552a(g)(1) (1976).

216 5 U.S.C. § 552a(g)(3)(A) (1976).

334 [Vol. 12:303



1982] I.R.S. INFORMATION 335

reasonable attorneys' fees against the United States in any case
in which a litigant has "substantially prevailed. '21 7

C. EXEMPTIONS

In contrast to FOIA, the Privacy Act does not contain ex-
emptions which are operative of their own force; rather it
specifies categories of "systems of records" that the agencies
are permitted to make exempt by notice published in the
Federal Register.1 8 There are two "general exemptions 2 19 and
seven "specific exemptions. "220 Of these exemptions only the

"1 5 U.S.C. § 552a(g)(3)(B) (1976).
21 5 U.S.C. § 552a(j)-(k) (1976).
219 5 U.S.C. § 552a(j)(1)-(2) (1976).
220 5 U.S.C. § 552a(k)(1)-(7) (1976). The head of any agency may promulgate rules, in ac-

cordance with the requirements... of this title, to exenipt any system of records within
the agency ... if the system of records is:

(1) subject to the provisions of section 552(b)(1) of this title;
(2) investigatory material compiled for law enforcement purposes, other than
material within the scope of subsection (j)(2) of this section: Provided,
however, [tihat if any individual is denied any right, privilege, or benefit that
he would otherwise be entitled by Federal law ... such material shall be pro-
vided to such individual, except to the extent that the disclosure of such
material would reveal the identity of a source who furnished information to
the Government... ;
(3) maintained in connection with providing protective services to the Presi-
dent of the United States or other individuals pursuant to section 3056 of title
18;
(4) required by statute to be maintained and used solely as statistical records;
(5) investigatory material compiled solely for the purpose of determining
suitability, eligibility or qualifications for Federal civilian [or military]
employment.., but only to the extent that the disclosure of such material
would reveal the identity of a source who furnished information to the
Government... ;
(6) testing or examination material used solely to determine individual
qualifications for appointment or promotion in the Federal service the
disclosure of which would compromise the objectivity or fairness of the
testing or examination process; or
(7) evaluation material used to determine potential for promotion in the armed
services, but only to the extent that the disclosure of such material would
reveal the identity of a source who furnished information to the
Government ....
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(j)(2) general exemption 2 2 and the (k) specific exemption 222 are
important. The I.R.S. has identified 146 files as constituting
"systems of records" within the meaning of the Privacy Act. Of
these, some eighty have been exempted from Privacy Act provi-
sions under either subsection (j)(2) or (k)(2) of the Privacy Act. 22 3

CONCLUSION

As elaborated above, taxpayer access to information in the
hands of the I.R.S. is governed principally by three modern
statutes-the Freedom of Information Act, section 6110 of the
Internal Revenue Code, and the Privacy Act. The three statutes
are structurally similar, especially since each is composed of
provisions that define its scope by identifying the materials
which are subject to its disclosure requirements. Each statute
contains specific exemption provisions that limit the disclosure
mandated by each and provisions that govern procedural re-
quirements.

The Freedom of Information Act remains the most signifi-
cant source of authority for securing information from the
I.R.S. FOIA is still evolving and there are, as a result, unre-
solved questions concerning access to I.R.S. information under
its provisions. Foremost among these are questions concerning
the interaction of FOIA with section 6103 of the Internal
Revenue Code, which governs the disclosure of tax returns and
tax return information. Additionally, the scope of FOIA and the
other two statutes is subject to evolving interpretations. Such
interpretations determine an individual's access to classified

21 Id. § 552a(j)(2). This exemption pertains to systems of records "maintained by an

agency... which performs as its principal function any activity pertaining to the en-
forcement of criminal laws." There are three classes of information exempted under this
section:

(A) information compiled for the purpose of identifying individual criminal of-
fenders ... and consisting only of identifying data and notations of arrests,
the nature and disposition of criminal charges, sentencing, confinement,
release, and parole and probation status;
(B) information compiled for the purpose of a criminal investigation, including
reports of informants and investigators, and associated with an identifiable
individual; or
(C) reports identifiable to an individual compiled at any stage of the process of
enforcement of the criminal laws from arrest or indictment through release
from supervision.

Id.
222 Id § 552a(k)(2). See note 220 supra.
"' See 43 Fed. Reg. 42,510 (1978).
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tax documents, internal tax memoranda and tax investigation
materials. The careful practitioner should be familiar with the
rules of each statute as to scope of application and as to the
various exemption provisions in order to design and evaluate
strategies for securing information from the I.R.S. that may be
valuable in his practice. 22 4

224 See generally Walter, Changes in Strategic Positions Between the IRS and Tax
Practitioners: Impact of the Disclosure of Information, 58 TAXES 815 (1980); 27 WAYNE
L. REV. 1315 (1981).
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