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example, recently allowed Unilever to have a sixty percent stake compared to
the typical forty-nine percent in traditional contracts.'*?

More importantly for investors, Law 118 promises greater protection
against expropriation, repatriation of dividends and profits free from taxes in
convertible currency, and to offer tax incentives, including reduced-profit tax,
exemption from income tax, and the climination of the labor tax for most
companies.!”® Despite these incentives, those doing business in Cuba must
recognize that their practices at home and in other host nations will not apply
i Cuba. For example, foreign companies employing Cuban workers cannot
legally pay them directly.!** Instead, they must pay a company controlled by
the Cuban government in the home currency, and the Cuban worker receives
payment in the Cuban peso, which has a much lower value.'”® The Cuban
employee receives only eight percent of the employer’s desired wage due to a
law that allows the government to keep ninety-two percent of wages paid from
foreign firms.'*® As previously discussed in Part II, Cuban employees cannot
strike or collectively bargain for their rights.'”” This may pose internal
difficulties for firms with organized employees in other parts of the world.

B. Resolving Commercial Disputes under Law 118

Law 118 has specific dispute resolution provisions.!”® Conflicts that arise
between the partners must be resolved in accordance with the parties’
contract.'” These conflicts include: any issues related to inactivity of the key
governing bodies; winding up, dissolution, and termination of joint ventures;
and execution of the contracts between the various modalities of foreign
investments. Alternatively, conflicts arising from execution of contracts
between the partners and a Cuban national must go before the Economic

192 The 2016 Outlook for Foreign Investors in Cuba, CUBA J. (Feb. 19, 2016), http://cubajournal.co/the-
2016-outlook-for-foreign-investors-in-cuba/.

193 Law No. 118, supra note 183, at arts. 3, 4.1, 9.1.; see Nahila Cortes, U.S.-Cuba Relations: What is
Next for U.S. Investors?, KLUWER ARB. BLOG (Jan. 15, 2016), http://kluwerarbitrationblog.com/2016/01/15/u-
s-cuba-relations-what-is-next-for-u-s-investors/.

194 Jose Maria Vifials Camallonga, Hiring Staff in Cuba A Guide for the Foreign Investor, LUPICINIO
INT'L L. FRM (Sept. 19, 2016), http://www.lupicinio.com/en/hiring-staff-in-cuba-a-guide-for-the-foreign-
investor/.

195 University of Miami Study Examines the Plight of Workers in Cuba, supra note 190.

196 Robinson, supra note 180.

Y7 4 List of What the Cuban People CAN NOT Do in Cuba, supra note 181.

198 Foreign Investment Act, 2014, (Cuba), http://www.cubadiplomatica.cu/LinkClick aspxfileticket=
IsdG-CVp5To%3Dé&tabid=21894

199 Valdes-Fauli, supra note 183.
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Division of People’s Provincial Courts in Cuba.?’’ Conflicts arising between
partners in investments related to natural resources, public services, and public
works must go to the People’s Provincial Courts unless there are other
resolution mechanisms in the governing documents.2°!

Notably, Articles 60 and 61 of Law 118 also permit arbitration through the
Cuban Court of International Commercial Arbitration (CCACI), which Cuban
contract law favors as the default mechanism if the parties do not designate
alternative dispute resolution mechanisms.?”> CCACI is also the Cuban
representative  of the International Chamber of Commerce’s (ICC)
International Court of Arbitration.”%

Foreign investors concerned about arbitrating in Cuba or litigating in local
courts have other mechanisms to resolve disputes. For instance, Cuba joined
the New York Convention in 19742 and thus, investors may have their
disputes heard outside of Cuban courts or arbitral proceedings.?’® The
International Chamber of Commerce in Paris, for example, hears a number of
cases from Cuba because that provision appears in typical IEA and joint
venture contracts.?’®

Although arbitration provides more comfort to investors than the
uncertainty of litigation in a foreign land, many international investors prefer
the added protection of BITs that include an international arbitration
component. In the case of Cuba, investors may worry whether their properties
will be expropriated—given the past history with Castro’s seizure of business
interests during the Cuban Revolution—and whether they can collect on a
Judgment from the Cuban government given the current economic climate.

200 Law No. 118, supra note 183, at art. 61; Cortes, supra note 193.

21 Law No. 118, supra note 183, at art. 61.

202 Miguel-Julian Mateos Cuesta, International Arbitration 2016: Cuba, CHAMBERS AND PARTNERS:
PRACTICE GUIDES, http:/practiceguides.chambersandpartners.com/practice-guides/comparison/4/164/E394-O-
193-197-200-204-207-233-240-211-215-216-220-224- (last updated Oct. 21, 2016); K. M. Paparelli,
International Dispute Resolution in Cuba, 32 FLA, B.J., INT'L L. Q. 1 (2015); see Gustavo J. Membiela &
Roman Ortega-Cowan, Cuba Disputes: The Arbitration Option, LATINVEX (Dec. 9, 2015), http://latinvex.com/
mobile/article.aspx?id=2443.

03 Cuesta, supra note 202, at §1.1.

204 Membiela & Ortega-Cowan, supra note 202 (discussing the United Nations Convention on the
Recognition and Enforcement of Foreign Arbitral Awards, also known as the New York Convention, which
protects the ratification of foreign arbitral awards).

25 Contracting States, N.Y. ARB. CONVENTION, http://www.newyorkconvention.org/countries (last
visited on Oct. 24, 2017).

26 Cuesta, supra note 202.
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Part TV below will discuss BITs in general and the practicalities and
obstacles of imposing human rights obligations in these treaties.

IV. BILATERAL INVESTMENT TREATIES, NATIONAL ACTION PLANS, AND
HUMAN RIGHTS

A. A Brief Introduction to Bilateral Investment Treaties

BITs are agreements made between two sovereign nations in which the
country that secks investment agrees to certain terms with the country that is
exporting capital through investors.’” The investors seek to mitigate economic
and political risks, and the contracting countries provide that assurance through
a BIT.2® No global legal regime governs agreements between states regarding
foreign direct investment.’’’ Instead, states have established bilateral or
multilateral agreements to protect their investors in host states.?'°

However, many human rights activists criticize BITs for providing
corporations substantial and substantive rights without any true obligations.?!!
Rather, the host and home states agree to protect the investor by allowing the
investor to sue the host state for failing to meet its obligations. Indeed, in most
BITs, arbitrators cannot hear a claim unless an investor brings it.>!? To be
clear, the host country that signs the BIT generally cannot seek arbitration
against an ivestor. It is strictly a one-way street, although it does not have to
be 213

207 Helena Sprenger & Bouke Boersma, The Importance of Bilateral Investment Treaties (BITs) When
Investing in Emerging Markets, ABA: BUS. L. TODAY, https://www.americanbar.org/publications/blt/2014/03/
01_sprenger.html (last visited Oct. 24, 2017).

28 See Bilateral Investment Treaties, OFF. OF THE U.S. TRADE REP., https://ustr.gov/trade-agreements/
bilateral-investment-treaties (last visited on Oct. 24, 2017).

29 Tbrahim F.I. Shihata, Regulation of Foreign Investment, 2 INT’L SUSTAINABLE DEV. L., available at
http://www.eolss.net/sample-chapters/c13/E6-67-03-04 .pdf.

U0 Expropriation Investment Protection and Mitigating the Risks, NORTON ROSE FULBRIGHT,
http://www.nortonrosefulbright.com/knowledge/publications/304 59/expropriation-investment-protection-and-
mitigating-the-risks (last visited Oct. 24, 2017).

ML Patrick Dumberty & Gabrielle Dumas-Aubin, How to Impose Human Rights Obligations on
Corporations Under Investment Treaties?, in YEARBOOK ON INTERNATIONAL INVESTMENT LAW & POLICY
569-598 (Karl P. Sauvant ed., 2011-2012).

U2 1d at 573.

U3 See Anil Yilmaz-Vastardis & Tara Van Ho, Integrating Human Rights into the Extractive Indusiries:
How Investment Contracts Can Achieve Protection, in NATURAL RESOURCES GRABBING: AN INTERNATIONAL
LAW PERSPECTIVE 225-244 (F. Romanin Jacur, A. Bonfanti, & F. Seatzu eds., 2015) (“Investment contracts
can initially make an explicit reference to the UN Guiding Principles or to human rights as a specific term.”).
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Many advocates have also criticized the BIT system because the actual
parties to the BIT—the states—do not always share power equally.?'* Indeed,
over half of BITs are entered into between rich home states and poor host
states.?'> Despite investors having no BIT obligations, they can enforce their
significant rights against these impoverished host states—which they
frequently do.?!® Between 1990 and 2012, foreign firms sued ninety-four host
states under BIT provisions.?!” According to one source, during that time,
mvestors filed 564 international arbitrations against 110 host states, often
resulting in awards against host states in the hundreds of millions of dollars.?'®

This power asymmetry between the host state and investors causes many to
question whether the investors have the far better end of the bargain. However,
many investors would not undertake the economic risks, political risks, or
both, without the assurance of a BIT. One observer notes:

[Sleveral studies have examined the relationship between the rule of
law, investment treaties and economic development. The results of
these studies largely demonstrate that the three concepts are
necessarily intertwined. More specifically, investment treaties act as
signals of a state’s commitment to the rule of law, and when this is
combined with favourable economic conditions, and the presence of
strong rule of law institutions, then this provides the most suitable
environment for economic growth.?!*

BITs, therefore, aim to ensure the right “climate™ for investors, even
though they are not signatories. These agreements typically contain: (1) a
preamble, which provides substantive and procedural context for the
agreement; (2) a description of the scope and coverage of the protected assets,

¢ Uche Ewelukwa Ofodile, Africa-China Bilateral Investment Treaties: A Critique, 35 MICH. J. INT’L
L. 131, 147 (2013).

U5 Helen V. Milner, Symposium: The Regime of International Investment Foreign Direct Investment,
Bilateral Investment Treaties, and Trade Agreements, 66 WORLD POL. 1, 4 (Jan. 2014), https://www.princeton.
edu/~hmilner/forthcoming%20papers/Milner%20(20 14)%20Introduction%20-%20The%20Global%20
Econonty,%20FDI,%20and%20the%20Regime%20for%20Investment. pdf.

M6 Tuke Eric Peterson, Human Rights and Bilateral Investment Treaties: Mapping the Role of Human
Rights Law within Investor-State Arbitration, RTS. & DEMOCRACY, https://business-humanrights.org/sites/
default/files/media/documents/human-rights-and-bilateral-investment-treaties-peterson-2009.pdf (last visited
Oct. 24, 2017).

U7 Milner, supra note 215, at 5.

U8 Cristina Bodea & Fangjin Ye, Bilateral Investment Treaties (BIT)s: The Global Investment Regime
and Human Rights (unpublished manuscript) (on file with the Political Economy of International
Organizations).

n9 René Gayle, Investment Treaty Arbitration: A Yardstick of The Rule Of Law? An Investigation of the
Correlation Between the Rule of Law and International Investment Treaty Arbitration, 1 LATIN AM. J. INT'L
TRADE L. 481, 482 (2013).



36 EMORY INTERNATIONAL LAW REVIEW [Vol. 32

mvestments, and investors; (3) most-favored nation treatment so that foreign
mvestors do not experience discrimination compared to other domestic or
foreign investors; (4) performance standards; (5) fair and equitable standards
and full protection and security; (6) guarantees of investors’ property rights via
compensation for expropriation by the host state; and (7) an obligation to
provide for the free transfer, repatriation, conversion, and liquidation of profits,
earnings, and other funds.?*°

BITs also generally provide one or more of a number of arbitration options,
including: (1) the World Bank’s International Centre for Settlement of
Investment Disputes (ICSID), established so investors could directly enforce
their rights against host states, which has adjudicated the majority of these
types of disputes—significantly, Cuba is not a party of ICSID;??! (2) the U.N.
Commission on International Trade Law (UNCITRAL), which provides
harmonized procedural rules for parties to use during arbitration;?** and (3) the
International Chamber of Commerce (ICC), based in Paris, which generally
handles more private commercial than investor-state disputes.’?’

B. Cuban and U.S. BITs

The United States has signed fifty-cight BITs, most recently with Rwanda
in 2008.22* The Cuban government has signed nearly as many, although they
are not all in force; Cuba’s most recent BIT was with China in 2007.2%° Cuban
BITs focus on the state’s prerogatives and do not internationalize national

220 Marie-France Houde, Novel Features in Recent OECD Bilateral Investment Treaties, in
INTERNATIONAL INVESTMENT PERSPECTIVES 143 (OECD 2006), available at http://www.oecd.org/investment/
internationalinvestmentagreements/40072428.pdf; see also Peterson, supra note 216.

21 Peterson, supra note 216; see also About ICSID, INT’L CTR. FOR SETTLEMENT OF INV. DISPUTES,
https://icsid. worldbank.org/en/Pages/about/default.aspx (last visited Oct. 24, 2017); Membiela & Ortega-
Cowan, supra note 202.

22 Peterson, supra note 216; see also UN. COMM’N ON INT’L TRADE L., A GUIDE TO UNCITRAL:
BASIC FACTS ABOUT THE UNITED NATIONS COMMISSION ON INTERNATIONAL TRADE LAW (2013).

23 Peterson, supra note 216.

24 Treaty Between the Government of the United States of America and the Government of the
Republic of Rwanda Concerning the Encouragement and Reciprocal Protection of Investment, Rwanda-U.S.,
Feb. 20, 2008, S. Treaty Doc. No. 110-23 (2008); United States Bilateral Investment Treaties, U.S. DEP’T OF
STATE, https://www.state.gov/e/eb/ifd/bit/117402 htm (last visited Oct. 24, 2017).

25 Database of Bilateral Investment Treaties, INT'L CTR. FOR SETTLEMENT OF INV. DISPUTES,
https://icsid. worldbank.org/en/Pages/resources/Bilateral-Investment-Treaties-Database.aspx  (last visited Oct.
24, 2017); see also Agreement Between the People’s Republic of China and the Government of the Republic
of Cuba Concerning the Encouragement and Reciprocal Protection of Investments, China-Cuba, Apr. 24,
1995, available at http://investmentpolicyhub.unctad.org/Download/TreatyFile/724.
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law.?%¢ Instead, they generally focus on (1) conditions for the approval of
foreign investments, (2) state treatment of foreign investors, (3) expropriation,
and (4) resolution of disputes between the foreign investor and the host
country.”??” Cuba is also a member of several multilateral trade agreements,
including the CARICOM-Cuba Agreement,??® the Cotonou Agreement,??® and
the Treaty Establishing the Latin American Integration Association.”*® Due to
the embargo, Cuba and the United States do not have a BIT, thus this Article
will propose some terms and parameters for a potential agreement, with a focus
on human rights concerns—given that prerequisite for lifting the embargo.

C. Human Rights Provisions in BITs

BITs, which can exceed one hundred pages, generally do not discuss
human rights, even though they can clearly affect such rights.2*! Businesses,
which may not see themselves as responsible for protecting human rights, have
no incentive to focus on this issue, and as previously stated, are beneficiaries
of, but not signatories to, the BITs. Further, BITs may have an adverse effect
on human rights because investors can sue states that have enacted laws that
benefit host-state citizens at the expense of the investor firms. As one article
notes:

BITs have the potential to negatively influence human rights
practices because they lock in legally enforceable conditions
attractive to investors, both retrospectively and into the future. The
lock-in effect of BITs can force the hand of the government to favor
multi-national corporations or foreign investors even at the cost of
violating the rights of their own citizenry. Retrospectively, many
developing countries compete for investment and trade on issues

26 Larmry Cata Backer, Global Corporate Social Responsibility (GSCR) Standards with Cuban
Characteristics: What Normalization Means for Transnational Enterprise Activity in Cuba 3 (Coalition for
Peace & Ethics, Working Paper No. 1/12, 2015), https://papers.ssrn.com/sol3/papers2.cfm?abstract_id
=2699855.

27 Charles P. Trumbull, IV & Matias Travieso-Diaz, Foreign Investment in Cuba: Prospects and Perils,
ASS’N FOR THE STUD. OF THE CUBAN ECON. (Nov. 30, 2002), http://www.ascecuba.org/asce_proceedings/
foreign-investment-in-cuba-prospects-and-perils.

228 Trade and Economic Co-Operation Agreement Between the Caribbean Community (CARICOM) and
the Government of the Republic of Cuba, July 5, 2000, available at http://investmentpolicyhub.unctad.org/
Download/TreatyFile/2498 (omitting any mention of human rights, despite being 89 pages).

29 Cotonou Agreement, Partnership Agreement Between the Members of the African, Caribbean and
Pacific Group of States of the One Part, and the European Community and its Member States, of the Other
Part, June 23, 2000, O.J. L 317/3, available at http://investmentpolicyhub.unctad.org/Download/TreatyFile/
2499 (mentioning “human rights” in some form twenty times).

B0 Bugenia Lopez-Jacoiste Diaz, The Latin American Integration Association, in LATIN AMERICAN AND
CARIBBEAN INTERNATIONAL INSTITUTIONAL LAW 34 (2015).

31 Dumberry & Dumas-Aubin, supra note 211, at 569, 574.
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ranging from environmental regulations to labor standards and
welfare spending and tend to be destinations of vertical investment
seeking cost efficiencies. . . . In addition, BIT provisions constrain
future policies, from the provision of welfare benefits, basic
infrastructure and investment in environmentally friendly
technologies to land reform. Locked-in low standards for
environmental protection or labor rights and constrained policies are
important sources of popular grievance in host states. The literature
on the causes of repression suggests that human rights violations are
key responses of states to the manifested or just anticipated protest
that can result[] from these grievances.?*?

The authors studied 113 developing countries from 1981 to 2009 and found
that the countries that had ratified the most BITs also had the worst human
rights records—particularly in a non-democratic regime.*?

More importantly, for the purposes of this Article, ordinary citizens have
no recourse from BITs and other investment treaties. For example, one of the
biggest concerns with the Trans-Pacific Partnership Treaty (TPP) was that the
mvestor-state dispute resolution mechanism provided no relief for workers,
communities, or other stakeholders that were not direct parties to the
agreement.?** This criticism makes sense. For obvious reasons, it is unlikely
that host governments will sue their corporate partners—firms that may
provide significant tax revenue—over a human rights grievance. Although the
TPP did allow for public participation and public grievances with amicus
participation, critics argued that such a remedy falls short.*> Under the TPP,
the tribunal must consult with the parties about amicus submissions and can
only accept submissions that relate to “a matter of fact or law within the scope
of the dispute.”?¢

Despite its flaws and the withdrawal from the TPP by President Trump,?*’
the TPP has some provisions worth salvaging. Therefore, I recommend that the
Cuba-U.S. BIT adopt the amicus submission process, but I would not require
that the briefs relate to the scope of the dispute. Rather, as I discuss later, the

32 Bodea & Ye, supra note 218, at 2.

B pg

B¢ Lance Compa, How fo Make the Trans-Pacific Partnership Work for Workers and Communities, THE
NATION (Jan. 14, 2016), https://www.thenation.com/article/how-to-make-the-trans-pacific-partnership-work-
for-workers-and-communities/.

B5 pg

B¢ Ko-Yung Tung, Investor-State Dispute Seitlement under the Trans-Pacific Partnership, 23 CAL.
INT'LL.J. 19,22 (2015).

BT Trump Executive Order Pulls Out of TPP Trade Deal, BBC (Jan. 24, 2017), http://www.bbc.com/
news/world-us-canada-38721056.
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tribunal should accept amicus submissions that relate to the investor’s human
rights record in Cuba to determine whether to admit the case at all. The 2012
U.S. Model BIT also allows tribunals to accept amicus submissions.?3®

Unfortunately, most countries” model BITs—including those of the United
States, Germany, France, India, China and the United Kingdom—do not
specifically mandate human rights protections at all.* The closest that some
BITs come to addressing human rights and the environment is the inclusion of
the following boilerplate language:

(c) Provided that such measures are not applied in an arbitrary or
unjustifiable manner, and provided that such measures do not
constitute a disguised restriction on international trade or investments
. .. [BITs] shall not be construed to prevent a Party from adopting or
maintaining measures, including environmental measures: (ii)
necessary to protect human, animal, or plant life or health;>*

Fortunately, some treaties go further than the language above or the
unenforceable reference to human rights that may be tucked into the preamble.
The ACP-E.U. Partnership Agreement, also known as the Cotonou Agreement,
frames the EU’s relationship with seventy-nine countries from Africa, the
Caribbean, and the Pacific Region.?*! The Cotonou Agreement mentions
human rights twenty times.?*?> Notably, Cuba is covered by the agreement but
did not sign it.>*

38 2012 U.S. Model Bilateral Investment Treaty, OFF. OF THE U.S. TRADE REP., Sec. B, Art. 28(3),
https://ustr.gov/sites/default/files/BIT%20text%20fo1%20 ACIEP%20Meeting pdf.

3% Bodea & Ye, supra note 218, at 7-8.

0 See, e.g., Dominican Republic-Central America-United States Free Trade Agreement, available at
http://investmentpolicyhub.unctad.org/Download/TreatyFile/2693 (first entered into force between El Salvador
and the United States on March 1, 2006) (emphasis added); Free Trade Agreement Between the Republic of
Korea and the United States of America, S. Kor.-U.S., Mar. 15, 2012, available at http://investmentpolicyhub.
unctad.org/Download/TreatyFile/2542; Treaty Between the Government of the United States of America and
the Government of the Republic of Rwanda Concerning the Encouragement and Reciprocal Protection of
Investment, Rwanda-U.S., Feb. 19, 2008, http://investmentpolicyhub.unctad.org/Download/TreatyFile/2241;
United  States-Colombia  Trade  Promotion  Agreement, Colom.-U.S., May 15, 2012,
http://investmentpolicyhub.unctad.org/Download/TreatyFile/2737; United States-Panama Trade Promotion
Agreement, Pan-U.S., Oct. 31, 2012, available at http://investmentpolicyhub.unctad.org/Download/
TreatyFile/2535; United States-Peru Trade Promotion Agreement, Peru-U.S., Feb. 1, 2009, available at
http://tcc.export.gov/static/PeruTPA_chapl0Investment.pdf;, see also North American Free Trade Agreement,
32 1.1.M 289 and 605 (1993) (containing similar language).

M ACP The Cotonou Agreement, EUR. COMM'N, http:/ec.europa.eu/europeaid/regions/african-
caribbean-and-pacific-acp-region/cotonou-agreement_en (last visited Oct. 24, 2017).

2 Cotonou Agreement, supra note 229.

243 Id



40 EMORY INTERNATIONAL LAW REVIEW [Vol. 32

D. What Human Rights Provisions Should Be in BITs?

Some commentators’** recommend that, at a minimum, BITs should
incorporate the principles espoused in the UDHR?* (ratified by both Cuba and
the United States); the ICCPR?*® (signed and ratified by the United States, but
not ratified by Cuba); the ILO Declaration on Fundamental Principles and
Rights at Work (a soft law instrument, but nonetheless binding on ILO member
states);?*’ the United Nations Convention Against Corruption (ratified by both
Cuba and the United States);?*® and the Rio Declaration on Environment and
Development (ratified by both Cuba and the United States).>** Some consider
these treaties optimal because they focus on both human rights and core labor
rights, including the freedom of association, the right to organize and bargain
collectively, and prohibitions against discrimination, forced child labor, and
bonded labor.?® They are also widely ratified treaties and instruments that
corporations have used as guiding principles for their own codes of conduct.?>!

The United States has ratified all of the aforementioned instruments, but as
discussed in Part II, Cuba has failed to ratify the ICCPR, which contains many
of the core human rights.?*> Cuba will not likely agree to many of these terms,
given the two countries” differing views on human rights.?>>

For this reason, the United States should focus on investor conduct and the
leverage that the United States will have in drafting the BIT with Cuba. I
recommend that the Cuba-U.S. BIT refer to the instruments that both states
have ratified, as well as the core principles in the Global Compact and the

¥4 Dumberry & Dumas-Aubin, supra note 211, at 582.

5 Id; see UDHR, supra note 100.

6 JCCPR, supra note 102.

27 Declaration on Fundamental Principles and Rights at Work, adopted on June 18, 1998, available at
http://www ilo.org/declaration/thedeclaration/textdeclaration/lang—en/index.htm. (reflecting the agreement of
the International Labour Conference on terms of fundamental work rights).

8 GA Res. 58/4, UN. Convention Against Corruption (Oct. 31, 2003).

M9 Framework Convention on Climate Change: Status of Ratification of the Convention, UN.
FRAMEWORK CONVENTION ON CLIMATE CHANGE, http://unfccc.int/essential_background/convention/status_
of ratification/items/2631.php (last visited Oct. 24, 2017). The convention was adopted by consensus at the
United Nations Conference on Environment and Development by 178 countries in Rio de Janeiro, Brazil, in
June 1992. Id.

0 Dumberry & Dumas-Aubin, supra note 211, at 581. The authors recognize that BITs could also
reference the OECD Guidelines for Multinational Enterprises or the UN Global Compact but argue that States
are unlikely to convert these soft law instruments into binding law. 7d. at 588.

251 Id

2 See UDHR, supra note 100; ICCPR, supra note 102; Declaration on Fundamental Principles and
Rights at Work, supra note 247; GA Res. 58/4, supra note 248; Framework Convention on Climate Change:
Status of Ratification of the Convention, supra note 249; Ratification Status for Cuba, supra note 106.

333 See Brown & Greene, supra note 149.
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OECD Guidelines. This will provide some standardization for arbitrators who
may not be trained or well-versed in international human rights, and will
comport with soft-law initiatives that many investors have already adopted in
their own corporate credos.

Unfortunately, even if the Cuban government were to agree to the inclusion
of the four treaties they have ratified or even to some of the ICCPR principles
m a BIT, the BIT would still not bind investors to these terms. These investors
may perpetrate human rights abuses without recourse. Accordingly, below 1
discuss a screening method for tribunals to ensure that corporate human rights
abusers do not receive the benefits of a BIT with the provisions outlined above.

E. The Clean Hands Doctrine as a Filter for Investors

Authors Dumberry and Dumas-Aubin recommend employing a “clean
hands doctrine,” defined as “an important principle of international law that
ha[s] to be taken into account whenever there [i]s evidence that an applicant
State ha[s] not acted in good faith and that it ha|s] come to court with unclean
hands.”>* Under the doctrine, a party cannot bring a claim if the party was
involved in an unlawful act in relation to its claim.?*® Traditionally, arbitrators
employ the doctrine when the underlying BIT specifically requires compliance
with laws and regulations, and when principles of general international law
would allow for it.2*

Dumbery and Dumas-Aubin acknowledge that the doctrine is controversial
and sparsely used, but they observe that many arbitral tribunals have declined a
case by an investor-claimant on jurisdictional grounds or have deemed a matter
inadmissible on the basis of illegal conduct such as bribery.?*” Nonetheless,
they opine that disallowing claims should be a matter of admissibility of the
case rather than jurisdiction 2

¢ Patrick Dumberry & Gabrielle Dumas-Aubin, The Doctrine of ‘Clean Hands’ and the Inadmissibility
of Claims by Investors Breaching International Human Rights Law, 1 TRANSNAT’L DISP. MGMT. 1 (Jan. 2013)
[hereinafter The Doctrine of ‘Clean Hands']; Int’l Law Comm’n, Rep. on the Work of Its 57th Session, 7 236,
U.N. Doc. A/60/10 (2005).

335 Mariano de Alba Uribe, Drawing the Line: Addressing Allegations of Unclean Hands in Investment
Arbitration 2 May 30, 2015) (on file with author), available at https://papers.sstn.com/sol3/papers2.cfm?
abstract_id=2612402 (citing ANDREW D. MITCHELL, M. SORNARAJAH & TANIA VOON, GOOD FAITH AND
INTERNATIONAL ECONOMIC LAW 29-30 (Oxford University Press, 2015)) (observing the adoption of the
doctrine’s underlying principles in various cases).

¥ Id at6.

BT The Doctrine of ‘Clean Hands,” supra note 254, at 1.

¥ Id at 10.
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I agree that investors who commit illegal conduct should not receive BIT
protection, and I would extend the ban to those investors who either commit
human rights violations or are complicit with the host state in human rights
abuses. A model BIT clause, adapted from the jurisdictional Article 18 of the
I[ISD Model International Agreement on Investment for Sustainable
Development states:

Where an investor or its investment has breached any of the
obligations mentioned at Article . . . of this Agreement, neither the
investor nor its investment shall be entitled to the substantive
protections established under this Agreement. A host or home state
may raise these allegations as an objection to the admissibility in any
dispute under this Agreement.?>’

Corporate complicity with human rights abuses is a real risk in Cuba, thus
complicating the potential use of the doctrine. Further, in the case of Cuba and
the United States, it is unlikely that the host state of Cuba will raise human
rights issues on behalf of its people.

The United States, then, should require that an arbitrator receive proof of
“clean hands™ and a lack of complicity with human rights abuses from the
mvestor claimant prior to admitting and adjudicating the case. As with the
TPP, the arbitrator should accept both public comments and amicus briefs from
stakeholders and those advocating for victims as relevant factors to ascertain
whether to adjudicate the claim.

I acknowledge that using the TPP as a model may spark controversy. The
TPP and its inclusion of investor-state dispute resolution mechanisms has been
a sticking point for academics and politicians.?® Many object that the original
goal of protecting investors has been “hijacked” by speculators and hedge
funds who may buy companies solely to bring claims against host states when
those states enact reforms that hurt the company’s interests.”! Drafters of a
Cuba-U.S. BIT should take heed of this objection, but it should not derail its
mclusion.

259 Dumberry & Dumas-Aubin, supra note 211, at 594 (citing art. 18(A) of the IISD Model International
Agreement on Investment for Sustainable Development, International Institute for Sustainable Development
(IISD), IISD Model Agreement on Investment for Sustainable Development (April 2005), available at
https://www iisd.org/pdf/2005/investment_model_int_agreement.pdf).

20 David Dayen & Ryan Grim, There’s a New Front in the Battle over the Trans-Pacific Partnership,
HUFFINGTON POST (Sept. 7, 2016), http://www.huffingtonpost.com/entry/tpp-isds-battle_us_57d030cee4b06
a74c9f1da0c?section=&; see also 220+ Law and Economics Professors Urge Congress to Reject the TPP and
Other Prospective Deals That Include Investor-State Dispute Settlement (ISDS), HUFFINGTON POST (Sept. 7,
2016), http:/big.assets. huffingtonpost.com/ISDSletter.pdf.

%1 Dayen & Grim, supra note 260.
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Admittedly, my proposal has additional obstacles particularly regarding the
definition of “human rights.” Although evidence of bribery clearly suffices to
bar admissibility, an NGO could argue that paying a Cuban worker in
accordance with Cuban law or not allowing unions constitute labor violations,
and could thereby argue to prohibit the arbitration. I would counter that a
tribunal could accept such a submission but that complying with Cuban law on
wages would not rise to the level of a human rights abuse. The Cuban
government has already begun relaxing some of the wage rules related to
foreign employees, and the U.S. government should work independently on
encouraging liberalization of those rules. Further, I contend that if the U.S.
firm treats its workers with respect and dignity, the ability to organize will be
less of an issue.

As a threshold measure, I would recommend that a tribunal consult with
the parties about amicus submissions and seriously consider submissions by
credible NGOs or other stakeholder representatives that support or discredit the
investor’s human rights records in Cuba, particularly if the investor and Cuba
are complicit in human rights abuses. To be clear, the onus is on the parties
themselves to prove that they have “clean hands.” Under my proposal, the
tribunal can, and should, accept evidence that contradicts or supports the
parties” assertions.

In addition to the “clean hands™ rule, other options include allowing the
host state to offset damages based on human rights violations and allowing
counterclaims by the host state which would allow it to raise violations.??
These options may pose some risks, though, because the Cuban government
may not invoke the protection if they themselves have violated human rights.

Therefore, the clean hands doctrine provides the best filter for screening
out cases that do not deserve BIT protection. However, although the inclusion
of human rights in BITs and the clean hands doctrine provide a small but
meaningful starting point, the U.S. government must consider investment more
holistically. National Action Plans under the UNGP provide the perfect vehicle
to accomplish that goal.

F. The Role of National Action Plans

On September 24, 2014, President Obama announced a new initiative, the
U.S. National Action Plan (*NAP”) on Responsible Business Conduct

¥ The Doctrine of ‘Clean Hands,” supra note 254.
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“consistent with the UNGPs and the OECD Guidelines for Multinational
Enterprises.”?* According to the U.N. Working Group, an NAP is “[a]n
evolving policy strategy developed by a State to protect against adverse human
rights impacts by business enterprises in conformity with the UN Guiding
Principles. . . 7% As of the time of this writing, seventeen countries have
released an NAP and thirty-two more have cither begun development or are
completing them.?®> The U.S. released its NAP in December 2016.%¢ Initially,
the U.S. NAP promised to address human rights, labor rights, trade and
mvestment, transparency and anti-corruption, procurement, and land and
agriculture.”®’” Unfortunately, it fell far short of expectations because it
proposed no new law but, rather, builds on existing laws, although it does use
the hammer of the federal government’s vast procurement power. More
importantly, it fails to include any concrete policies regarding investment.?*®
The NAP does provide five broad areas in which the U.S. government hopes to
spur responsible business conduct: (1) leading by example; (2) collaborating
with stakeholders; (3) facilitating responsible business conduct by companies;
(4) recognizing positive performance; and (5) providing access to remedy.”®
For each category, the NAP describes the “new actions™ that the government is
implementing, as well as the “ongoing commitments and initiatives.” Some of
the specific mitiatives include: (1) a peer review process to enhance access to
remedy through the OECD complaint process; (2) stronger enforcement of
existing laws related to forced labor and convict labor; (3) a best practices list
related to sustainability that the government will use in the procurement
process; (4) the designation of “labor compliance advisors™ for federal
contractors; and (5) more support for voluntary reporting on responsible
business conduct by publicly recognizing the effort of compliant companies.?”

Unfortunately, for the purposes of this Article, the government missed a
golden opportunity to require companies to prioritize responsible business

263 1J.S. DEP’T OF STATE, RESPONSIBLE BUSINESS CONDUCT: FIRST NATIONAL ACTION PLAN FOR THE
UNITED STATES OF AMERICA (2007), https://www.state.gov/documents/organization/265918.pdf [hereinafter
First National Action Plan]; see also UN. Working Grp. on Bus. and Human Rights, Guidance on National
Action Plans on Business and Human Rights (Nov. 2016), http://www.ohchr.org/Documents/Issues/
Business/yUNWG_NAPGuidance.pdf. The Working Group published an initial version of its Guidance in
December 2014 and then published a new version in November 2016. /d. at 1.

¥4 First National Action Plan, supra note 263, at 3; see also State National Action Plans, supra note 34.

35 See State National Action Plans, supra note 34.

6 First National Action Plan, supra note 263.

267 Id

8 See State National Action Plans, supra note 34.

269 Id
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conduct via investment financing. Instead, the NAP provides the following
vague statement:

Enhancing Overseas Private Investment Corporation (OPIC)
and Export-Import Bank of the United States (EXIM)
Standards: OPIC and EXIM will enhance existing procedures and
standards that requirc companies receiving their support to
implement RBC principles. OPIC is reviewing its Environmental and
Social Policy Statement, while EXIM has developed an improved
mechanism for interested parties to provide comments, complaints,
or suggestions on the environmental and social consequences of its
pending and currently approved transactions, including reviewing
ways to improve the new portal for online submission.

Although the effort to use its procurement leverage is commendable, the
United States should have “led by example™ in the investment finance context
precisely because the tie between human rights and investment is so important.
In fact, increasingly, a number of other states have begun to focus on
mvestment and human rights through their NAPs. The United States, therefore,
should follow their examples and revise its December 2016 NAP.

The United States could, for instance, look to the United Kingdom. The
United Kingdom launched its NAP in September 2013.27! That NAP’s policies
regarding investment-specific action items include: (1) obtaining G8 support
for responsible business investment in Myanmar in line with the UNGPs; (2)
implementing human rights requirements in government procurement of
goods, works, and services; (3) including a requirement under the OECD 2012
Common Approaches for Export Credit Agencies (ECAs) to take into account
“relevant adverse project-related human rights impacts™ and requiring ECAs to
“consider any statements or reports made publicly available by their National
Contact Points™ so that negative NCP reports will be taken into account when
considering a project for export credit; (4) playing a key role in development of
the International Code of Conduct for Private Security Service Providers
(ICOC); (5) reviewing business activity in conflict and fragile states; and (6)
continuing to provide financial support to the Compact.?’?> The United
Kingdom has also pledged to work with other countries to promote NAPs. 2”3

21 See HM GOV’T, IMPLEMENTING THE UN GUIDING PRINCIPLES ON BUSINESS AND HUMAN RIGHTS
(2013), https://www.gov.uk/government/uploads/sy stem/uploads/attachment_data/file/236901/BHR_Action_
Plan_-_final_online_version_1_.pdf.

272 Id

273 Id
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The Netherlands NAP, also introduced in 2013, has even stronger
language, making it clear that:

The government is committed to including clear provisions on the
relationship between trade, investment and sustainability in trade and
investment agreements. Within the EU, the Netherlands urges the
inclusion in these agreements of a section on trade and sustainable
development, with monitoring and enforcement mechanisms. . . . The
EU’s aim is for every trade agreement to be linked to a broader
partnership and cooperation agreement reaffirming states” human
rights obligations. Where human rights are abused, the trade
agreement could ultimately be suspended.?”*

Italy’s NAP discusses investment in general but does not focus on bilateral
investment treaties.”’> In contrast to the U.S. statement regarding export credit
and investment vehicles, Italy does, however, note that:

Export Credit Agencies and Investment Insurance Agencies (ECAs)
provide government-backed loans, insurance and guarantees to
support business enterprises industrial projects abroad, especially
with regard to complex and risky environment. 7he strategic role of
these public agencies (SACE and SIMEST) make them more exposed
to the risk of being associated or linked with human rights
infringement. they both apply the OECD Recommendation on
Common Approaches and Environmental Due Diligence and conduct
risk analysis on environmental and social impact in their
operations.?”

Norway’s NAP?" is similarly instructive because it explicitly states that
the government will “[s]eck to ensure that provisions on respect for human
rights, including on safeguarding labour rights and working conditions, are
included in bilateral free trade agreements and investment treaties.”’®

The United States can, and should, re-write its NAP using the examples
above for guidance regarding investment—an area in which it clearly fails. The

274 MINISTRY OF FOREIGN AFFAIRS, NATIONAL ACTION PLAN ON BUSINESS AND HUMAN RIGHTS (2013),
https://business-humanrights.org/sites/default/files/documents/netherlands-national-action-plan.pdf.

Y5 The Foundations of the Italian Action Plan on The United Nations “Guiding Principles on Business
and Human Rights,” UN. OFF. OF THE HIGH COMM'R HUM. RTS., http://www.ohchr.org/Documents/Issues/
Business/NationalPlans/NationalPlanActionItaly. pdf (last visited Oct. 24, 2017).

276 MINISTRY OF FOREIGN AFFAIRS AND INT’L COOPERATION, ITALIAN NATIONAL ACTION PLAN ON
BUSINESS AND HUMAN RIGHTS, (2016), http://www.cidu.esteri.it/resource/2016/12/49117_f NAPBHREN
GFINALEDEC152017.pdf (emphasis added).

377 MINISTRY OF FOREIGN AFFAIRS, supra note 274.

278 Press Release, Ministry of Foreign Affairs of Norway, National Action Plan on Business and Human
Rights (Oct. 12, 2015), https://www.regjeringen.no/en/aktuelt/business_hr/id2457726/.
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U.S. NAP fails in another aspect. Under the UNGPs, states and companies
must also provide governmental and nongovernmental access to remedy, and
the U.S. NAP provides no incentives or penalties for companies in this regard.
Adopting the “clean hands™ filter for investment dispute resolution and
providing stakeholders the opportunity will help fulfill this UNGP mandate.
Because BITs do not traditionally accord community members the opportunity
to be heard, this provides some access to an impartial tribunal. This is
particularly important in Cuba given the potential for corporate complicity in
human rights abuses.

In sum, the United States clearly has a number of models from which to
choose and should strive to raise the bar when it comes to the integration of
human rights requirements into investment strategy. If and when the
government works to increase trade with Cuba, my recommendations for
drafting a BIT and my proposed revisions to the NAP provides two
opportunities to do so.

CONCLUSION

The U.S. embargo remains in effect notwithstanding the efforts by the
Obama administration to chip away at the restrictions. During this “thaw,” or
“deshielo,” and during the Trump administration’s increased pressure on the
Castro regime, the U.S. government can, and should, require more from Cuba
and U.S. businesses regarding human rights prior to lifting the embargo
completely. Although advocacy groups,?’” members of Congress,”®’ and the
United Nations®! support lifting the embargo immediately, I support lifting it
with caveats, in keeping with the policy behind the UNGPs.

However, prior to lifting the embargo, the United States needs to examine
its own record on human rights and how it treats other violators, otherwise it
will have no credibility with the Cuban government. The U.S. Congress
demands human rights reform in Cuba but has not been consistent in its own

279 Megan R. Wilson & Vicki Needham, Business Believes US Embargo on Cuba to Crumble, THE HILL
(Mar. 10, 2016), http://thehill. com/business-a-lobbying/business-a-lobbying/272465-lobbyists-bullish-that-
cuban-trade-embargo-will-soon; see also Elizabeth Llorente, Advocacy Group Engage Cuba Hopes to End
Embargo, One State at a Time, FOX NEWS LATINO (Mar. 31, 2016), http:/latino.foxnews.com/latino/politics/
2016/03/31/advocacy-group-engage-cuba-hopes-to-end-embargo-one-state-at-time/.

0 Tom Emmer & Kathy Castor, Lift the Cuban Embargo, AM. Q., http://www.americasquarterly.org/
content/lift-cuban-embargo (last visited Oct. 24, 2017).

8L Julian Borger, US Abstains from UN Vote to Condemn Cuba Embargo for the First Time, GUARDIAN
(Oct. 26, 2016), https:/www theguardian.com/world/2016/oct/26/cuba-embargo-us-abstains-united-nations-
vote.
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business dealings with other authoritarian or socialist regimes. For example,
although the U.S. Department of State has criticized Cuba’s human rights
record, China, another communist country with a poor human rights record,??
is the United States” third-largest trading partner.?®* The United States lifted its
trade embargo with Communist Vietnam twenty years ago, and major U.S.
companies now operate there today even though the U.S. government has
leveled some of the same human rights criticism against Vietnam as it has
against Cuba.”®* The communist government of Laos did not fare much better
than Cuba in human rights state department reports, but the U.S. government
actively promotes potential investment opportunities there 2%

This inconsistency in approach to human rights violators diminishes the
U.S. government’s integrity in negotiating with Cuba. Tellingly, in its 2017
World Report, Human Rights Watch, a respected NGO, warned of the dangers
of the Trump administration from a human rights perspective.®® This hardly
puts the U.S. in a strong bargaining position with Cuba when discussing the
conditions on lifting the embargo.

But the United States can, and should, lift the embargo, keeping in mind
the human rights of the Cuban people. The U.S. government will not force the
Cuban government to make drastic differences in its understanding of or
respect for human rights. Perhaps Congress should amend or repeal
LIBERTAD, something beyond the scope of this Article.

The U.S. government can ensure that U.S. mvestors do not exacerbate
suffering in Cuba through its investment trade policy. Accordingly, any Cuba-
U.S. BIT must include specific human rights language and should incorporate
a clean hands doctrine so that companies that are complicit in or perpetuate
human rights abuses will not get the benefit of the already favorable investor-
state dispute resolution protection. As a former member of the U N. Human
Rights Council that unanimously endorsed the UNGPs, Cuba should agree to

282 1J.S. DEP’T OF STATE, CHINA (INCLUDES TIBET, HONG KONG, AND MACAU) HUMAN RIGHTS REPORTS
(2015); see also U.S. DEP’T OF STATE, VIETNAM 2015 HUMAN RIGHTS REPORT (2015).

83 US State Exports to China (2006-2015), THE US-CHINA BUSINESS COUNCIL, https://www.
uschina.org/reports/us-exports/national (last visited Oct. 24, 2017).

284 See VIETNAM 2015 HUMAN RIGHTS REPORT, supra note 282; US Firms See Vietnam Investments
Skyrocket, US—ASEAN BUS. COUNCIL, INC. (June 14, 2015), https://www.usasean.org/council-in-the-
news/2015/06/18/us-firms-see-vietnam-investments-skyrocket.

285 See Daniel L. Clune, U.S. EMBASSY IN LAOS, https://la.usembassy.gov/business/ (last visited Oct. 24,
2017); see also U.S. DEP’T OF STATE, L.AOS 2015 HUMAN RIGHTS REPORT (2015).

286 HUMAN RIGHTS WATCH, WORLD REPORT 2017: EVENTS OF 2016 (2017).
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terms that require the state and TNCs to protect and respect human rights. The
U.S. government should also entrench these ideals in a revised NAP.

Cuba and the United States sit ninety miles away from each other but have
spent over fifty yvears in a stalemate over human rights. The embargo, or
“blockade™ as the United Nations and other nations label it, has caused
economic harm to the Castro regime that allows Cuba’s leaders to deflect from
the shortcomings of its own socialist system. But now that the deshielo has
begun, it is time for both nations to come to an acceptable agreement on a
workable definition of human rights to ensure the protection of both investor
and stakeholder interests.



