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when considering the reality of women’s lives.?%*

That is, whereas the twenty-four hour waiting period might not impose a
hardship on a middle class woman, it might make abortion impossible
for a poor woman who had already traveled far from home and given
various excuses for her absence to her employer and others. Policy
makers who are particularly concerned about the welfare of poor women
and women of color may be swayed by these arguments. At a mini-
mum, familiarity with feminist analysis would better prepare the lobby-
ist to confront a potentially patriarchal legislature.

c. Insights for Plaintiff’s Attorney Opposing Legislation

Feminist theory offers the plaintiff’s attorney opposed to
mandatory testing the insight that arguing based on principles of equal-
ity may be more successful than arguing based on privacy or due pro-
cess. A number of feminists have observed that privacy arguments can
be troubling in that “the legal concept of privacy can and has shielded
the place of battery, marital rape, and women’s exploited labor; has pre-
served the central institutions whereby women are deprived of identity,
autonomy, control and self-definition . . . .”?°® Thus, in the area of abor-
tion, for example, a number of commentators have urged that restrictions
on abortion violate the equal protection clause.?®’ Similarly, the attor-
ney opposed to mandatory testing of newborns might choose to fight the
measure on equal protection rather than privacy grounds.

A plaintiff’s attorney opposing the mandatory testing on equal pro-
tection grounds might look to feminist theories of equality or
antisubordination for support. However, as Professor Ruth Colker elo-
quently discusses in Pregnant Men,?®® the attorney attempting to present
such arguments faces two major doctrinal hurdles: Geduldig v.
Aiello,?® in which the Supreme Court held that discrimination on the

295. COLKER, supra note 18, at 91.
296. MacKinNON, FemMiNismM UNMODIFIED, supra note 277, at 101; see also Olsen, supra note
290, at 111-14.
297. Olsen, supra note 290, at 118 (citing articles by various authors). Olsen further argues
that the Court itself has begun to recognize a gender dimension to the abortion debate. /d. at 117.
298. See COLKER, supra note 18, at 129-30.
299. 417 U.S. 484 (1974). In ruling that a state run disability plan that denied coverage to
pregnant women was not unconstitutional the Court stated:
While it is true that only women can become pregnant, it does not follow that every
legislative classification concerning pregnancy is a sex-based classification . . . . The
lack of identity between the excluded disability and gender as such under this
insurance program becomes clear upon the most cursory analysis. The program
divides potential recipients into two groups—pregnant women and nonpregnant
persons. While the first group is exclusively female, the second includes members
of both sexes.
Id. at 496 n.20.
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basis of pregnancy is not on its face intentional sex discrimination;3%
and Massachuserts v. Feeney,>' holding that in order for a plaintiff to
show a law is unconstitutionally discriminatory on the basis of sex,
plaintiff must show that the statute was adopted because of, and not
merely in spite of, its adverse impact on women.>°? Feminist theories
may offer a route around or over the doctrinal hurdles created by
Geduldig and Feeney. Geduldig poses a roadblock to those who espouse
a liberal feminist view of equality. Whereas the liberal feminists depend
on an argument that women are essentially the same as men,*® the
Supreme Court has found that the ability to become pregnant is a differ-
ence that justifies different treatment. However, the feminist can
attempt to distinguish Geduldig by using radical feminist theory oppos-
ing the subordination of women by men. Specifically, rather than argu-
ing that women and men are identical, the attorney could argue that the
mandatory testing legislation would not have been imposed if it would
have revealed the HIV status of the father, and not just the mother.34
That is, the attorney would argue that the differences between men and
women do not justify the social subordination of women.

One tack plaintiff’s counsel might take to present this argument
doctrinally would be to emphasize the Court’s recent decision in Inter-
national Union v. Johnson Controls, Inc.>** In that case the Court, over-
ruling both the trial court and the court of appeals, held that pursuant to
Title VIL3% and the Pregnancy Act of 197837 it was impermissible for
the employer to exclude from the workplace women who were or might
become pregnant in order to protect their potential unborn children. The

300. Technically, one could try to distinguish Geduldig with the argument that mandatory
testing is not being applied to pregnant women but rather to women who have just given birth.
Nonetheless, it is likely that the Court would reach a similar conclusion: a mere focus on persons
who have just given birth is not sex discrimination. If the plaintiff could convince the court that
discrimination based on childbirth was sex discrimination the statute would be entitled to
“intermediate” level scrutiny and would be upheld only if the state could demonstrate that the
statute served an important governmental interest and was substantially related to that objective.
See Craig v. Boren, 429 U.S. 190, 197 (1976). Otherwise, the statute would be reviewed under a
mere “‘rational basis” test.

301. 442 U.S. 256 (1979).

302. Id. at 279. The Court found that only those statutes that discriminate intentionally are
unconstitutional. While the plaintiff’s attorney might also conclude, based on her theoretical
analysis, that the prevailing Supreme Court cases are flatly wrong and ought to be overruled, I will
focus primarily on how the attorney might attempt to use her theory to win within the constraints
of existing doctrine,

303. See supra text accompanying notes 275-77.

304. But cf. Cass R. Sunstein, Neutrality in Constitutional Law (With Special Reference to
Pornography, Abortion, and Surrogacy), 92 CoLum. L. Rev. 1, 35 n.129 (1992) (arguing that
counterfactual hypotheticals are not useful).

305. 499 U.S. 187 (1991).

306. 42 U.S.C. § 2000e (1988).

307. 42 U.S.C. § 2000e(k) (1988).
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Court explained: “It is no more appropriate for the courts than it is for
individual employers to decide whether a woman’s reproductive role is
more important to herself and her family than her economic role. Con-
gress has left this choice to the woman as hers to make.”** In other
words, the Court found that it was inappropriate to treat the woman as a
mere vessel holding the life of her potential unborn child.’®® While
International Union is a Title VII employment discrimination case, and
thus not immediately applicable in this nonemployment context, it sup-
ports plaintiffs’ position that women must not be subordinated based on
their reproductive status.>'® International Union recognizes the argua-
bly radical position that the mere possession of female reproductive
organs cannot justify social exclusion and oppression.

Plaintiff ’s counsel may use feminist anti-essentialist theory to sup-
port a second equality argument in opposition to the mandatory HIV
testing. Plaintiff’'s counsel could argue that the statute must be
examined in terms of its detrimental impact on those women least able
to cope. The HIV virus has been shown to disproportionately affect
poor women and women of color.3'! Those same women, once revealed
to be HIV infected by the mandatory testing of their newborns, would be
vulnerable to discrimination with respect to employment, housing, insur-
ance, medical care, and other benefits. Yet, no men would be so endan-
gered by the mandatory testing. Plaintiff’s counsel could use these facts
and arguments to claim intentional sex discrimination.3'?

In other words, even if the statute might be found constitutional as

308. 499 U.S. at 211.

309. The petitioners and amici curiae emphasized in their briefs that the employer’s policy of
excluding all potentially fertile women from the workplace was based on a stereotype that
“women are marginal workers whose economic importance and need for employment is
necessarily subordinate to their child bearing role.” Brief for Petitioner at 24, International Union
(No. 89-1215). Petitioners further observed that the employer’s “logic” would “permit employers
to exclude all fertile women from almost all nonsedentary jobs and many other positions as well.”
Reply Brief for Petitioners at 5, International Union (No. 89-1215).

310. Bur cf. Rostker v. Goldberg, 453 U.S. 57, 76 (1981) (holding that it is constitutional to
apply military draft to men but not to women because women are intrinsically not combat ready);
Dothard v. Rawlinson, 433 U.S. 321, 335-36 (1977) (deciding that it is legitimate to exclude
women from positions in men’s maximum security prison based on possibility women might be
raped, which the Court labeled as a vulnerability essential to womanhood).

311. Banks, supra note 293, at 360-61.

312. See generally Judy Scales-Trent, Black Women and the Constitution: Finding Our Place,
Asserting our Rights, 24 Harv. C.R.-C.L. L. Rev. 9 (1989) (arguing that African-American
women should be viewed as a distinct group, separate from either the group of all women or the
group of all African-Americans, and that this group should be allowed to prevail on a
discrimination claim even where the two larger groups could not). Admittedly, it may be tough to
convince the current Court that these actions evidence intent. See Eric Schnapper, Two
Categories of Discriminatory Intent, 17 Harv. C.R.-CL. L. Rev. 31 (1982) (advocating a
broadening of the concept of intent).
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applied to white middle class women, it should be found unconstitu-
tional as applied to poorer members of society. Professor Ruth Colker
used just such an argument in the amicus brief she drafted in Barnes v.
Moore,*" a Fifth Circuit Court of Appeals case on the constitutionality
of a mandatory twenty-four hour waiting period in abortion cases.
Colker argued that the waiting period would have a particularly detri-
mental effect on women who were poor, adolescent, involved in abusive
relations, or disabled.?’* Such women would be least able to arrange the
minimum of two visits to an abortion clinic necessitated by the waiting
period. Again, the point is that even if some (white, upper middle class)
women might be able to cope with the waiting requirement, the statute is
unconstitutional as applied to the many women who are not as privi-
leged. Although the arguments failed in Barnes,'® it may well be
accepted by another court or in another context.

Finally, the plaintiff’s attorney might attempt to use her feminist
arguments to convince the Court to reverse its earlier ruling in Feeney
and/or Geduldig. Yet, while feminist antisubordination theories, for
example, certainly favor the reversal of both cases, this does not seem a
particularly fruitful approach given the Court’s current composition.

5. CONCLUSIONS AS TO THE PRACTICAL VALUE OF LAW AND
ECONOMICS, CRITICAL LEGAL STUDIES, AND
FEMINIST THEORY

Through my examination of the HIV hypothetical I have attempted
to demonstrate that each of the three abstract theories provide practical
insights for both lobbyists and litigators. However, it is not critical to
my general argument that each and every component of these analyses
be accepted. No doubt each reader will find certain of my specific argu-
ments are less convincing than others.

Nonetheless, I may have succeeded in my mission. My goal was
not to dispositively prove the unconstitutionality (or even undesirability)
of mandatory testing of newborns for HIV. To do so I would certainly
have had to try to muster some empirical data in support of my argu-
ments. Rather, I sought only to provide the insight that abstract theories
can and should have practical applications. In fact, if, through the criti-
quing of my presentation and analysis, better ways to apply these or
other abstract theories are conceived, then I am delighted. The whole

313. 970 F.2d 12 (5th Cir. 1992).

314, See COLKER, supra note 18, app. at 215 (copy of amicus brief).

315. The Fifth Circuit upheld the statute as constitutional within hours of the oral argument.
Id. at 28.
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point is to encourage others to see and explicate the possible practlcal
value of abstract theory. "

C. The Need to Develop a Jurisprudence of Applications

Great optimists may believe that the mere recognition of the rele-
vance of abstract legal theory to the nuts-and-bolts practice of law will
mend the rift between theory and practice. Law professors will be able
to teach abstract theory to their hearts’ content; law students will absorb
the theory; and ultimately, the law students will go on to become legal
practitioners who can use abstract theories to solve practical problems.

Unfortunately, little in life, or certainly legal education, is so sim-
ple. Not all abstract theories devised by law professors are necessarily
useful to the real world of law practice. Even if inspired by a real world
event, some theories may prove to have no practical relevance whatso-
ever in that the proposed solutions will simply never be accepted.3'®
Further, even where an abstract theory can be relevant to legal practice,
the relevance of such abstract theory will not always be readily apparent.
Rather, a jurisprudence of application must be developed to connect
abstract theory to the world of practice. Theorists must not simply pro-
duce grand works and then place all the burden of an application on
practitioners. Instead, they must show the student and practitioner how
the theory can help them in their daily tasks.

A few legal academics have already recognized the crucial need for
a jurisprudence of applications. For example, Harry H. Wellington, for-
mer Dean of Yale Law School, argued in 1987 that potentially valuable
academic work has less influence than it should because “too few [aca-
demics] are doing the applied work that should be an important part of
the mission of law schools.”*!? Feminist theorists including Ruth Colker
and Elizabeth M. Schneider have recognized the need for a link between
feminist theory and practice, and also attempted to develop such a link

316. See generally Farber, The Case Against Brilliance, supra note 149; Farber, Brilliance
Revisited, supra note 149 (criticizing theories that, while clever, contribute little to the solution of
real world problems).

317. Wellington, supra note 199, at 329; see also Wellington, supra note 7. Somewhat
similarly Paul Carrington, former Dean of Duke University School of Law, has argued that in
order to have more influence in the real world, legal scholarship should follow the path of the
physical sciences by limiting its sights and emphasizing work that “rediscovers reality”, as
opposed to focusing primarily on “transcendent” scholarship. See Carrington, supra note 24, at
803. But, Carrington seems less sure than Wellington that the abstract theory can itself have
practical value. /d. at 802 (Legal academics face “an unwelcome reality that there is often a
choice to be made between work that can and may be applied usefully to current public issues and
work that is intellectually more ambitious, more personally gratifying, and more likely to win
recognition among academians.").
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in their work.?'® Moreover, as discussed earlier, the Carnegie Founda-
tion’s Boyer Report concluded in 1990 that academics throughout higher
education need to work toward developing more applications-oriented
scholarship.?'®

I believe the absence of a real commitment to a jurisprudence of
applications within legal academia today helps explain many otherwise
puzzling contradictions. The absence of a discipline connecting theory
and practice helps explain why, even given academia’s recognition in
principle that law schools should serve practitioners, students and practi-
tioners find that much of what academia has to offer is irrelevant. The
absence of a jurisprudence of applications also helps explain why theory
and practice seem to be moving further apart, even as many academics
and practitioners recognize that the two ought to be integrated.

VI. PoLicy CONSEQUENCES OF THE SYMBIOTIC RELATIONSHIP
BETWEEN THEORY AND PRACTICE

While I believe that both academics and practitioners need to work
on developing interconnections between theory and practice, I hold aca-
demics more responsible than practitioners for developing the jurispru-
dence of applications. Academics have both the understanding of theory
and the time necessary to develop applications. Practitioners may well
have neither.

A. Academia’s Role in Developing a Link Between Theory
and Practice

1. CONSEQUENCES FOR TEACHING

Legal academics should work toward developing a link between
theory and practice in their teaching by first providing students with
theoretical insights and then also taking the next and, often quite diffi-
cult, step of showing them how the theory can effectively be used by a
practitioner.>? Thus the first step a professor or school must take to
forge the link between theory and practice is to teach theory, and not just

318. CoLKeR, supra note 18; Schneider, supra note 18. Schneider writes that her article, a
nuts-and-bolts guide on representing battered women which draws upon feminist theory, was
inspired by her “sense of disconnection between the two dimensions of [her] own work, feminist
theory and feminist practice.” /d. at 521. See also Fineman, supra note 18 (positing that feminist
scholars should seek to fill the gap between “grand theory” and personal narratives); Schneider,
supra note 200 (urging need for greater link between theory and practice in teaching civil
procedure).

319. See supra text accompanying notes 103-06.

320. But see Reingold, supra note 161, at 2007 (suggesting that given where law schools are
going, the integration of theory and practice is more likely to come from the students, and move
upward to the professors, than from professors down to students).
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focus on “black letter law” or doctrine. Schools may- find it efficient to
teach a number of alternative theoretical perspectives simultaneously,
perhaps in a first year jurisprudence course.*?' Whether or not such a
course is taught, individual professors should provide students with the-
oretical perspectives relevant to their courses.

Next, the school or teacher that provides theoretical perspectives
must also show students how these perspectives can be applied in prac-
tice.>>> Assuming, xfor example, that a teacher chooses to use a law and
economics approach and/or a feminist theory approach to help the stu-
dents gain new insights about family law, that professor should also
show the students how those types of arguments can be used by a litiga-
tor, judge, lobbyist, or legislator handling certain specific family law
issues. Developing the connections between theory and practice is diffi-
cult,’® and thus very valuable.?>* Students cannot be expected to
develop such a jurisprudence on their own.??> Professors must help by
at least providing students with real and concrete examples of how the
particular theory can be applied.??¢

Professors may find it effective to use a problem-oriented or trans-
actional teaching method,**’ at least for a portion of the course, to give

321. Some schools are already teaching such courses. A new text has recently been written for
use, inter alia, in the first year of law school. BaiLey Kuxkuin & JEFFREY W. STEMPEL,
FOUNDATIONS OF THE LAW: AN INTERDISCIPLINARY AND JURISPRUDENTIAL PRIMER (1994).

322. E.g., BoYER, supra note 103, at 77 (concluding that in academia generally there is a
greater need for applied work which builds bridges between theory and practice); Janus, supra
note 196, at 463 (claiming the great value of clinical education is that, as all legal education
should, it links theory, practice, and values). As stated, some professors and schools are already
attempting to blend theory and practice. See, e.g., Woodhouse, supra note 18, at 1982-85
(describing authors attempt to blend theory and practice in a course entitled “Child, Parent, and
State™); Tapes of Workshop on the Transactional Approach to Law, supra note 118 (On tape six,
Professor Victor Goldberg of Columbia describes the course he teaches integrating and applying
law and economics concepts to deal making.).

323. See Elson, supra note 113, at 351 (educating students for practice can be more complex
than teaching pure theory).

324. See generally Wellington, supra note 7, at 5 (*[T]oo few are doing the applied work that
should be an important part of the mission of law schools.”).

325. Cf. Posner, supra note 163, at 1927 (although much interdisciplinary scholarship is
potentially valuable, much of it is bad in that it is not comprehensible to its audience—students);
James J. White, Letter to Judge Harry Edwards, 91 Micu. L. Rev. 2177, 2183 (1993)
(maintaining that students don’t benefit from a lot of heavy theory because they “do not have the
intellectual enzymes to transform these abstract ideas into digestible, intellectual food. . . . The
teacher sees manifold opportunities to apply his theories in other courses, but the students cannot
see beyond the horizon that consists of a merciful escape from the torment of theory.”).

326. Wellington, supra note 199, at 329 (more law professors should do applied work). In
order to assist professors in bridging the theory/practice gap, one former judge suggests that
professors take periodic sabbaticals to work in a law office. Edward D. Re, Law Office
Sabbaticals for Law Professors, 45 J. LecaL Epuc. 95, 97 (1995).

327. See supra note 118 and accompanying text. Professor Blasi observes:

The insights of cognitive science provide additional support for considering a
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students an opportunity to apply some of the theories they have
learned.3?® Law school teachers may also find it effective to broaden the
scope of their teaching to include not only analysis of appellate cases but
also some discussion of other legal skills such as fact-gathering, devel-
oping lawyer/client relationships, reviewing actual legal documents, and
choosing between various alternative solutions to legal problems.3? By
so broadening the scope of their courses professors may find it easier to
show students how various legal theories can help the students be effec-
tive in as lawyers. Professors who not only teach theory, but also teach
students how theory can be applied, will likely find both that student
interest in the theory is enhanced, and that student understanding of the
theory is improved.?*° I also believe that by teaching students how to
apply theory professors will help students happier with their law school
experience. Too often those students who are least familiar with theoret-
ical approaches find the most theoretical course tortuous and highly
damaging to their self-esteem. Combining theory with practice would
provide a more validating experience to those students who have strong
interpersonal or practical skills but lack a background in theory.

Legal academics should also work to enhance the connection
between theory and practice by changing their expressed negative atti-
tudes towards practice and even teaching. Academics, in their teaching,
mentoring, and scholarly capacities, should cease making comments that
lead students to see theory and practice as conflicting with one another.
Instead, academics should attempt to help students see those disciplines
as symbiotically supportive. Similarly, academics should cease dispar-
aging practice and practitioners. Too many academics, consciously or
not, encourage students to see legal practice (to which most of the stu-
dents are headed) as an intellectual wasteland.

problem-based curriculam more analogous to the curricula now being widely
adopted in medical education, a “case method” closer to that of the modern Harvard
Business School than to the method Langdell brought to Harvard Law School, now
emulated throughout American legal education.

Blasi, supra note 18, at 319.

328. Gordon, supra note 21, at 1963 (advocating a problem-oriented approach to teaching, as a
means of introducing reality into the classroom).

329. See, e.g., Amsterdam, supra note 79, at 612 (claiming that law schools are currently
failing to provide law students with the full array of necessary skills); Wellington, supra note 7, at
6 (arguing that law professors must focus not only on appellate analysis but also on such other
aspects of practice as strategic decisions, definition of goals, evaluation of means, uncovering of
facts, and oral and written communications). My point is that it is not enough merely to add skills
components to law school courses. Rather, professors must show how abstract theory can help
solve practical problems discussed in a skills portions of a class.

330. Michelman, supra note 160, at 353-54 (“It is axiomatic in learning theory that when
cognitive studies are accompanied by active engagement in their application to concrete problems,
a likely result is fuller comprehension, better retention, and apter recall of the cognitive
material.”).
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Too many academics also value scholarship far more highly than
teaching.3®! While it is to some extent natural and understandable that
legal academics, who have themselves chosen the law school over the
law firm, would prefer academia to practice, such academics do a real
disservice to their students when they criticize practice. Moreover, such
academics also do a disservice to their theoretical scholarship when they
fail to show students the relevance, and thus power, of their theories.
Instead, too often students accept the professors’ point that the worlds of
practice and theory have little in common and then go on to embrace the
world of practice and reject the world of theory.

Similarly, legal academics should consider modifying their atti-
tudes with regard to hiring practitioners. Currently many law schools,
and particularly the most elite schools, regard substantial practical expe-
rience negatively. The premier hiring prospect is a person who did very
well at an elite school, perhaps possesses a graduate degree in a field
such as philosophy or history, went on to do a prestigious appellate
clerkship, and then obtained approximately four or fewer years of prac-
tice experience before deciding to move to academia. A candidate who
possessed otherwise identical credentials, but had ten years of practice
rather than four, might well be rated lower.*? Yet, it is those practition-
ers who may be best qualified to help bridge the gap between theory and
practice. Having been in practice for a substantial number of years, they
are in an excellent position to identify and advocate the value of legal
theory.

I believe that at a minimum academics should not refuse to hire
otherwise qualified persons simply because such persons have suppos-
edly been tarnished by too much practice.?*® I also suggest that law
schools consider broadening their hiring pool to consider persons with
more varied backgrounds. Where an important goal is narrowing the
gap between theory and practice by building a jurisprudence of applica-
tions, a candidate with more impressive practical experience but less
impressive purely academic credentials may sometimes be the better
choice. More generally, law schools should hire persons with an array

331. See Woodhouse, supra note 18, at 1993-94 (lamenting that teaching has become a low
status activity in legal academia).

332. Many legal academics apparently believe that the learning curve in practice is extremely
steep, and that someone with three or four years of experience possesses as much practical skill
and knowledge as someone with ten years of experience. My own view is different. Because law
practice requires a broad array of skills including legal analysis, counseling, writing, and creative
problem solving, I believe that additional experience provides substantial additional reward.
Clients, who are often willing to pay more to have a partner, generally seem to share this view.

333. This reluctance may reflect a natural tendency to hire in one's own image, and thus avoid
the threat of a new model of professor who may ultimately set standards the old guard cannot
easily meet.
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of different talents and life experiences, rather than hiring all professors
from a single mold.*3

Finally, legal academics and administrators should rethink their cri-
teria with respect to admitting students to law school. Once we begin to
reenvision legal theory and law schools as directed to solving the
problems of the real world, we may conclude that the LSAT and even
undergraduate grade point averages are not the most accurate measures
of who would perform best in law school or as a lawyer. As Professor
Gary Peller explains, the culture of rationality and impersonality that
currently permeates our law schools is not inevitable but rather reflects
certain Western cultural biases.>** Peller points out that if we were to
transform our view of law schools to value cooperation and empathy,
rather than competitiveness, dispassion, and aloofness, different people
would be deemed qualified to enter law schools and would succeed.?3¢

As we gradually change law school curriculum, along with hiring
and admission practices, to better solve our actual problems, I believe
we will create a powerful and synergistic mechanism for social change.
By attempting to address practical problems we will tend to become less
elitist and more diverse in terms of class, race, and ethnicity.>*? After
all, many of the world’s most pressing problems are themselves con-
cerned with issues of race, class, and ethnicity. In turn, as law schools
become more diverse they will naturally tend to focus more on solving
real world problems, rather than on issues of pure and abstract theory.

2. CONSEQUENCES FOR SCHOLARSHIP

Legal academics should take a variety of specific steps to develop
links between theory and practice in their scholarship. First, in selecting
topics about which to write, legal academics should take into account the

334. Cf. Marc A. Fajer, Authority, Credibility, and Pre-Understanding: A Defense of Outsider
Narratives in Legal Scholarship, 82 Geo. L.J. 1845 (1994) (arguing that narrative scholarship is
enhanced by encouraging members of traditionally excluded groups to tell their stories).

335. Gary Peller, Espousing a Positive Vision of Affirmative-Action Policies, CHRON. HIGHER
Epbuc,, Dec. 18, 1991, at BI, B2.

336. I1d.

337. For discussions of elitism within American law schools and legal scholarship, see
generally Bell, supra note 46 (discussing racism and elitism at Harvard Law School); WiLLIAMS,
supra note 47 (reflecting on her experiences as a black female law professor); Richard Delgado,
The Imperial Scholar Revisited: How to Marginalize Outsider Writing, Ten Years Later, 140 U.
Pa. L. Rev. 1349, 1351 (1992) (discussing mechanisms used to exclude minority voices, ten years
after originally identifying the problem); Benita Ramsey, Introduction to Symposium, Excluded
Voices: Realities in Law and Law Reform, 42 U. Miam1 L. Rev, 1, 1 (1987) (discussing “how
differences in opinions, motivations, and language can construct social and political ideas that
may form the basis for law reform”); Symposium, Legal Storytelling, 87 MicH. L. Rev. 2073
(1989) (including articles by Milner S. Ball, Derrick Bell, Mari J. Matsuda, Patricia Williams, and
Steven L. Winter, discussing the significance of diverse voices in legal scholarship).
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potential practical applications of their work. All else being equal the
legal academic should lean toward writing articles that will likely pro-
vide the most assistance to practicing attorneys, judges, lobbyists, and
legislators. That is, to the extent that legal academics choose to focus
their efforts on legal theory, the theoretical analysis should arise out of
concern for real world problems, and a recognition of which solutions
may be actually viable. If a particular theory has no imaginable rele-
vance to practicing attorneys, judges, or legislators, legal academics
should generally not focus their efforts on developing that theory.

Of course, I do recognize that law schools do not exist solely to
serve practice and policymakers. Law schools also exist in part to serve
an intellectual role—as a member of the larger university. After all,
academics are among the few members of our society who have time to
reflect on issues that lack immediate urgency. Thus, I concede that legal
academics may sometimes be justified in devoting their efforts to theo-
ries not directly geared to practice or real world problems. I also recog-
nize that legal theories that initially have no apparent practical relevance
may later be found to have a value.>*® I do not seek to discourage all
creative theorizing.

However, law is an applied field and legal theory should primarily
be directed to real world problems. My point with regard to topic selec-
tion is not that pure theorizing should be eliminated altogether, but
rather that a much smaller percentage of legal academics’ time should be
devoted to theories with no apparent practical application. While I do
not suggest that all law review articles must have immediately apparent
practical applications, I do believe relevance to real world problems
should count as a positive and not a negative.

Of course, development of a new theory or analysis is a difficult
task that may take place in various stages, and it would not be appropri-
ate to require theoreticians to fully develop the practical implications of
their theory before presenting their analysis. Nonetheless, I suggest that
theoreticians engage in the following mental exercise before devoting
vast portions of their lives to a new theory. The theoreticians should
picture themselves presenting their work, together with any valuable
applications they think it may have, to a room filled with practicing
attorneys, judges, and legislators who are interested only in performing

338. Colleague Mark Seidenfeld, in reviewing an earlier draft of this work, recounted a story to
demonstrate this point. He said that the great German mathematician, Bernhard Riemann, having
developed a geometry of curved spaces in varying numbers of dimensions, proudly proclaimed
that he had at last developed a geometry unconnected to the real world. About fifty years later,
Albert Einstein used Riemann’s work as the basis for his physics of gravity, showing that
Riemannian geometry was in fact connected to reality. See MicHAEL WHITE & JoHN GRIBBEN,
EINsTEIN: A LIFE IN SCiENCE 129-30 (1994).
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their jobs well. If the room’s reaction is total boredom and confusion,
then the theoretician should consider working on another project. Once
a theory has been presented it is entirely appropriate for us to judge it, at
least in part, by the extent to which the theory has or is likely to have
real world value.

Second, moving beyond topic selection, legal academics should
focus their work not only on “pure” theory, but also on the application of
theory to practice.>® In order for students, practicing lawyers, judges,
and policy makers to understand the valuable contributions that can be
made by theory, someone needs to write about those potentially valuable
contributions. One cannot expect students and practitioners to develop a
jurisprudence of practical applications on their own: academics must
lead the way and show that the theories can have real world value.
Rather than sneering at such applied work academics should value it as
highly or more highly than the most theoretical works.

Third, academics need to present their theories in forms that can
readily be understood by nonacademics. Too often legal academic writ-
ing is quite obscure and difficult to understand.?*® While occasionally,
perhaps, obscurity is warranted by the extreme complexity of the sub-
ject, more often obscurity is unnecessary. At a minimum, academics
ought to be able to draft versions of their work that would be under-
standable to students and practitioners. They may then choose to draft
more complex versions for fellow academics as well.**!

Some might object to “watering down” their works merely to make
them comprehensible to students or practitioners. However, I believe
this is the wrong way to think about this issue. Philosophers have long
debated whether a tree falling in the forest makes any noise if no one is
there to hear it. While reasonable people may disagree about the tree,
few could deny that a theory that is incomprehensible to most of its
supposed audience has little value. For theoreticians to have any kind of
significant impact on the real world they must make their theories rele-
vant and comprehensible to that world.*** In fact, theoreticians will
likely find that taking the effort to base their theories on, and apply their

339. See BOYER, supra note 103, at 21-23 (calling for all academics to place greater emphasis
on applied work); Wellington, supra note 199; Wellington, supra note 7.

340. Cf. Gordon, supra note 180, at 2103-04. While recognizing that law review articles are
often quite reader-unfriendly, Gordon attributes this failing more to academics’ unrealistically
high expectations of practitioners’ interest than to academics’ disdain for practitioners. Id.

341. See White, supra note 325, at 2183 (students may not be capable of grasping complex
legal theories).

342. Id. (students, unassisted, cannot be expected to understand or apply “a whole lot of heavy
theory”).
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theories to, the real world will lead to the development of stronger more
durable theories.

3. RESPONSES TO COUNTERARGUMENTS

Some academic theorists may take umbrage with my views, fearing
that I am trying to deprive them of the opportunity to theorize about
whatever they might wish, in the manner they find most rewarding.
They may further argue that the scholar who is most capable of develop-
ing a truly insightful theory will not necessarily have the interest or abil-
ity to develop practical applications for that theory.

I have several responses. First, I believe my views are very sup-
portive of, rather than hostile to, legal theory. In some ways I value
theory more than many theorists in that I, unlike some of them, think
that the theories can have direct relevance to legal practitioners. If theo-
rists can successfully develop a jurisprudence of law and practical appli-
cations, demonstrating the direct relevance of their theories, I believe the
role of abstract theory in law schools and legal practice will be greatly
enhanced. -

Second, as noted above, I do not believe that all legal theories
presented in law school classes or legal journals must necessarily have a
direct practical application. I recognize that law schools and legal jour-
nals serve multiple purposes. Thus, while I do believe that most theories
and theorists should be geared toward real world problems, I also see
value in a limited amount of non-practically oriented theory.

Third, not all legal theorists must turn to applied work. Rather, I
would expect that many scholars would spend all or part of their time on
pure theory, as opposed to working on practical applications of that the-
ory. My point is not that all theorists need to do applied work, but rather
that all theorists should value such work and that subsrantially more
legal academics need to devote themselves to connecting theory to prac-
tice. Currently far fewer academics are doing applied work, as called for
in this Article, than are engaging in pure theoretical analysis.?** While
many theoreticians admittedly take step one, by writing about real world
problems, they often don’t take the next steps of showing practitioners
how the theories can be used to draft actual legislation or agreements or
to win a case in litigation. Nor can practitioners be expected to fill this
void. They have neither the time nor perhaps the ability to produce such
analysis, particularly given the dense nature of many legal theories.
Rather, it is the academic who develops the theory who is in the best
position to explicate any practical value the theory may have. Even if

343. See Wellington, supra note 199, at 329 (claiming that too few legal academics “are doing
the applied work that should be an important part of the mission of law schools™).
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some theorists are ultimately required to redirect some of their energy
from pure theory to practical applications, this would not necessarily be
a bad or unfair thing. Legal academics ought to be responsive to the
needs of law students, practitioners, and our society.

From the opposite perspective, some may also object that I am
overly optimistic as to the potential value of abstract theory. However, I
do not mean to suggest that all theories, particularly in their current
forms, can have immediate practical applications.>** Some theories
may, for example, consist of a critique of a current body of law or legal
institution that may not, at least in the short term, provide immediate
assistance to practicing attorneys, judges, or legislators. Some theories
may be so unrelated to real world problems or so internally inconsistent
that they may never have a real world application. My point is not that
all theories have practical application but that many theories can have
practical value, and that theoreticians should strive for some practical
application—if not to litigation then to judging or lawmaking.

B. Consequences for Practicing Attorneys, Judges, and Policymakers

Practicing attorneys, judges, and policymakers must also play roles
in developing the symbiotic relationship between theory and practice.
Too often, practitioners reject works and theories of legal academics
out-of-hand, assuming without even investigating that academics will
have no relevant input on any given issue. However, academics, in fact,
may have a great deal to offer practitioners. Whereas practitioners may
sometimes continue to see and deal with problems in the same way they
have always done, academics offer new and creative ways of solving
legal problems. '

Particularly as academics begin to develop a jurisprudence of prac-
tical applications, and their works become more accessible to practition-
ers, practitioners must look to academia for help on practical problems.
That is, when looking for ideas on how to win cases, decide cases, or
write legislation, practitioners should think back to their law school
training, seek continuing legal education, and look to law review articles
or books written by legal academics. Practitioners should not assume
that all theory is irrelevant nor that all works of legal academics are

344. Ironically, my argument could be taken as further justification for the most highly
theoretical and seemingly impractical works of today’s legal academics. However, as I hope I
have made clear in the body of this article, while I believe that many, but not all, theoretical works
can have great value, I also believe that those who develop such theories have a responsibility to
infuse their work with practical value. If the academics who develop the meta theories do not
work to show their relevance to the real world, I doubt that anyone else will take on this difficult
endeavor.
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useless. In fact, practitioners who close their eyes to the value of theory
may be violating their ethical duty to represent their client zealously.

Practicing attorneys, judges, policymakers, and students also have
roles to play in encouraging academics to develop a jurisprudence of
practical applications, as discussed in this Article. Law schools and
legal academics often feel quite insulated from the pressures of the real
world, and so engage in whatever pursuits the professors find intellectu-
ally stimulating. Yet, if practitioners, judges, and policymakers were to
unite in demanding change in the focus of legal academia, some change
would surely occur. Practitioners, judges, and legislators ultimately
have tremendous influence over law schools, particularly as alumni,
funders, and arbiters over bar passage. Thus, practicing attorneys have
tremendous power to encourage if not dictate a change in law school
teaching and scholarship, to place greater emphasis on both the practical
value of legal theory and the jurisprudence of practical applications of
such theory.

VII. CoNCLUSION

At the outset of this Article, I spoke of the battles that often seem to
rage in and around legal education: battles between scholarship and
teaching; between academics and practitioners; between abstract theory
and doctrine; and between theoretical and clinical teaching techniques. I
truly believe that in fighting these battles against one another we miss a
wonderful opportunity to join forces and work for a common good. As
the Llewellyn Report stated in 1945:

But if there be one school in a university of which it should be said

that there men learn to give practical reality, practical effectiveness,

to vision and to ideas, that school is the school of law. Our sugges-

tion is that, rightly approached, the road to sure vision proves to be at

the same time the road to true command of skill in practice: that

lesson from classic class-instruction is what needs relearning and

reapplication in the light of current conditions.34>
Ironically, and sadly, it has now been fifty years since the Llewellyn
Report was published, and its message still sounds fresh and relevant.
We have not yet learned its lesson.

My call now is to end these battles. We need not choose between
theory and practice, nor between teaching and scholarship. Instead, let
us use our creative energies and common sense to make these bodies of
work mutually supportive. Perhaps if we begin to work together theore-
ticians and practitioners can truly come to respect one another’s impor-

345. See LLEWELLYN REPORT, supra note 77, at 391.
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tance. Let us use our theoretical insights to work for solutions to the
very practical problems in our classrooms and in our world. Let us work
together to achieve justice.



