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agreement, including the federal action agency’s decisions regarding
mitigation and resolution of the project impacts.'** If the parties fail to
agree on how to resolve the adverse effects, they can terminate the
consultation.'*’ Terminating consultation results in the ACHP providing
its comments and making formal recommendations to the action agency,
which will have to show its consideration of the ACHP’s input in making
its final decision on the undertaking.'*® While the action agency must
consider the ACHP’s comments and recommendations, it is under no
obligation to respond or adhere to them. Termination of consultation is
rare, as the parties typically want to avoid potential political blowback,
but in the monument context, this would be a possibility for a contested
removal and a difficult political decision.'’

To summarize the consultation process and apply it to the monument
context, the federal agency will first determine whether the project that
would affect the monument is an undertaking. Here, there are at least two
(likely interrelated) types of qualifying undertakings: (1) where federal
funding is used for removal or modification and (2) where the monument
is located on federal land. N

Once the federal agency acknowledges the project as an undertaking,
the identification stage requires considering whether the undertaking has
the potential to affect a Confederate monument or related historic
resources. *8 If not, the § 106 process ends there.!*’ If there are impacts,
the action agency must assess whether the impacts will be adverse.'*
“Adverse impacts” to Confederate monuments in the context of § 106
would center on alterations to those characteristics of the property that
made it eligible for inclusion on the National Register.'*' Designation of

Agreement Documents: Do You Need a Section. 106 Agreement?, ACHP,
https://www.achp.gov/do_you_need_a_Section_106_agreement [https://perma.cc/658G-VKZF].

144. See 36 C.F.R. §§ 800.6(b)—(c).

145. Id. § 800.7.

146. See, e.g., ADVISORY COUNCIL ON HISTORIC PRES., COMMENTS OF THE ADVISORY
COUNCIL ON HISTORIC PRESERVATION REGARDING THE RELEASE FROM SUSPENSION OF THE PERMIT
TO DRILL BY SOLONEX LLC IN LEWIS AND CLARK NATIONAL FOREST, MONTANA 1-8 (2015),
https://www.doi.gov/sites/doi.gov/files/uploads/ACHP%20Rec.%20L etter%20re%20-%20B2M
%?20Lease.pdf [https://perma.cc/B58Y-SMV2].

147. See Michael C. Blumm & Andrew Lang, Shared Sovereignty: The Role of Expert
Agencies in Environmental Law, 42 ECOLOGY L.Q. 609, 628 (2015) (exploring why so few
consultations end with council comments).

148. See discussion supra notes 119-21.

149. See 36 C.F.R. § 800.4(d)(1).

150. See id. § 800.4(d)(2).

151. Cf id. § 800.5(a)(1)~(2) (stating the definition of adverse effect and listing examples of
this).
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Confederate monuments is generally based on the cultural role the
monument played in the community or the artistic value of a statue.!2

If the proposed undertaking could adversely impact the historic
resource, the agency will need to consult with the SHPO or ACHP.'%
Removal or modification of a monument would be an adverse impact.'>*
Consultation involves close discussion with impacted parties on how to
identify, evaluate, and resolve any proposed project involving designated
or eligible historic resources—including a commemorative structure.!’

Overall, § 106 and the consultation process could impact monument
removal in two ways. First, as in Monumental Task Committee, Inc. v.
Foxx,'*¢ a plaintiff could use § 106 as a vehicle to challenge removal if
the removal project has a federal hook and parties fail to appropriately
engage in the consultation process.'”’ In Monumental Task Force,
preservation organizations brought an action challenging New Orleans’s
decision to remove Confederate-era monuments under § 106.1*® The
court, however, rejected this argument as the plaintiffs were unable to
establish a “nexus between a federally-funded project or undertaking and
the removal of the four monuments at issue.”'>® While § 106 does not
impose a substantive bar against removal or modification, it does require
agencies to engage and comply with this procedural mandate.'®® Second,
the existence of § 106 alone could discourage removal through its
requirements for a costly, controversial, and time-consuming process.
Thus, § 106 has the power to complicate removal efforts, but this statute
will not be outcome determinative or serve as a substantive bar against
that eventual outcome. ¢!

152. ADVISORY COUNCIL ON HISTORIC PRES., supra note 130.

153. See 36 C.F.R. § 800.6(a)~(b).

154. Id. § 800.5(a)(2)(ii)iii).

155. See id. §§ 800.5(d)(2), 800.6(a), 800.16(f).

156. 157 F. Supp. 3d 573 (E.D. La. 2016).

157. Id. at 580-82, 591 (rejecting the NHPA claim). This might not always be possible given
the nature of the applicable monument. See, e.g., Shreveport Chapter #237 of United Daughters
of the Confederacy v. Caddo Parish Comm’n, No. 17-1346, 2018 WL 5666512, at *7-8 (W.D.
La. Jan. 26, 2018) (rejecting United Daughters of the Confederacy’s challenge to removal of a
monument under either a private right of action under the National Historic Preservation Act or
the Administrative Procedure Act as there was no undertaking).

158. Monumental Task Force, 157 F. Supp. 3d at 590.

159. Id. at 591.

160. See, e.g., Pit River Tribe v. U.S. Forest Serv., 469 F.3d 768, 772 (9th Cir. 2006).

161. There is a circuit split between courts as to whether the NHPA provides a private right
of action or if the only cause of action is under the Administrative Procedure Act. See Amanda
M. Marincic, Note, The National Historic Preservation Act: An Inadequate Attempt to Protect the
Cultural and Religious Sites of Native Nations, 103 Towa L. REV. 1777, 1793 (2018) (noting this
split).
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2. National Environmental Policy Act

The National Environmental Policy Act (NEPA) could also apply to
an effort to remove or alter a Confederate monument. NEPA requires
federal agencies planning a major federal action to consider and evaluate
the project’s impacts on the environment.'®> While many are likely
familiar with NEPA in the environmental law context, NEPA also
requires agencies to consider impacts to cultural resources, including
properties listed on the National Register of Historic Places.'®> NEPA
requires federal agencies to assess these impacts if the project qualifies
as “a ‘major Federal action significantly affecting the quality of the
human environment.’”'®* If this standard, which is generally viewed as
requiring more than the NHPA’s undertaking standard, is met, the agency
must prepare an environmental impact statement.'®® If the agency is
unclear as to whether the proposed action will significantly impact the
environment, the agency can first complete an environmental assessment
to determine whether a full environmental impact statement is
required.'® If, based upon the environmental assessment, the agency
determines that the action will not have a significant impact, the agency
will issue a Finding of No Significant Impact or proceed to prepare the
full impact statement.'¢” Like § 106 of the NHPA, however, NEPA does
not compel any particular outcome. It requires the agency to study the
impacts of its proposed actions but does not dictate any particular action

162. See 42 U.S.C. § 4331 (2012) (recognizing the policy of the federal government to “use
all practicable means and measures” to ensure the policies of § 4321 are achieved); Daniel R.
Mandelker, Thoughts on NEPA at 40,39 ENVTL. L. REP. News & ANALYSIS 10640, 10641 (2009).

163. NEPA and Section 106 of the National Historic Preservation Act, NAT’L PRESERVATION
INST., https://www.npi.org/NEPA/sect106 [hitps://perma.cc/B3ER-9F6Z] [hereinafter NEPA and
Section 106]; see 40 C.F.R. § 1508.27(b)(8) (2018) (noting that NEPA requires consideration of
the adverse impact on “districts, sites, highways, structures, or objects listed in or eligible for
listing in the National Register of Historic Places”™); see also KING, supra note 136, at 55-57
(discussing the scope of the NEPA analysis and the consideration of impacts on the human
environment).

164. NEPA and Section 106, supra note 163.

165. See Richard Lazarus, The National Environmental Policy Act in the U.S. Supreme
Court: A Reappraisal and a Peek Behind the Curtains, 100 GEO. L.J. 1507, 1509-10 (2012); see
also Matthew J. Lindstrom, Procedures Without Purpose: The Withering Away of the National
Environmental Policy Act’s Substantive Law, 20 J. LAND RESOURCES & ENVTL. L. 245, 246 (2000)
(claiming that the procedures of NEPA, such as filing environmental impact statements, lack
substance).

166. COUNCIL ON ENVTL. QUALITY EXECUTIVE OFFICE OF THE PRESIDENT & ADVISORY
COUNCIL ON HisTOoRIC PRES., NEPA AND NHPA: A HANDBOOK FOR INTEGRATING NEPA AND
SECTION 106, at 9 (2013), https://www.achp.gov/sites/default/files/2017-02/NEPA_NHPA _
Section_106_Handbook Mar2013_0.pdf [https://perma.cc/MP2P-JSLB] [hereinafter COUNCIL &
ACHP].

167. Id. at5,9,11.
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or change of plan in response to the study. This requirement can serve as
another potential path for advocates seeking to slow down a removal
effort or to force additional scrutiny and possible mitigation or avoidance
alternatives.'%®

NEPA is likely to apply to Confederate monuments where the
monument is located on federal land or the removal is being carried out
with federal funds. The scope of the projects that will be covered under
NEPA and the NHPA are very similar, but the NHPA provides more
significant protection as it requires consultation regarding avoiding or
reducing the harm, which provides more opportunity for a negotiated
solution.'®® NEPA could, however, apply to a resource not protected
under the NHPA; a cultural resource as defined under NEPA would not
be eligible for the National Register, which provides another possible
hook to challenge an effort to remove or relocate a Confederate
monument,!7°

3. Visual Artists Rights Act

The federal Visual Artists Rights Act (VARA)!”! might prove an
impediment for more recent monuments. VARA recognizes that an artist
has moral rights in the works of art she creates.!”? It acknowledges that
artists inject a persona into a work of art that exists despite a “physical
relinquishment” of the work to another.!”?

VARA grants the creators of visual art (including statues) the right to
prevent any “distortion, mutilation, or other modification of the work
[that] would be prejudicial to [the creator’s] honor or reputation.”'’* The
right is unassignable, nontransferable, and uninheritable, and may be
waived only by written consent of the artist.!”> VARA protection lasts for

168. See, e.g., Recent Past Pres. Network v. Latschar, 701 F. Supp. 2d 49, 52-53 (D.D.C.
2010) (challenging demolition of historic property for failing to comply with NEPA). Although
advocates won that round, the historic cyclorama (1963) was demolished in the spring of 2013.
See Cyclorama Center, WORLD MONUMENTS FUND, https://www.wmf.org/project/cyclorama-
center [https:/perma.cc/STHK-G4D4].

169. Fowler, supra note 123, at 52.

170. The NHPA and NEPA review are often performed in parallel tracks given the degree of
duplication. See COUNCIL & ACHP, supra note 166, at 4-11.

171. Pub. L. No. 101-650, 104 Stat. 5128 (1990) (codified as amended at 17 U.S.C. § 106A
(2012)).

172. Christopher J. Robinson, Note, The “Recognized Stature” Standard in the Visual Artists
Rights Act, 68 FORDHAM L. REv. 1935, 1935-36 (2000).

173. Id. at 1939.

174. 17 U.S.C. § 106A(a)(2) (2012).

175. Id. § 106A(e)(1). It is, however, common for a purchaser of a statue or artwork to
request a VARA waiver. See Elizabeth Plaster, Note, When Stuff Becomes Art: The Protection of
Contemporary Art Through the Elimination of VARA’s Public-Presentation Exception, 66 DUKE
L.J. 1113, 1144 (2017) (discussing VARA waivers).
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the lifetime of the artist.'”® The art must be a limited edition or have fewer
than 200 copies, consecutively numbered, with identification of the artist
either by signature or another mark.!”” The temporal limitation represents
an impediment for VARA as many artists of Confederate statues died
long ago. However, statues from the civil rights era and those currently
being erected may find protection from VARA or related state laws.

In protecting the rights of artists, VARA has an exception for work
for hire and mass-produced art.'”® Thus, a key issue for an artist of a
Confederate monument who is seeking VARA protection is whether the
monument was a work for hire, which would bring it outside the
protection of the act. In Carter v. Helmsley-Spear Inc.,!” the defendants
argued that three sculptors had no right to prevent sculptures in a lobby
from being destroyed because the sculptures were works for hire.'3" The
trial court found that the plaintiffs were entitled to VARA relief.'8! The
Second Circuit agreed with the defendants, who had expressly contracted
for the right to assign the artists additional projects that the plaintiffs did
indeed complete.'® Further, the fact that the plaintiffs were paid a weekly
salary, and had benefits such as life, health, and liability insurance, tipped
the scales heavily in favor of the defendants.'®® It does not appear that
many Confederate monuments would meet this definition of work for hire
as they are usually purchased or commissioned one at a time. However,
with only a few groups organizing the acquisition and erection of such
monuments, it makes sense to investigate whether any artists work with
these groups frequently enough to have their sculptures considered to be
works for hire.

Another possible issue related to Confederate monuments is whether
they would be of “recognized stature,” as is needed to qualify for VARA
protection.'®* Although VARA itself does not define what “work of a
recognized stature” is, courts will often employ a two-part test to answer
this question.!®’ First, the work must be viewed as meritorious.'*¢ Second,

176. 17 U.S.C. § 106A(d)(1) (2012).

177. Id. § 101 (defining “work of visual art™).

178. Id.

179. 861 F. Supp. 303 (S.D.N.Y. 1994), aff’d in part, vacated in part, rev'd in part, 71 F.3d
77 (2d Cir. 1995).

180. See id. at 316.

181. Id. at322-23.

182. Carter v. Helmsley-Spear, Inc., 71 F.3d 77, 86-88 (2d Cir. 1995).

183. Id.

184. 17 U.S.C. § 106A(a)(3)(B) (2012); see also Robinson, supra note 172, at 1950
(discussing this standard application).

185. See, e.g., Robinson, supra note 172, at 1950 (noting that this standard has “been widely
quoted”).

186. Id.



654 FLORIDA LAW REVIEW [Vol. 71

the stature of the work must be recognized by experts or other members
of the artistic community.'®’

The NHPA, NEPA, and VARA are three federal preservation laws
that can play a role in relocation and removal efforts. That is not to say
that these are the only federal laws that might deter or delay removal, but
these historic preservation laws function at a different level than others.
They are generally calling for review and consideration of the resource in
conjunction with federal, state, and local actors. The potential role of
these laws is unclear, however, because they need a federal trigger to be
brought to bear.

B. State Laws

State laws may also come into play in monument removal and
modification efforts. Several state preservation laws could influence
either the substance (decision to remove) or procedures (how to remove)
involved. These requirements can come from general preservation laws
or monument-specific state laws.

1. State Environmental Policy Acts

Many states have environmental policy acts that provide similar
procedural protections as NEPA.!#8 Most state environmental policy acts
closely mirror NEPA and are only procedural.!®® They usually use the
same threshold as NEPA and apply to major actions significantly
affecting the environment, but they may be more lenient in determining
what qualifies.'* A handful of states, however, expand the environmental
review process beyond NEPA. States may do so by expanding the types
of activities that trigger review or by requiring consideration of more
elements during the review process.

California does both, and even though there are not currently any
Confederate monuments in California, an analysis of its structure
provides a good sample of how state environmental protection acts
operate. First, the California Environmental Quality Act (CEQA)'®!
requires environmental review for “‘projects’ . . . proposed to be carried-

187. Id.; see Scott v. Dixon, 309 F. Supp. 2d 395, 400 (E.D.N.Y. 2004) (holding that the
plaintiff was not entitled to relief under VARA because she failed to offer expert evidence to
support her argument that her swan sculpture was of a “recognized stature™).

188. BRONIN & BYRNE, supra note 90, at 197-98.

189. See id. at 197 (citing Indiana’s NEPA provision, IND. CODE §§ 13-12-4-1 to -10).

190. See, e.g., MASS. GEN. LAWS ch. 30, §§ 61621 (2017); see also Kenneth S. Weiner,
NEPA and State NEPAs: Learning from the Past, Foresight for the Future, 39 ENVTL. L. REP.
NEWS & ANALYSIS 10675, 10677 (2009) (noting that most state environmental policy acts are
very similar to NEPA).

191. CAL. PuB. REs. CODE §§ 2100021178 (West 2018).
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out or approved by California public agencies.”'”? Projects are
discretionary actions with “potential impacts on the physical
environment.”'®> Impacts on the physical environment include impacts -
on cultural resources, as the statute defines “environment” to include “the
physical conditions which exist within the area which will be affected by
a proposed project, including land, air, water, minerals, flora, fauna,
noise, objects of historic or aesthetic significance.”'** Unlike NEPA,
CEQA does not require the project to be “major,” nor does it require the
potential effects to be “significant,” making the threshold for triggering
review much lower.!”> CEQA is an example of a state environmental
policy act that requires consideration of more impacts than NEPA
requires; it requires analyses of impacts on agricultural land and climate
change.!

CEQA requires specific consideration of a historic resource where
that resource is historically significant and the project could “cause a
substantial adverse change in the significance of [the] . . . resource.”!"’
California’s approach contemplates a broader array of resources and is
even more likely than the federal laws to protect statues as it covers
objects and does not require official listing of the resource on either the
state or national registers (although such listings would automatically
qualify a resource as historic).'?®

Beyond expanding the scope of what activities and impacts are
considered, some state environmental policy acts impose substantive
requirements. For example, CEQA requires agencies to “mitigate or
avoid the significant effects on the environment of projects that it carries
out or approves whenever it is feasible to do s0.”1% This requirement

192. RONALD E. BASS ET AL., CEQA DESKBOOK 3 (3d ed. 2012).

193. See id. at 3, 4; see also CAL. PUB. RES. CODE § 21065 (defining “project”). For a
thorough discussion assessing whether something qualifies as a project, see BASS ET AL., supra
note 192, at 32-36.

194. CAL. PuB. RES. CODE § 21060.5.

195. CEQA has many exemptions that lessen the burden of these broad requirements. BASS
ET AL., supra note 192, at 36-52 (describing the various exemptions available). Additionally,
while the statute does not require projects to have significant environmental impacts, the
environmental review process focuses on “significant effects on the environment,” CAL. PUB. REs.
CODE § 21002.1(a), and requires mitigation and avoidance only for “significant effects on the
environment.” Id. § 21002.1(b).

196. See, e.g., CAL. CODE REGS. tit. 14, § 15064.4 (2019); Governor’s Office of Planning &
Research, CEQA and Climate Change, CA.GOV, hitp://opr.ca.gov/ceqa/climate-change.html
[hitps://perma.cc/HATA-X9UG] (describing the various places where the CEQA Guidelines
require consideration, discussion, or mitigation of climate change impacts).

197. CaL. CoDE REGS. tit. 14, § 15064.5(b).

198. BASSET AL., supra note 192, at 152-53.

199. CaL. PuB. REs. CODE § 21002.1(b).
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specifically applies to historic resources.?”® California courts have
applied the duty to mitigate impacts to historic resources rather strictly.
In League of Protection of Oakland’s Architectural & Historic Resources
v. City of Oakland,*®! the California appellate court prohibited demolition
of a house and explained that placing historic markers, writing regorts,
and documenting the home did not constitute adequate mitigation.?*?

While California law provides an easy example of a state law that has
diverged and expanded from NEPA, it plays little role in the Confederate
monument debate as there are currently no known public Confederate
memorials in California.??® The states with environmental policy acts and
large numbers of Confederate monuments are Georgia, Virginia, and
North Carolina.?®* As applied to historic resources, Georgia’s
Environmental Policy Act?® closely resembles § 106 of the NHPA.2% [t
applies to state agency actions including funding.?’” An environmental
review process is required for projects that “may significantly impact the
quality of the environment,” eschewing the “major” qualification of
NEPA but requiring impacts to be significant.?% It specifically applies to
the adverse impacts on “historical sites or buildings, or cultural
resources.”?%

Virginia’s Environmental Policy Act requires environmental review
for “major state project[s].”?!° It also specifically acknowledges the need
to protect historic resources and adds a substantive requirement to protect
those resources in some circumstances.?!! The statute requires
consultation with the state’s Department of Historic Resources and
undertaking “reasonable efforts to avoid or minimize impacts to historic
resources” for projects by local governments that cost between $500,000
and $2 million.?!2

200. CAL. CODE REGs. tit. 14, § 15064.5.

201. 60 Cal. Rptr. 2d 821 (Ct. App. 1997).

202. Id. at 829.

203. SPLC, supra note 27, at 21 (recording zero monuments but six places named after
Confederate figures).

204. See id. at 22-24, 2830, 35-37.

205. 2004 Ga. Laws 463 (codified as amended GA. CODE ANN. §§ 12-16-1 to -23 (2018)).

206. Georgia  Environmental Policy Act, GA. DEP’T NAT. RESOURCES,
https://georgiashpo.org/review-GEPA [https:/perma.cc/X68J-97E7].

207. Seeid.

208. Id.

209. GA. CODE ANN. § 12-16-3(1).

210. VA.CODE ANN. § 10.1-1188(A) (2018).

211. M

212. Id. (“[1]f the project involves a new location or a new disturbance that extends outside
the area or depth of a prior disturbance, or otherwise has the potential to affect such resources
adversely.”).
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While North Carolina’s environmental review also applies to historic
resources,”'> 2015 amendments to the statute increased the triggering
threshold, and the statute now applies only to state actions with at least
$10 rzrllf;llion in state funds or disturbing more than ten acres of state
land.

As this section indicates, state environmental policy acts vary widely.
In some cases, these laws could pose a significant additional barrier to
modification or removal efforts, particularly to those monuments owned
by states and those monuments located on state-owned land; these laws
could provide a clear hook for those opposed to removal when triggered.

2. State Protections for Visual Artists

As discussed above, the federal Visual Artists Rights Act (VARA)
may provide an avenue for the creators of Confederate monuments to
fight against their modification or removal.2!> However, because of its
temporal limit (the lifetime of the artist), VARA will only apply to the
most recent of monuments. Artists may, however, be able to find more
relief from state-level art protection laws, like California’s Art
Preservation Act?'® and the Massachusetts Artist Protection Act
(MAPA).2"" In the southern states where this would be most likely to
apply, Louisiana is the only state that has enacted a state version of
VARA, which could provide another layer of protection or process if the
artist is still living.2'®

Not only do these statutes expand the number of years artwork can be
protected from destruction, sometimes they also contain prohibitions on
removal and relocation. In Phillips v. Pembroke Real Estate,*'® the court
ordered an injunction that prevented the defendant from altering,
destroying, moving, or removing several sculptures that were located in
Eastport Park in Massachusetts.??? Phillips had created twenty-seven
sculptures for a local park.??! He had the authority to direct the placement
of the artwork, materials used, and creation of walls and pathways that
were incorporated into the pieces.??? A few years later, Pembroke Park

213. N.C. GEN. STAT. § 113A-113(b)(4)(h) (20183).

214. State  Environmental — Policy =~ Act (SEP4), N.C. ENVI’L  QUALITY,
https://deq.nc.gov/permits-regulations/sepa [https://perma.cc/SL2A-RDJ3].

215. See discussion supra Section 11.B.2.

216. 1994 Cal. Stat. 6007 (codified as amended at CAL. C1v. CODE § 987 (West 2018)).

217. 1996 Mass. Acts ch. 450 (codified as amended at MASS. GEN. LAWS ch. 231, § 85S
(2017)).

218. LA. STAT. ANN. §§ 51:2151-2156 (2018).

219. 288 F. Supp. 2d 89 (D. Mass. 2003).

220. Id. at 105.

221. Id at94.

222. ld

R 1
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Real Estate, the owner of the park, decided to make changes that included
the removal and relocation of Phillips’s work.??* Phillips brought suit
under VARA and MAPA to prevent the destruction of his work.2%*
Phillips argued that his work was site-specific, and that to change the
location of the work would destroy its purpose.??> Phillips could not
obtain relief under VARA because the act’s purpose is not “to preserve a
work of visual art where it is, but rather to preserve the work as it is.”?26
However, Phillips prevailed under MAPA for those works where
relocation of the pieces would impact the integrity and artistic value of
the work.??’

While Louisiana is the only former Confederate state that currently
has such a law, it is useful to keep artists’ rights in mind when considering
the removal of statues with clear artistic merit.

3. Monument-Specific State Laws

Beyond the application of more traditional historic preservation and
environmental laws, a number of states have enacted legislation to
expressly limit the removal of Confederate monuments—particularly
those located on land owned by local governments.??® The majority of
these monument protection acts are relatively recent and have mostly
been enacted in southern states.??® Currently, seven states have this type

223. Id

224. Id at92.

225. See id. at 95.

226. Id. at 99 (emphasis omitted) (quoting Bd. of Managers of Soho Int’l Arts Condo., No.
01 Civ.1226 DAB, 2003 WL 21403333, at *10 (S.D.N.Y. June 17, 2003)).

227. Id at 102, 105.

228. See Aneil Kovvali, Confederate Statue Removal, 70 STAN. L. REV. ONLINE 82, 82
(2017). We discuss these laws in the context of historic and cultural preservation laws as that is
the tone and language used in the statutes, but it may be more appropriate to think of these as laws
specifically seeking to articulate a position on the ideological struggle that is creating a narrative
around Confederate monuments.

229. See Kasi E. Wahlers, Recent Development, North Carolina’s Heritage Protection Act:
Cementing Confederate Monuments in North Carolina’s Landscape, 94 N.C.L.Rev. 2176,2181—
82 (2016); Alfred Brophy, North Carolina Heritage Protection Act, FAC. LOUNGE (July 16, 2015,
12:14  AM),  http://www.thefacultylounge.org/2015/07/north-carolina-heritage-protection-
act.html [https://perma.cc/HHE9-BHWY].



20191 HISTORIC PRESERVATION LAW AND CONFEDERATE MONUMENTS 659

of legislation. While Virginia’s?** and Georgia’s?*! laws date back to the
early twentieth century, the laws of the other five states were enacted after
2000.232 Three states have enacted monument protection acts since 2015
(Alabama, North Carolina, and Tennessee [modifying a slightly earlier
act]).?>® The primary thrust of state monument protection laws is to
restrict the ability of local governments to modify or remove monuments
without first obtaining state approval.??* Typically, the laws protect
monuments located on public property.®> These laws also go beyond
protecting structures of historic significance to include those not eligible
for listing in the National Register in an effort to protect more
Confederate monuments.?*¢ It could be argued that these state laws are
not even really historic preservation laws, but preemptive laws designed
to remove decision-making authority from local governments regarding
how to grapple with these commemorative structures.

230. Virginia’s law is a bit more complex and less focused on the protection of memorials
than on the authority of counties and local governments regarding war memorials. See Amanda
Lineberry, Essay, Payne v. City of Charlottesville and the Dillon’s Rule Rationale for Removal,
104 VA. L. REV. ONLINE 45, 4548 (2018) (discussing the application of Virginia Code § 15.2-
1812). Virginia is a Dillon’s Rule state and as such, local governments cannot independently take
action without express authority to do so from the state. See, e.g., John G. Grumm & Russell D.
Murphy, Dillon’s Rule Reconsidered, 416 ANNALS AM. ACAD. POL. & Soc. Sci. 120, 120 (1974).
The state did not clearly give authority to erect monuments to cities and towns until 1997.
Lineberry, supra, at 46-56. Thus, all monuments erected before 1997 (the vast majority of them)
that were erected by cities and towns (counties obtained this authority in 1904 and the state itself
always had it), were either done under a specific state law authorizing that monument or were
done without legal authority to do so. /d. The debates over Charlottesville’s monuments, erected
in the city in 1924, are wrapped up in this convoluted relationship between the state and local
government. /d. at 47-48.

231. See GA. CODE ANN. § 50-3-1(b) (2018).

232. See ALA. CODE § 41-9-231(6) (2017); Miss CODE ANN. § 55-15-81 (2018); N.C. GEN.
STAT. § 100-2 (2018); S.C. CODE ANN. § 10-1-165 (2018); TENN. CODE ANN. § 4-1-412 (2018);
VA. CODE ANN. § 15.2-1812 (2018).

233. Alabama Memorial Preservation Act of 2017, 2017 Ala. Laws 354 (codified as
amended at ALA. CODE §§ 41-9-230 to -237); Cultural History Artifact Management and
Patriotism Act of 2015, N.C. Sess. Laws 170 (codified as amended at N.C. GEN. §§ 100-2, 100-
2.1, 144-5, 144-9, 147-36, 160A-400.13); 2018 Tenn. Pub. Acts 1033 (codified as amended at
TENN. CODE ANN. §§ 4-1-401 to -419).

234. David A. Graham, Local Officials Want to Remove Confederate Monuments—but States
Won'’t Let Them, ATLANTIC (Aug. 25, 2017), https://www.theatlantic.com/politics/archive/2017/
08/when-local-officials-want-to-tear-down-confederate-monuments-but-cant/537351/ [https://
perma.cc/54WG-XBLN] (discussing this trend).

235. See, e.g., Kovvali, supra note 228, at 82-83 (discussing multiple statutes and the
preemptive effect of them).

236. See, e.g., 2015 N.C. Sess. Laws 170 (requiring none of the official designations for
protected properties and allowing protections of any objects of remembrance regardless of
whether they meet any particular preservation standards or guidelines).
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a. North Carolina

North Carolina’s Cultural History Artifact Management and
Patriotism Act of 201527 serves as a good example of a state government
seeking to preempt local authority. The act requires approval from the
North Carolina Historical Commission before any Confederate
monument can be “removed, relocated, or altered in any way.”?® It
prohibits the removal of any “object of remembrance located on public
property . . . whether temporarily or permanently” unless done in
accordance with the act.?3® While seeming to delegate the decision to
remove or relocate a monument to the Historical Commission, the statute
ties the hands of the commission by allowing relocation only “to a site of
similar prominence, honor, visibility, availability, and access that [is]
within the boundaries of the jurisdiction” where the statue is located.?*°
The law specifies that a Confederate monument “may not be relocated to
a museum, cemetery, or mausoleum unless it was originally placed at
such a location.”®! It also restricts relocations to situations where
“appropriate measures” are undertaken to preserve the object or
relocation is “necessary for construction, renovation, or reconfiguration
of buildings, open spaces, parking, or transportation projects.”?*?

While facially content-neutral, there is no question that the statute
seeks to prevent the removal of Confederate monuments, having been
passed during the debate over removal of a Confederate statue in Chapel

237. 2015 N.C. Sess. Laws 170 (codified as amended at N.C. GEN. STAT. §§ 100-2, 100-2.1,
144-5, 144-9, 147-36, 160A-400.13).

238. N.C. GEN. STAT. § 100-2.1(a).

239. Id. § 100-2.1(b).

240. Id

241. Id

242. Id. The statute contains three exceptions: highway markers, objects that a building
inspector has determined pose “a threat to public safety because of an unsafe or dangerous
condition,” and objects of remembrance on public land but owned by private parties and subject
to a legal agreement between the private and public parties. Id. § 100-2.1(c). It is not clear how
frequently the third category comes into play. Adam Lovelady gives the example of a Confederate
monument placed on courthouse grounds by the Daughters of the Confederacy, explaining:

If [a] private organization still owns the monument and a private agreement
governs removal and relocation, then that monument is not subject to the
statutory limits on removal. In that case removal would be governed by the
agreement between the organization and the local government on whose property
the statue is located.

Adam Lovelady, Statues and Statutes: Limits on Removing Monuments from Public Property,
CoATES’ CANONS: N.C. Loc. Gov’T L. (Aug. 22, 2017), https://canons.sog.unc.edu/statues-
statutes-limits-removing-monuments-public-property/ [https://perma.cc/KDE8-629Q)].
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Hill, North Carolina.?** The inclusion of “patriotism” in the name of the
act also signals that it is not focused on protecting examples of art and
architecture. When this law hampered local government’s efforts to
remove monuments, protestors tore down a statue of Robert E. Lee that
had been in place outside the county courthouse since 1924.2%* When
Takiya Thompson confessed to helping to pull down the statue, she
stated: “I chose to do that because I am tired of living in fear. I am tired
of white supremacy keeping its foot on my neck and the neck of people
who look like me[.]?**

Governor Roy Cooper has called on the legislature to repeal the state
law protecting such monuments.?*6 As the legislature has not moved in
that direction,?*” Cooper instead has begun proceedings as outlined in the
act, petitioning the state Historical Commission.?*3 Cooper would like to
relocate some Confederate monuments to a historic battlefield, where
they could be placed in context and perform an educational role.?* It is
not clear under the law whether that would be deemed acceptable as a site
of similar prominence or if it would be possible to meet the requirement
of remaining in the same jurisdiction. In August 2018, the North Carolina
Historical Commission voted to retain three monuments in Raleigh as it

lacked the authority to recommend removal or relocation under state
law.25°

243. See Jonathan M. Katz, Protester Arrested in Toppling of Confederate Statue in Durham,
N.Y. TIMES (Aug. 15, 2017), htips://www.nytimes.com/2017/08/15/us/protester-arrested-in-
toppling-of-confederate-statue-in-durham.html [https://perma.cc/R2ES-QEE3].

244. Id

245. Id.

246. E.g.,LynnBonner, NC Governor Has a New Site in Mind for 3 Confederate Monuments
on Capitol Grounds, NEWS & OBSERVER (Sept. 8, 2017, 5:58 PM),
https://www.newsobserver.com/news/politics-government/state-politics/article172115977 html
[https:/perma.cc/SLUD-56S53] (explaining that Cooper had “sent a formal request to move three
Confederate monuments from the State Capitol grounds to a historic site in Johnston County™).

247. See Graham, supra note 234 (suggesting that it is highly unlikely that the Republican
legislature that has already shown hostility to the Democratic governor would repeal the law,
stating, “the legislature—which shortly after Cooper won a tight and contested election stripped
him of a range of powers—responded, in effect, far chance”).

248. Bonner, supra note 246 (“Machelle Sanders, secretary of the Department of
Administration . . . sent the petition to the state historical Commission.”).

249. See Lynn Bonner, These 11 People Will Debate Moving NC Confederate Monuments.
One Says Request is ‘Political,” NEwS & OBSERVER (Sept. 20, 2017, 12:30 PM),
https://www.newsobserver.com/news/politics-government/state-politics/article174341606.html
[https://perma.cc/SPSA-JMKM].

250. Merrit Kennedy, 3 North Carolina Confederate Monuments Will Stay in Place,
Commission Decides, NPR (Aug. 22, 2018, 11:35 PM), https://www.npr.org/2018/08/22/
640923318/3-north-carolina-confederate-monuments-will-stay-in-place-commission-decides
[https://perma.cc/LS8G-NZ9T].
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b. Alabama

Alabama’s recently overturned Memorial Preservation Act of 2017%3!
prevented local governments from “relocat[ing], remov[ing], alter[ing],
renam[ing], or otherwise disturb[ing]” any public monument over forty
years old.”>?> The law contained no exceptions or mechanisms for
approval, as seen in North Carolina, unless the monument was more than
twenty but less than forty years old.?** Thus, for monuments erected
between 1977 and 1997, local governments could seek approval for “the
relocation, removal, alteration, or renaming” of monuments from the
Committee on Alabama Monument Protection.?* There appears to be
only one Confederate monument in Alabama erected between 1977 and
1997,%% the Confederate memorial in Centre, Alabama—a stone slab at
the Cherokee County Courthouse.?® The law did not apply to any
monuments dating after May 25, 1997. At least six Confederate-related
monuments have been put in place since 1997 in Alabama.?*’ The statute
offered no guidance on the standards the newly created Committee on
Alabama Monument Protection should apply. The eleven-person
committee was formed in August 2017 and was slated to be approved by
the Alabama legislature in January 2018.25% Additionally, the statute did

251. 2017 Ala. Laws 354 (codified as amended at ALA. CODE §§ 41-9-230 to -237 (2018)).

252. ALA. CODE § 41-9-232; see also Kovvali, supra note 228, at 87 (“| Tjhe Alabama statute
most strongly protects monuments that have been in place for forty years or more.”).

253. See ALA. CODE §§ 41-9-232(b), 41-9-235.

254. Id § 41-9-235.

255. SPLC, supra note 27, at 19-20 (listing 107 “publicly supported spaces dedicated to the
confederacy” in Alabama with years of establishment where available).

256. Confederate Veterans Memorial — Centre, AL, WAYMARKING.COM (Oct. 31, 2009, 1:47
PM), http://www.waymarking.com/waymarks/WM7JCC_Confederate Veterans Memorial
Centre_AL [https://perma.cc/Y6UP-CE5R] (describing monuments and historical markers and
noting the memorial was installed on April 24, 1988, by a local chapter of the Sons of Confederate
Veterans).

257. See SPLC, supra note 27, at 19-20 (listing a Town of Midway monument erected in
2010, a statue of Admiral Raphael Semmes in Mobile from 2000, a 2010 monument to the 10”
Rifled Sea Coast Columbiad in Mobile, a 2006 Confederate monument at the courthouse in
Moulton, a monument to General Joseph Wheeler that same year in Rogersville, and a 2002
monument in Prattville to the Prattville Dragoons); see also Connor Sheets, New Confederate
Memorial Unveiled in Alabama, AL.COM (Aug, 27, 2017), https://www.al.com/news/index.ssf/
2017/08/more_than_200_pecople_attend_un.html [https://perma.cc/N8FM-C6Q2] (describing the
unveiling of a new “modest stone marker” commemorating unknown Confederate soldiers of
Crenshaw County).

258. See Sherri Jackson, Alabama Monument Protection Committee Named by State
Officials, CBS 42, https://www.cbs42.com/news/alabama-monument-protection-committee-
named-by-state-officials/867995886 [https://perma.cc/1.493-MPPK] (last updated Aug. 17,2017,
9:47 PM) (“The committee members still have to be approved by the Alabama Legislature which
is not in session again until January [2018].”).
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not provide funding or support for either monument upkeep or public
safety costs related to potential protests and other actions.?>

The City of Birmingham put this law to the test in its efforts to remove
a Confederate monument in Linn Park.?®® In the wake of the state law
banning removal or relocation, Mayor William Bell placed a black
wooden wall around the base of the statue in August 2017.%6! The City
argued that this was not a violation of the Alabama Monument Protection
Act because it did not actually alter the monument, which the city
describes as being “offensive to many Birmingham residents.”**? The
state apparently disagreed, because the Attorney General sued the City,
seeking large fines (potentially more than $6 million depending on how
one calculates each violation).?®®> The Alabama Attorney General
interprets “altered” or “otherwise disturbed” to include “affixing tarps
and placing plywood” around a memorial.?** The City also argued the
complete ban on removal, relocation, or alteration of these monuments
violates the equal protection clause of the Fourteenth Amendment 2%

On January 14, 2019, Judge Michael Graffeo overturned the law based
on its limitation on the city’s freedom of speech and lack of due process
of law. On the First Amendment issue, the court described the message
of the statue as an “homage to the Confederacy” and showed that the
Memorial Preservation Act gave “absolute control and final authority

259. See Kyle Gassiott, State of Alabama Fights Local Community over Confederate Statue,
MARKETPLACE (Mar. 14, 2018, 6:58 AM), htips://www.marketplace.org/2018/03/14/life/lawsuit-
over-protest-confederate-statue-alabama-heads-court  [https://perma.cc/WZE3-W3ZU] (noting
that state democratic representative Juandalynn Givan argued that “the law places an undue
burden on communities because it forces them to keep a monument but doesn’t set aside any
money for upkeep”).

260. See, e.g., Stephen Quinn, Arguments Heard in Legal Battle over Birmingham’s
Confederate Monument, ABC 3340 (Apr. 13, 2018), https://abc3340.com/news/local/arguments-
heard-in-legal-battle-over-birminghams-confederate-monument [https://perma.cc/8N3N-SCFL].

261. Erin Edgemon, Birmingham Covers Confederate Monument as City Considers
Removal, AL.coM (Aug. 15, 2017), htips://www.al.com/news/birmingham/index.ssf/2017/
08/defy_state law_and_remove_confhtml [https:/perma.cc/KESA-QRDIJ] (documenting the
construction of the wall with photos and text). Jonathan Austin, President of the Birmingham City
Council, had advocated simply removing the monument and paying what he believed would be a
$25,000 fine for doing so. Hanno van der Bijl, Judge to Hear Case over Downtown Confederate
Monument, BRMINGHAM Bus. 1. (Jan. 17, 2018, 8:04 AM), https://www.bizjournals.com/
birmingham/news/2018/01/17/judge-to-hear-case-over-downtown-confederate.html  [https://
perma.cc/NZ7S-CHXK]. After the mayor decided to conceal the monument, a GoFundMe
account was started to pay the fine of $25,000 for the removal of the monument. /d.

262. Quinn, supra note 260.

263. Id.

264. Erin Edgemon, AG Files Lawsuit Against Birmingham over Confederate Monument,
AL.coM (Aug. 16, 2017), https://www.al.com/news/birmingham/index.ssf/2017/08/ag_files

_lawsuit_against_birmi.html [https://perma.cc/45ZB-Z8§WN].

265. Quinn, supra note 260.



