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sent and protect children in abuse and neglect proceedings.' 1 4

To effectively implement this mandate, the legislature appropriated
funds "to be administered through the State Courts System to provide
guardian ad litem representation for children .... ,,I 15 In 1982, the legis-
lature appropriated funds through the State Court Administrator's Office
for a statewide coordinated Guardian Ad Litem Program. 16 In 1985,
the Florida Supreme Court adopted written standards of operation to
govern the administration of this program." '7 Among other things, the
standards provide for the chief judge of each judicial circuit to supervise
the program and to mandate in-service training for volunteer guardians
at least ten times annually." 8 This program is part of the juvenile court
administration structure. The project director is a department head in the
court, answering directly to the chief judge of the circuit through the
court programs director.

This administrative placement guarantees close cooperation

amendments, each one broadening the scope of the guardian's role. In 1988, the legislature
clarified the guardian's role in criminal proceedings, see FLA. STAT. § 914.17 (1993), and in 1990,
the legislature affirmed the role of the guardian ad litem in dissolution/custody cases. See supra
note 2; FLA. R. Juv. P. 8.215(b) ("The court shall appoint a guardian ad litem to represent the
child in any proceeding as required by law."); see also In re E.F. v. Department of Health &
Rehabilitative Servs., 639 So. 2d 639, 643 (Fla. 2d DCA 1994) (holding the omission of a
guardian ad litem in the termination proceeding did not rise to the level of fundamental error but
certified the question to the supreme court as a matter of great public importance). Several states
hold that failure to comply with the statute requiring the appointment of a guardian ad litem is
reversible error. Id.; In re R.M. v. Steuben County Dep't of Public Welfare, 599 N.E.2d 227, 229
(Ind. Ct. App. 1992).

114. In Florida, the guardian serves in five major roles: (1) investigator on behalf of the child;
(2) monitor of the agencies and persons who provide services to the child to ensure that court
orders are carried out and that services are provided to the family; (3) protector of the child from
the harmful effects of court proceedings; (4) spokesperson for the best interests of the child; and
(5) reporter to the court presenting information and helping the court to determine the child's best
interests. HOFFENBERG ET AL., supra note 49, at 21-22; see also FLA. STAT. § 39.465(2) (Supp.
1994); FLA. R. Juv. P. 8.215(c).

115. Supreme Court of Florida Administrative Order, Feb. 18, 1985.
116. Certain guardian program expenses are funded through local county court budgets.
117. See, e.g., Brevard County v. Lanford, 588 So. 2d 669, 670 (Fla. 5th DCA 1991)

(discussing supreme court's minimal standards of operation).
118. The chief judge may designate a supervisor responsible for daily "administrative

supervision of the program." The central state office is run under the auspices of the Office of the
State Courts Administrator with the Supreme Court. The role of the Office of the State Courts
Administrator is to monitor and evaluate the program in each judicial circuit. Supreme Court
Administrative Order: Minimal Standards of Operation, State of Florida Guardian Ad Litem
Program, (Feb. 7, 1985); HOFFENBERG ET AL., supra note 49, at 20-21.
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between the judges and program staff," 19 and fosters a symbiotic12 ° rela-
tionship with the lay guardians. Judges also rely on these lay guardians,
who are considered an arm of the court,' 2' to be the judges' eyes and
ears. This relationship confers significant credibility and validity to the
guardian's recommendations in the courtroom.

Still, the lay guardian is an independent volunteer citizen who
works, not for a judge or program, but for the sheer satisfaction of
"doing good." Guardians have no special privileges. 122  They are
merely another party to the case, obligated to comply with all rules of
evidence and procedure. The guardian's relationship to the program is
that of a student to a teacher. 23 There is no doubt that this is an influen-
tial relationship. However, it is the independent guardian who has been
properly trained in children's issues from whom the judge wants to hear.
The guardian program itself does not participate in any dependency or
termination proceedings and does not make decisions for appointed
guardians. Nor does the program appear in court to exercise any power
or to represent any person.124 In practice, the judge appoints the pro-
gram which then selects an appropriate guardian based on several crite-
ria, including cultural compatibility and residential proximity. 2 '

119. But cf Jeff Schweers, Barkett Calls For Better Budgeting For Judiciary, FLA. B. NEws,
Feb. 1, 1993, at 16 (Chief Justice Barkett pointed out to the Senate Judiciary Committee the need
to shift some programs, including the guardian program, out of the court budget because the courts
have no control over the programs. She also questioned whether the program should remain
within the courts' purview, as there is an apparent conflict of interest in that relationship.). When
the guardian program was first being developed, there was talk about having the program
governed by HRS because it was not clear if the judicial branch was the proper place for this
advocacy function. The debate continues. Telephone interview with Mignon Beranck, Deputy
State Courts Administrator, Legal Affairs & Education Division of the Office of State Courts
Administrator (Aug. 9, 1994).

120. Bross, supra note 64, at 15; Fraser, supra note 2, at 29.
121. See Shahood, supra note 2, at 14.
122. In fact, guardians routinely complain of being ignored by HRS and the parents' attorney

and of always having to play "catch-up." Interview with Cindy Lerner, State of Florida Guardian
Ad Litem Program attorney, Eleventh Judicial Circuit, in Miami, Fla. (Aug. 17, 1994).

123. The program serves solely an administrative function. It trains volunteers and facilitates
their appointment as guardians. The program has a full-time staff that, among other things,
screens potential guardians, trains them, reviews their written recommendations to the court, and
provides consultation. The staff also recruits and trains pro bono attorneys to represent the
guardians. The Eleventh Circuit guardian program is the largest in the nation with approximately
650 lay guardians and 350 pro bono attorneys. Interview with Joni Goodman, State of Florida
Guardian Ad Litem Program Director, Eleventh Judicial Circuit, in Miami, Fla. (Mar. 5, 1994).
Though it is the largest program, there are only enough volunteers to accept about half of the
abuse or neglect cases that come before the court. Id.

124. "[T]he guardian ad litem program is only a program, the implementation of an idea or
plan .... Department of Health & Rehabilitative Servs. v. Cole, 574 So. 2d 160, 163 (Fla. 5th
DCA 1990).

125. Carmen Ray-Bettineski, Court-appointed Special Advocate: The Guardian Ad Litem for
Abused and Neglected Children, Juv. & FAm. CT. J., Aug. 1978, at 68; Interview with Joni
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Although guardians act independently, the question has arisen
whether they are members of the judicial branch. The nature of their
role as surrogate protector of the best interests of the child and their
appointment and training suggests that they are. The program is a part
of the judicial branch, but it is unclear whether individual guardians
should also be considered a part of the judiciary. If they are to be con-
sidered members of the judiciary because they are trained by the guard-
ian program or because they are appointed by a judge, then their
statutory authority to file a petition for dependency and their practice of
pursuing termination of parental rights creates conflict of interest and
separation of powers dilemmas. To clarify this issue requires a careful
analysis of a termination of parental rights proceeding and the role,
responsibilities, and duties of the guardian ad litem.

A termination proceeding does not comfortably fall within the usu-
ally understood parameters of either a civil or criminal case. 126 It seems
best characterized as "quasi-prosecutorial." Although the purpose of the
action is expressly not to punish the person creating the condition of
dependency, 127 the complete and irrevocable termination of the rights of
a natural parent to his or her child is undeniably a significant and intru-
sive exercise of state power. Because of this consequence, which neces-
sarily entails the deprivation of certain liberties, the U.S. Supreme Court
has held that due process requires the state to support its allegations by
at least clear and convincing evidence. Having concluded that the pre-
ponderance standard falls short of meeting the demands of due process
and that the reasonable doubt standard is not required, the Supreme
Court adopted an intermediate burden of proof that strikes what it
believes to be a fair balance between the rights of the individual and the

Goodman, State of Florida Guardian Ad Litem Program Director, Eleventh Judicial Circuit, in
Miami, Fla. (Aug. 8, 1994). But see Cole, 574 So. 2d at 163 (trial court in dependency action
cannot appoint program to designate guardian ad litem or indirectly delegate to program or its
circuit director the judicial power to appoint the guardian, but should directly appoint guardian
itself based on a list of qualified persons provided by the circuit director).

126. The United States Supreme Court, in Santosky v. Kramer, 455 U.S. 745, 762 (1982), has
stated that "the factfinding stage of a state-initiated permanent neglect proceeding bears many of
the indicia of a criminal trial" because of the following factors:

The Commissioner of Social Services charges the parents with permanent neglect.
They are served by summons. The factfinding hearing is conducted pursuant to
formal rules of evidence. The State, the parents, and the child are all represented by
counsel .... The attorneys submit documentary evidence, and call witnesses who
are subject to cross-examination.... [T]he judge then determines whether the State
has proved the statutory elements [by the proper burden of proof7.

Id. (citations omitted) (emphasis added). Although this is state action, these elements are present
in civil trials as well.

127. FLA. STAT. § 39.404(2) (Supp. 1994). But see Lassiter v. Department of Social 'Servs., 42
U.S. 18, 40 (1981) ("removal of a child from the parents is a penalty as great, if not greater, than a
criminal penalty") (Blackmun, J., dissenting) (quoting H.R. Rep. No. 95-1386, at 22 (1978)).
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concerns of the state. 128

Another unique fact about the termination process in Florida is that
indigent parents are held to have a constitutional right to counsel at state
expense. 129 This right derives not from the Sixth Amendment's right to
counsel, but from the Fourteenth Amendment's guarantee of due pro-
cess. 130  Additionally, the compulsory nature of a termination is more
like a criminal than a civil trial. For instance, if the parents fail to com-
ply substantially with the case plan before the eighteenth month judicial
review, HRS is mandated to file for termination of parental rights.' 31

In contrast, a termination proceeding is civil in nature because any-
one with knowledge can file a petition to terminate parental rights. 132

Trial is without a jury and the adjudication focuses not on a person but a
relationship. Liberty interests of the parents themselves are not at issue.
Furthermore, the Supreme Court has held that the custodian of a child
may not invoke the Fifth Amendment's privilege against self-incrimina-
tion to resist an order of the juvenile court to produce the child.133

What seems to emerge from the statutes and common law is the
idea that a termination proceeding is permissive state action based on the
doctrine of parens patriae and that either the executive branch (i.e.,

128. Santosky, 455 U.S. at 747-48. The Supreme Court held a clear and convincing evidence
standard "adequately conveys to the factfinder the level of subjective certainty about his factual
conclusions necessary to satisfy due process." Id. at 768-70. The Florida Supreme Court,
however, had adopted the "clear and convincing" standard long before the federal system. Torres
v. Van Eepoel, 98 So. 2d 735, 737 (Fla. 1957).

129. The Florida Supreme Court recognized the important and fundamental interests at stake in
termination of parental rights proceedings and has held "a constitutional right to counsel
necessarily arises where the proceedings can result in permanent loss of parental custody ...
[C]ounsel will always be required where permanent termination of custody might result." In re
D.B., 385 So. 2d 83, 87, 91 (Fla. 1980). See also FLA. R. Juv. P. 8.515. This is more protection
than the United States Supreme Court requires in these cases. In Lassiter, the Court held that the
appointment of counsel in termination proceedings may be determined by the state courts on a
case-by-case basis. 452 U.S. at 31-32.

130. In re D.B., 385 So. 2d at 89.
131. FLA. STAT. § 39.454(2) (Supp. 1994).
132. FLA. STAT. §§ 39.461, 39.464. The grant of this right-of-action to persons with

knowledge has been held constitutional. In re C.B., 561 So. 2d 663, 666 (Fla. 5th DCA 1990).
Reversing a lower court decision finding section 39.461(1) unconstitutional, the court stated:

We hold that the State has a sufficiently compelling interest in the welfare of
children to authorize someone with knowledge of facts sufficient to terminate
parental rights to bring that issue before a judge even if (particularly when) HRS
does not agree.... [W]e think it appropriate to construe the term [any other person
who has knowledge] to mean someone who is in a peculiar position so that such
knowledge can be reasonably inferred; for example, the judge familiar with the file,
the guardian or attorney ....

Id. See also Padgett v. Pettis, 445 So. 2d 633, 635 (Fla. 1st DCA 1984), dismissed, 450 So. 2d
487 (Fla. 1984) (grandparents have standing to seek declaration of dependency under FLA. STAT.
§ 39.404).

133. Baltimore City Dep't of Social Servs. v. Bouknight, 493 U.S. 549, 555-56 (1990).
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HRS) or the judiciary (through the guardian and an attorney representing
the guardian) may carry these actions forward. Although the law man-
dates HRS to pursue termination of parental rights under certain circum-
stances,' 3 4 it is unclear whether it is a required party or the only party
permitted to litigate termination cases. Florida law requires that an
attorney for HRS must represent the state in termination proceedings, 135

but the Florida Rules of Juvenile Procedure establish that HRS is merely
a discretionary party.136 The Florida Supreme Court has held that legal
representation on behalf of HRS is required at every stage of juvenile
dependency proceedings. 3 7 In practice, children and their guardians
have sought termination of parental rights without an HRS attorney pres-
ent. 138 In substance, however, HRS is a participant in the proceedings
every time an HRS social worker testifies on behalf of the agency in
favor of termination. 139

Prior to the Florida Supreme Court's administrative order in 1985
requiring the court to appoint guardians, the Fifth and Second District
Courts of Appeal suggested that the primary responsibility for assuring a
child's representation through the procurement of a guardian ad litem
rested with HRS. 4 ° The Supreme Court of Wisconsin has gone so far as
to assert that the guardian ad litem is a "state actor" because its authority
derives from the state's parens patriae power and is purely statutory.' 41

134. See supra note 131.
135. FLA. STAT. § 39.014 (1993). The statute mandates that for dependency cases "an attorney

for the [D]epartment of [Health and Rehabilitative Services] shall represent the state. The
department may contract with outside counsel or the state attorney, pursuant to § 287.059, for
legal representation .. " Id.

136. FLA. R. Juv. P. 8.210(a)(b) "[T]he terms 'party' and 'parties' shall include the petitioner,
the child, the parent, the guardian ad litem where appointed, and the custodian .... The state
attorney's office or the Department of Health and Rehabilitative Services may become a party
upon notice to all other parties and the court." Id. (emphasis added).

137. In re Advisory Opinion HRS Nonlawyer Counselor, 547 So. 2d 909 (Fla. 1989)
(Overburdened by approximately 100,000 reports of abused and neglected children, HRS
permitted lay counselors to engage in the practice of law by drafting legal documents and
representing HRS in court in uncontested dependency proceedings.). See FLA. STAT. § 39.014
(1993) (HRS may contract with outside counsel or the state attorney for legal representation.).

138. E.g., Department of Health & Rehabilitative Servs. v. Kahn, 639 So. 2d 689, 690 (Fla. 5th
DCA 1994) (HRS did not initiate or prosecute the termination proceedings); Kingsley v. Kingsley,
623 So. 2d 780, 783-84 (Fla. 5th DCA 1993) (child cannot petition court in his own name because
he lacks requisite legal capacity, however, an adult person of reasonable judgment and integrity
may conduct the litigation for the minor); see also Blair, supra note 38, at 22 ("The indifference
and inaction of the Florida Department of Health and Rehabilitative Services (HRS) left Gregory
Kingsley, then 1 I years old, with no choice but to act for himself.").

139. In re A.S., 118 Daily Wash. L. Rep. 2221, 2228 (D.C. Super. Ct. 1990).
140. In re M.P., 453 So. 2d 85, 87 (Fla. 5th DCA 1984), rev. denied, 472 So. 2d 732 (Fla.

1985); In re R.W., 409 So. 2d 1069, 1070 (Fla. 2d DCA 1981), rev. denied, 418 So. 2d 1279 (Fla.
1982).

141. In re L.W., 482 N.W.2d 60, 71 (Wis. 1992).
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The guardian's duty is to assist those who are defenseless and who are
of special concern to the government.'4 2 Moreover, guardians ad litem
are legally obligated to do everything within their power to insure a
judgment that is in the child's best interest. 43

The statutes recognize that a protector of the "defenseless" must be
an advocate. In particular, Florida law makes many references to the
guardian's participation in proceedings as the representative of the child-
party. In fact, in termination proceedings the guardian is a party' 44 and
is entitled to receive all process and service. 5 A guardian is repre-
sented by a program staff attorney or a pro bono attorney. 146 An attor-
ney is necessary to represent the guardian because, as a party, the
guardian is entitled to present the case, examine and cross-examine wit-
nesses, submit evidence, and prepare motions or petitions for relief or
appeal from orders or judgments. "1

7 The statute is silent, however, on
whether guardians can independently litigate termination actions. In
practice, attorneys for guardians have litigated such actions, concur-
rently representing both the guardian and HRS when their interests are
aligned. In cases when HRS and the guardian both agree that termina-
tion of parental rights is in the best interest of the child, the question
remains whether HRS can waive its presence in the courtroom without
violating the separation of powers doctrine. 148

142. Bross, supra note 64, at 14.
143. Fraser, supra note 2, at 29; see also Bross, supra note 64, at 15.
144. FLA. STAT. § 39.01(71) (Supp. 1994) (" 'Party,' for purposes of a shelter proceeding,

dependency proceeding, or termination of parental rights proceeding, means the parent of the
child, the petitioner, the department, the guardian ad litem when one has been appointed, and the
child."). See also FLA. R. Juv. P. 8.210(a).

145. FLA. STAT. § 39.465(2)(d); see also id. § 39.462(l)(a)(7).
146. The guardian ad litem is not an attorney for the child. FLA. R. Juv. P. 8.215(0.
147. E.g., In re M.S., 623 So. 2d 1239, 1240 (Fla. 2d DCA 1993) (upholding termination of

parental rights where guardian ad litem "showed by clear and convincing evidence that the
children had been adjudicated dependent"). See Nancy Neraas, Comment, The Non-Lawyer
Guardian Ad Litem in Child Abuse and Neglect Proceedings: The King County, Washington
Experience, 58 WASH. L. REV. 853, 863-64 (1983). The regulations implementing the Federal
Child Abuse Prevention and Treatment Act prohibit the guardian from being the attorney
responsible for presenting the evidence alleging child abuse or neglect. 45 C.F.R. § 1340.14(g)
(1986); In re Christina D., 525 A.2d 1306 (R.I. 1987) (court-appointed guardian ad litem had
standing to intervene in adoption proceedings); In re Jamie "Ti", 599 N.Y.S. 2d 892, 893-94
(App. Div. 1993) (child in abuse proceeding entitled to effective assistance of counsel).

148. An agency having temporary legal custody of the child is not prevented, through its
attorney, from waiving its presence at the termination hearing. In re L.H., 634 A.2d 1230, 1233-
34 (D.C. 1993). Any party can waive its presence at a proceeding. Such a waiver, however, does
not constitute a withdrawal from the action and the party remains bound by the proceeding. See
Arrington v. Robertson, 114 F.2d 821, 823 (3d Cir. 1940).
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V. SEPARATION OF POWERS

Time and again the United States Supreme Court has reaffirmed the
importance in our constitutional scheme of the separation of governmen-
tal powers into the three coordinate branches.' 49 The Framers of the
Federal Constitution viewed the separation of powers doctrine as the
central guarantee of a just government. 150 Similarly, Article II, Section
3 of the Florida Constitution151 provides: "The powers of the state gov-
ernment shall be divided into legislative, executive and judicial
branches. No person belonging to one branch shall exercise any powers
appertaining to either of the other branches unless expressly provided
herein."' 52 This mandate encompasses two fundamental prohibitions
directed at constitutionally prescribed powers. First, no branch may
encroach upon the power of another. 5 3 Second, no branch may dele-
gate its constitutional power to another branch.' 54

The standard for determining whether one branch has unconstitu-
tionally encroached on the power of another is whether a power apper-
tains exclusively to one branch. 155 A power appertains to a branch if it
is expressly or explicitly granted in the Constitution. 56 Florida's Con-
stitution is silent regarding the protection of children and therefore does
not grant exclusive power over children's welfare to any branch.
Accordingly, even if a court-appointed guardian stands in the same
shoes constitutionally as the statewide guardian program, there would

149. Morrison v. Olson, 487 U.S. 654, 693 (1988).
150. Id. at 697 (Scalia, J., dissenting).
151. The Florida legislature has declared that the State of Florida intends to have a policy that

separates the powers among the executive, judicial, and legislative branches of the government.
FLA. STAT. § 20.02 (1993). The statute indicates that:

(1) The state constitution contemplates the separation of powers within state
government among the legislative, executive, and judicial branches of the
government. The legislative branch has the broad purpose of determining policies
and programs and reviewing program performance. The executive branch has the
purpose of executing the programs and policies adopted by the legislature and of
making policy recommendations to the legislature. The judicial branch has the
purpose of determining the constitutional propriety of the policies and programs and
of adjudicating any conflicts arising from the interpretation or application of the
laws.

Id.
152. FLA. CONST. art. II, § 3.
153. E.g., Chiles v. Children A, B, C, D, E and F, 589 So. 2d 260, 268-69 (Fla. 1991) (finding

FLA. STAT. § 216.221(2) unconstitutional as a violation of the separation of powers because it
delegated to the executive branch the legislature's exclusive authority to appropriate state funds
and make decisions regarding the purposes for which public funds may or may not be applied).

154. Chiles, 589 So. 2d at 264; cf. Broward County v. LaRose, 505 So. 2d 422, 423 (Fla. 1987)
(holding that legislature can create agencies with quasi-judicial powers but it cannot authorize
them to "exercise powers that are fundamentally judicial in nature").

155. State ex rel. Young v. Duval County 79 So. 692 1698 (Fla. 1918).
156. Id.
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only be a separation of powers issue if the power to bring, maintain, and
litigate termination of parental rights actions appertains exclusively to
the executive branch.

Florida law does not grant exclusive power over the rights of chil-
dren to any branch. HRS is an agency created by statute and it possesses
only those powers given to it by the legislature.' 57 HRS is not granted
exclusive power concerning the rights of children either in its enabling
act or in the statutory provisions relating to juveniles. 158 Because
neither the Constitution nor the statutes award HRS exclusive power
over children, such powers are granted, if at all, by specific statute.' 59

For example, in 1969 the legislature expressly granted HRS power over
children's rights involved in dependency proceedings, 60 and in 1987 the
legislature authorized HRS to perform duties involving termination of
parental rights. 161 Neither statutory grant of power is exclusive.

The legislature has also given the judiciary important powers in
child welfare matters. Numerous statutory provisions vest power over
matters relating to children in the circuit courts.' 62 The legislative intent
embodied in these laws is "that the court and not the agency have pri-
mary responsibility in custody matters."'' 63  Statutes have also recog-
nized the court's inherent jurisdiction"6 over child welfare issues by
making it the court's responsibility to appoint a guardian in cases
involving child abuse or neglect.' 65 Thus, the judiciary has both inher-
ent and statutory authority to take actions necessary to protect children's
welfare. In addition, the executive branch, acting through HRS, also has
the statutory power to protect the welfare of children. The judicial and

157. Family Servs. v. State, 319 So. 2d 72 (Fla. 1st DCA 1975).
158. See Department of Health & Rehabilitative Servs. v. Hollis, 439 So. 2d 947, 948 (Fla. 1st

DCA 1983).
159. Family Servs., 319 So. 2d at 76.
160. Ch. 69-268, § 1, Laws of Fla. (codified at FLA. STAT. § 409.145 (1969)).
161. Ch. 87-289, § 9, Laws of Fla. (codified at FLA. STAT § 39.461 (1987)).
162. See, e.g., FLA. STAT. § 39.46(2) (1993) ("circuit court shall have exclusive original

jurisdiction of a proceeding involving termination of parental rights"); id. § 39.462 (process for
termination of parental rights); id. § 39.465 (right to counsel and appointment of guardian ad
litem); id. § 39.466 (advisory hearing); and id. § 39.467(1) ("the Court shall consider the grounds
for termination and manifest best interest of the child."). See also id. § 415.508(1) (appointment
of guardian ad litem for abused or neglected child).

163. Department of Health & Rehab. Servs. v. Brooke, 573 So. 2d 363, 369 (Fla. 1st DCA
1991) (clear legislative intent evidenced in Chapter 39 is "that the court and not the agency [HRS]
have primary responsibility in custody matters") (citing Family Services v. State, 319 So. 2d 72,
75 (Fla. 1st DCA 1975).

164. Even without express statutory authority, courts have inherent jurisdiction to take those
actions that are necessary to protect a child's welfare. E.g., Waters v. Waters, 578 So. 2d 874
(Fla. 2d DCA 1991); Department of Health & Rehabilitative Servs. v. Hollis, 429 So. 2d 947, 949
(Fla. 1st DCA 1983).

165. FLA. STAT. § 415.508(l) (1993).
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executive branches, therefore, have overlapping and often concurrent 66

jurisdiction over children.' 67

While the separation of powers principle prohibits any branch from
usurping an exclusive power granted to another branch, the U.S.
Supreme Court has never held that the U.S. Constitution requires the
three branches of the federal government to "operate with absolute inde-
pendence." 68 However, under Florida law the application of this princi-
ple when the powers of the branches overlap has been the subject of
much controversy. 69  The Fifth District Court of Appeal determined
that when such an overlap occurs with respect to child welfare issues,
each branch may constitutionally proceed with its legislative mandate:

[A] number of Florida Statutes delegate power over matters relating
to child custody and commitment proceedings to both HRS and to the
circuit courts. When such an overlap of powers occurs, the legitimate
exercise of powers of one branch, in this case the judiciary, cannot be
said to violate the doctrine of separation of powers. 17 0

In addition to child custody matters, filing a termination petition
appears to be a legitimate overlapping power,' 7' given to both HRS and
the guardian ad litem.' 72 Florida law gives standing to bring a civil
cause of action not only to the guardian, but to any person with knowl-
edge of the facts. 173 The fact that HRS may also maintain such an action
does not mean that this provision invades a constitutionally prescribed

166. For example, both HRS and the guardian ad litem have been conferred with the authority
to file petitions alleging child abuse with the court. FLA. STAT. §§ 39.461, 39.464 (Supp. 1994).

167. E.g., In re A.B., 444 So. 2d 981 (Fla. 1st DCA 1983); In re T.G.T., 433 So. 2d 11, 12
(Fla. 1st DCA 1983); In re J.R.T., 427 So. 2d 251, 252 (Fla. 5th DCA 1983).

168. Morrison v. Olson, 487 U.S. 654, 693-94 (1988) (quoting United States v. Nixon, 418*
U.S. 683, 707 (1974)).

169. Department of Health & Rehabilitative Servs. v. Hollis, 439 So. 2d 447, 948 (Fla. 1st
DCA 1983). The existence of overlapping and often concurrent jurisdiction over children by the
judiciary and executive branches has resulted in a number of cases involving the separation of
powers clause. Several of these cases arose when the court exercised that power contrary to the
wishes of HRS. See, e.g., In re J.S., 444 So. 2d 1148 (Fla. 5th DCA 1984) (ordering HRS to assist
mother in instituting a paternity action against putative father to establish a duty of support not
violative of separation of powers); Hollis, 439 So. 2d at 948 (directing HRS to file a petition for
permanent commitment of minor children did not violate separation of powers). See also In re
C.B., 561 So. 2d 663 (Fla. 5th DCA 1990) (rejecting HRS's constitutional challenge to filing of
petition to terminate parental rights by guardian with personal knowledge of facts); In re J.R.T.,
427 So. 2d 251, 252 (Fla. 5th DCA 1983) (rejecting contention that court could not initiate
proceedings for termination of parental rights).

170. Hollis, 439 So. 2d at 948 (citations omitted).
171. See In re J.S., 444 So. 2d at 1150; Hollis, 439 So. 2d at 948; In re C.B., 561 So. 2d at 666.
172. See FLA. STAT. §§ 39.461, 39.464 (Supp. 1993).
173. FLA. STAT. § 39.464 (Supp. 1994); In re A.S., 118 Daily Wash. L. Rep. 2221, 2228 (D.C.

Super. Ct. 1990) ("the idea of private citizen enforcement of public rights is embedded in our
constitutional system") (quoting United States ex. rel. Stillwell v. Hughes Helicopters, Inc., 714 F.
Supp. 1084, 1086 (C.D. Cal. 1989)).
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executive power or any power that is fundamentally and exclusively
executive in nature. 74 Even though authority in this area is overlapping
and concurrent, the executive branch still retains sufficient mechanisms
for control so there is no unlawful encroachment upon its role of insur-
ing that the laws are faithfully executed. However, because HRS is the
primary party responsible for terminating parental rights, problems arise
when guardians, pursuant to their authority to protect children, take the
lead in fulfilling the legislative goal of removing children from foster
care by litigating termination cases. Because a termination proceeding
is such a unique hybrid of criminal and civil elements, one could argue
that the guardian is usurping the executive branch's exclusive function
to charge and prosecute.

The Florida Supreme Court has expressly held that the judiciary
may not interfere with the discretionary executive function of the prose-
cutor. 17 5 The basic right protected by the separation of the powers of the
judicial and executive branches is the right to an impartial hearing
before an impartial tribunal. 176 The Florida Supreme Court recognizes
that "[t]he fundamental concern of keeping the individual branches sepa-
rate is that the fusion of the powers of any two branches into the same
department would ultimately result in the destruction of liberty.' 77 The
risk of allowing the guardian to independently litigate a termination pro-
ceeding is that the judicial branch might unite with the executive branch
and thereby endanger the court's ability to objectively weigh the evi-
dence. Judges, now holding the judicial and executive powers, could
enforce the law as they choose and "behave with all the violence of an
oppressor." 78 On the other hand, these matters are in juvenile court,
and HRS is not the state attorney. To the contrary, a court may interfere
with executive discretion and order HRS to perform its duty, if HRS has
disregarded that duty.' 79

174. Cf Morrison v. Olson, 487 U.S. 654, 695 (1988) (in a federal context, holding
independent counsel provisions of the Ethics in Government Act of 1978, which allows for a
court-appointed counselor to investigate and prosecute certain high-ranking government officials
for violations of federal criminal laws, did not work any judicial usurpation of properly executive
functions). "[T]he power to appoint inferior officers such as independent counsel is not in itself
an 'executive' function in the constitutional sense, at least when Congress has exercised its power
to vest the appointment of an inferior office in the 'courts of Law.' " Id. at 695.

175. State v. Bloom, 497 So. 2d 2, 3 (Fla. 1986).
176. See Ford v. Piper Aircraft Corp., 436 So. 2d 305, 307 (Fla. 5th DCA 1983).
177. Chiles v. Children A, B, C, D, E, & F, 589 So. 2d 260, 263 (Fla. 1991).
178. David A. Martland, Note, Justice Without Favor: Due Process and Separation of

Executive and Judicial Powers in State Government, 94 YALE L.J. 1675, 1677-78 and n.22 (1985)
(quoting THE FEDERALIST No. 47, at 303 (James Madison)); see also Ward v. Village of
Monroeville, 409 U.S. 57, 61-62 (1972) (reversing traffic conviction where mayor served as
judge).

179. Department of Health & Rehabilitative Servs. v. Kahn, 639 So. 2d 689 (Fla. 5th DCA
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At least one court has held that allowing the guardian ad litem to
initiate and pursue termination proceedings does not violate due pro-
cess.180 The identity of the petitioner does not alter the basic procedures
that govern the conduct of these proceedings. Unlike a criminal case in
which a public prosecutor must disclose evidence favorable to the
accused and refrain from prosecution in the absence of probable
cause," s' HRS owes no special duties to the parents. When a guardian
substitutes for HRS, none of the procedural protections are eliminated.
The guardian is subject to, and must comply with, all the necessary rules
applicable to all parties in termination proceedings.

Under Florida law, parents are represented by appointed counsel
throughout the dependency and termination proceedings, a privilege the
United States Supreme Court has held is not required in all cases. 8 2

The parents are provided the opportunity to engage in full discovery, to
receive notice of all matters and to be heard on any of the issues. As
dictated by the United States Supreme Court, the grounds for termina-
tion must be proven by clear and convincing evidence. 8 3 Unless the
parents can demonstrate that some prejudice actually occurred, HRS's
failure to appear should not destroy the kind of liberty contemplated by
the constitutional mandate of separate powers and due process. 8 4

In Florida, as in many other states, guardians ad litem, represented
by pro bono attorneys, routinely petition and litigate termination pro-
ceedings. 85 Courts have consistently assumed that the statutory provi-

1994). In Kahn, the court ordered HRS to have a staff meeting to determine whether to terminate
parental rights or keep the child in long term relative placement. HRS moved to terminate
supervision but the trial court denied the motion. The guardian ultimately petitioned to terminate
parental rights and during litigation called an expert to testify. Id. at 690. Even though HRS did
not initiate or litigate the termination proceedings, the court held it liable for the expert's fee
because HRS is responsible for providing protective services to children and the expert fee in this
case was deemed a necessary cost incurred on behalf of the child. Id. at 691.

180. In re L.H., 634 A.2d 1230 (D.C. 1993).
181. See State v. Kinder, 701 F. Supp. 486 (D.N.J. 1988).
182. Lassiter v. Department of Social Servs., 452 U.S. 18, 31-34 (1981) (court appointment of

counsel for indigent parents is not always required in termination proceedings where parental
rights are threatened). But see FLA. STAT. § 39.465(1) (1993) (court appointment of counsel for
indigent parents is required at each stage of the termination proceedings).

183. See Santosky v. Kramer, 455 U.S. 745, 768-69 (1982).
184. See In re Pasco, 389 N.W.2d 188, 191 (Mich. Ct. App. 1986) ("There is no support in

case law for the proposition that a prosecutor must be present at [a termination] hearing .... In
the absence of an affirmative showing of prejudice .... the prosecutor's failure to appear [does
not] constitute reversible error.).

185. In Florida, for instance, "based upon a combination of statistics ... approximately 200
termination of parental rights cases were handled by attorneys who represented both the guardian
and HRS." Interview with Kathleen M. Smith, Esq., Managing Attorney, Put Something Back,
Children's Pro Bono Project, in Miami, Fla. (Mar. 15, 1994). In D.C. Superior Court, almost all
termination of parental rights proceedings over the past 12 years have been litigated by guardians
ad litem. In re A.S., 118 Daily. Wash. L. Rep. 2221, n.1 (D.C. 1990).
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sions which authorized guardians to file termination petitions also
permitted them to litigate the petition.1 86 Before the Simms appeal, no
one in Florida had questioned the guardian's simultaneous actions on
behalf of both the state and the child. 87

Florida law expressly authorizes a guardian ad litem to initiate pro-
ceedings for termination of parental rights by filing a petition. 8' The
logical interpretation of such statutory provisions is that the authoriza-
tion also encompasses the right to finish what the guardian started in the
child's best interest-the maintenance and litigation of the termination
petition.189 Statutes must be construed to avoid an interpretation which
leads to absurd results. 190 An interpretation of provisions authorizing
only the filing of termination petitions, but not their litigation, seems
senseless. A contrary interpretation is inconsistent with the best inter-
ests of children since it might easily deprive them of meaningful access
to the courts.

The state's interest is substantially served by the guardian's pursuit
of termination of parental rights. The primary function of the Adoption
Assistance and Child Welfare Act of 1980 is to encourage stability in the
lives of children who have been adjudicated dependent and to increase
the opportunities for prompt adoptive placement for such children. Until
now, HRS has been unable to shoulder its full burden under the stat-

The Federal Rules of Civil Procedure also permit guardians ad litem to bring suit:
Whenever an infant or incompetent person has a representative, such as a general
guardian, committee, conservator, or other like fiduciary, the representative may sue
or defend on behalf of the infant or incompetent person. An infant or incompetent
person who does not have a duly appointed representative may sue by a next friend
or by a guardian ad litem. The court shall appoint a guardian ad litem for an infant
or incompetent person not otherwise represented in an action or shall make such
other order as it deems proper for the protection of the infant or incompetent person.

FED. R. Civ. P. 17(c).
186. FLA. STAT. §§ 39.461, 39.464 (Supp. 1994).
187. The D.C. Superior Court has held that a termination petition may be filed and the hearing

litigated by a private attorney acting as guardian ad litem for a child without any active
involvement on behalf of the state agency without violating due process or the separation of
powers doctrine. In re A.S., 118 Daily Wash. L. Rep. at 2228-29).

188. FLA. STAT. §§ 39.461, 39.464 (Supp. 1994).
189. Cf. Graham v. State, 372 So. 2d 1363, 1365 (Fla. 1979) (appointed public defenders are

authorized to file federal habeas petitions arising from authorized representation, although not
expressly sanctioned by statute). In 1979, BLACK'S LAW DICTIONARY defined guardian ad litem
as "a special guardian appointed by the court to prosecute or defend, in behalf of an infant or
incompetent, a suit to which he is a party, and such guardian is considered an officer of the court
to represent the interest of the infant or incompetent in litigation." BLACK'S LAW DICTIONARY
635 (5th ed. 1979). However, in 1990, the definition was changed to, "a special guardian
appointed by the court in which a particular litigation is pending to represent an infant, ward or
unborn person in that particular litigation," thereby excluding the "prosecute or defend" language.
BLACK'S LAW DICTIONARY 706 (6th ed. 1990).

190. See, e.g., City of St. Petersburg v. Siebold, 48 So. 2d 291, 294 (Fla. 1950); Drost v.
Department of Envtl. Regulation, 559 So. 2d 1154, 1156 (Fla. 3d DCA 1989).
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ute.' 91 The guardian's ability to pursue termination of parental rights
benefits HRS by facilitating necessary termination actions that might not
otherwise occur because of HRS's budgetary and bureaucratic limita-
tions. Consequently, the guardian is in an ideal position to carry out the
federal and state policies of quickly finding permanent placement for
children in foster care.

As a result of the Simms decision, HRS and the guardian may be
represented simultaneously by the same attorney. However, when an
attorney attempts to represent both the state and the child, another ques-
tion-one of conflicting interest-must be addressed. For example, is
the attorney's duty of loyalty and fidelity and the duty to exercise
independent professional judgment compromised?

The Model Rules of Professional Conduct generally prohibit a law-
yer from representing clients with conflicting interests unless the lawyer
reasonably believes the representation will not adversely affect the rela-
tionship with the other client, and each client consents after consulta-
tion. 92 The rule requires explanation of the "implications of the
common representation and the advantages and risks involved."' 193 In
termination proceedings, an advocate's options are limited. Conse-
quently, the guardian will often have a position consistent with one of
the parties and in opposition to the other.

In many cases, the guardian and HRS agree that termination is in
the child's best interests. When the interests of the child and the state
are aligned and both HRS and the guardian consent to the dual represen-
tation, there may be no conflict problem. There are some pitfalls await-
ing an attorney representing both HRS and the guardian, however,
including the conflict between the duty to protect HRS from negligent
exposure and the desire of the guardian to "make a case" against a par-
ent. In addition, HRS's duty as a minister of justice may require bring-
ing forth evidence favoring the parent that would hurt the guardian's
case or the guardian may be tempted to overlook a failure by HRS to
provide necessary services to the parents or child because this would
expose the guardian's failure to properly monitor HRS. These conflicts
suggest that a court-appointed guardian should not represent HRS when
the guardian's attorney actively pursues termination of parental rights.
Potential conflicts, however, do not violate the doctrine of separation of
powers, nor do conflicts prohibit the guardian from independently pursu-
ing the termination of parental rights.

The parents' fundamental liberty interest in the care, custody, and

191. See supra note 90.
192. MODEL RULES OF PROFESSIONAL CONDuCT Rule 1.7(a) (1994).
193. Id. at 1.7(b).
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management of their children is subject to the overriding entitlement of
children to an environment free of physical and emotional violence. 9 4

Thus, guardians must continue to pursue termination after having peti-
tioned for it in order to avoid creating a system in which the protection
of a child's right to be free from abuse and neglect is at the sole discre-
tion of a state agency. Maltreated children have the right to be free from
such harm, and to obtain that freedom even if HRS is unwilling or
unable to act.1 95 Because a child can often act only through a guardian
ad litem, a limitation on the rights of a guardian is a limitation on the
rights of a child.

The serious potential for these conflict of interest problems sug-
gests that the legislature should make the Guardian Ad Litem Program
an entity of the executive branch. Under such a regime, guardian attor-
neys would be analogous to state attorneys and public defenders. Alter-
natively, the legislature could place the guardian program in HRS, but
this would only increase the load on an already overburdened system.
The national trend toward developing family courts is an excellent
model for improving the system to better deal with family problems,
which rarely find satisfactory results in an adversarial atmosphere. 196

However, the creation of ancillary support programs operating as a part
of the court system further blurs the distinction between the executive
and judicial functions. 197

VI. CONCLUSION

As society becomes increasingly more complex, the problems of
maintaining order and justice become correspondingly complex. The
ways by which we perceive and correct these problems are too often
accomplished by patchwork and stopgap measures, continually reinvent-
ing the wheel so that the system can continue to limp along without
much disruption to the principles upon which it was founded. The

194. Padgett v. Department of Health & Rehabilitative Servs., 577 So. 2d 565, 570 (Fla. 1991).

195. Kingsley v. Kingsley, 623 So. 2d 780 (5th DCA 1993), rev. denied, 634 So. 2d 625 (Fla.
1994). The lesson from Kingsley is that if the state has failed to provide a remedy for a child, that
child, if old and sophisticated enough to assert his or her wishes, may engage an adult
representative to pursue a remedy. If the state fails to provide a remedy for a child too young or
too timid to assert the right to be free from abuse, and the court-appointed guardian is
constitutionally unable to protect these rights, these children have no remedy at law.

196. See generally Page, supra note 38.

197. Id. at 43. "In order for a family division to operate effectively, it needs: (I) court-
connected mediation services; (2) home assessment services for custody cases; (3) sufficient staff
to coordinate the family divisions operation; and (4) sufficient staff to operate enforcement of
support services." Id. (quoting In re: Report of the Commission on Family Courts, 588 So. 2d 586
(Fla. 1991)).
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trouble with this approach is that the problems always fold back upon
themselves.

It does little good to keep "fixing" the legal procedures for the care
of maltreated children if the root causes are not addressed. It is the very
social and political foundations of society that must be corrected. These
involve the economic and educational opportunities that are so fre-
quently denied to that portion of society from which so many of the
most severe and urgent cases of child maltreatment arise.

Such a social-political approach requires a revised conceptual
model upon which the best interests of the child is based. This is not to
suggest, however, that court-appointed guardians should stop represent-
ing children or litigating for termination of parental rights where needed.
Until a more enlightened paradigm can be implemented, the guardian ad
litem serves as the strongest safeguard for the rights of maltreated
children.

H. LILA HUBERT*

* With deepest gratitude to all the children's advocates who took time out to share with me
their ideas and work. Especially I would like to thank Cindy Lerner, Esq., Helen Stone, Esq. and
Joni Goodman, Director, at the 1 th Circuit Guardian Ad Litem Program of Florida, Stephen
Corse, Esq. and Eric Roth, Esq., pro bono attorneys at White & Case in Miami, and Michael
Ward, Esq., pro bono attorney at Swidler & Berlin in Washington, D.C.
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