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A FLORIDA PERSPECTIVE

I. INTRODUCTION

Over 200 years ago, wetlands encompassed approximately 221 mil-
lion acres of land in the United States.' Since the days of colonial
America, our nation's wetlands have been "drained, dredged, filled, lev-
eled and flooded ' 2 to the point that twenty-two states have lost at least
half of their original wetlands. Almost fifty percent of the nation's total
wetlands inventory has been lost.4 Many of the nation's "land poor but
people rich ' 5 communities, under pressure to expand as their popula-
tions increased, turned to development of wetlands.'

Florida, with an area encompassing 39.5 million acres,7 has not
been spared.' The State's environmental "report card" reveals that Flor-
ida has followed the national trend and has turned to development of its
wetlands. Since Florida achieved statehood in 1845, "Florida's story has
been one of man's battle against water."° Indeed, because approximately
seventy-four percent of the nation's wetlands can be found on private
property, 10 the battle lines among the government, environmentalists,
private property owners, and developers have been drawn. New incen-
tives are needed immediately to preserve the largest remaining tracts of
privately-owned wetlands. However, there is a simple and inexpensive
way to change the ratio of privately-to-publicly-held wetlands and to get
most of the large tracts of undeveloped wetlands in Florida out of the
developer's hands and into the safety of the public's arms. There is a

1. Thomas E. Dahl & Craig E. Johnson, Status and Trends of Wetlands in the Coterminous
United States, mid-1970's to mid-1980's, U.S. Dep't. of the Interior, Fish and Wildlife Service, 28
at 3 (1991).

2. Id.
3. 6 U.S.C. § 3931(a) indicates that in the mid 1970's there were an estimated 105.9 million

acres of wetlands in the coterminous United States and only 103.3 million in the mid 1980's, a net
loss of over 2.6 million acres. Id.; see also Marc Carey, et al., A Permanent Wetland Reserve,
Analysis of a New Approach to Wetland Protection. U.S. Dep't of Agric., Ecoi. Res. Service,
Agric. Info. Bull. No. 610, at 1-2 (1990).

4. W.E. Frayer & J.M. Hefter, Florida Wetlands Status and Trends, 1970's to 1980's. U.S.
Fish and Wildlife Service, 5 (1991). Approximately 87% of the national estimated losses between
1954 and 1974 are attributed to "agricultural conversion" with additional losses due to residential
and commercial projects, including dredging of ports and harbors, creation of roads, water
development projects, natural erosion and inundation, mining, and livestock grazing. National
Wetlands Priority Conservation Plan. U.S. Dep't of the Interior, Fish and Wildlife Service 7
(1989) [hereinafter Priority Conservation Plan].

5. DAVID SALVENSEN, URB. LAND INST., WETLANDS, MITIGATING AND REGULATING
DEVELOPMENT IMPACTS 1 (1990).

6. Id. Washington D.C., large portions of New York City, New Orleans, Philadelphia,
Boston, San Francisco, and Seattle were built on wetlands. Id.

7. Frayer & Hefner, supra note 4, at 2. This figure includes offshore areas involved in the
U.S. Fish and Wildlife wetland study.

8. Id. at 7.
9. Id.

10. Priority Conservation Plan., supra note 4, at iii.
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system that will expedite Florida's relentless efforts to purchase environ-
mentally sensitive, privately-owned wetlands and save Florida taxpayers
hundreds of millions of dollars in the process. There is a way to get
landowners and developers to literally line up at the doors in Tallahassee
to donate vast acreage of wetlands to the public. The answer is wetland
mitigation banking, a form of land use planning recently adopted in
Florida." Wetland mitigation banking is a development credit system,
similar to Transfer of Development Rights (TDRs) programs. 2

Around the country, preservationists and private property owners
are debating wetland mitigation banking as a remedy to the nation's
rapid loss of wetlands. After several failed efforts to formally create a
state-wide mitigation banking system, 13 the Florida legislature has
finally embraced wetland mitigation banking as an environmental land
planning tool.

With the passage of the Florida Environmental Reorganization Act
of 1993 (FERA) 14 and the creation of section 373.4135 of the Florida
Statutes entitled "Mitigation and Mitigation Banking,"' 5 Florida is at a
unique threshold in the battle to preserve its remaining wetlands. Under
FERA, the newly formed Department of Environmental Protection
(DEP) and Florida's Water Management Districts (WMDs) were
charged with creating and implementing rules for Florida's mitigation
banking program. 16 After the formation of a Wetland Mitigation Bank-
ing Team, preparation of a draft rule and numerous public hearings
around the state, the result was the creation of Florida Administrative
Code Chapter 62-342 entitled "Mitigation Banks" (Mitigation Banking
Rules or Rules). 17 To effectively achieve the legislative directive, the
new Mitigation Banking Rules, which were hurriedly drafted and
adopted in a short six months,' 8 should be amended to take advantage of

11. See FLA. STAT. § 93-213 (1993).
12. See infra part IV(B).
13. See, e.g., Fla. H.B. 1931, §§ 3-4, 1992 Reg. Sess. (creating Fla. Environmental Mitigation

Bank Trust Fund and authorizing creation of other mitigation banks; died in Committee on
Natural Resources).

14. FLA. STAT. § 93-213 (1993). For an analysis of the various provisions of the Act, see
generally John J. Fumero, Permit Streamlining: A New Age for Environmental Regulation in
Florida, 67-11 FLA. B.J. 62 (1993).

15. FLA. STAT. § 373.4135 (1993).
16. See FLA. STAT. § 373.4135 (1993). The Act directed the adoption of rules to govern the

creation and use of mitigation banks to offset adverse impacts caused by dredge and fill activities
regulated under Part IV of Chapter 373, FLA. STAT. See FLA. ADMIN. CODE r. 62-
342.100(1)(1995).

17. See FLA. ADMIN. CODE r. 62-342.100 et seq. (1995).

18. See FLA. STAT. § 373.4135 (1993) (directing the DEP and WMDs to adopt rules by
January 1, 1994).
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A FLORIDA PERSPECTIVE

this unique opportunity to place most of Florida's remaining large tracts
of privately-owned wetlands into the banking program.

This Comment proposes that preservation of existing large tracts of
privately-owned wetlands should be a primary focus of mitigation banks
in Florida and that Florida should amend the new wetland Mitigation
Banking Rules to place a heavier emphasis on preservation as mitiga-
tion. Although the new Mitigation Banking Rules open the preservation
as mitigation door wider than ever before in Florida's historical battle to
save its wetlands,19 the Rules continue to cast a doubtful view eye on
preservation as a preferred method of mitigation. Under such an
amended wetland mitigation banking system, private entities, with gov-
ernment cooperation, will have increased incentives to pay to preserve
and enhance large tracts of the most valuable, privately-owned wetlands
and environmental treasures in the state, and to place them in the pub-
lic's hands for safekeeping.

The days of short-sighted land development in Florida are long
gone. The interplay between wetlands and regional and state ecosys-
tems has become a real due diligence concern for even the smallest
development projects. Investors who purchased wetlands in Florida and
placed the deeds in non-interest bearing "lower left hand desk drawers"
now realize that "use it or lose it" also applies to wetlands and private
property rights. As one author noted, "changes are [indeed] in the
wind."'20

Most of the remaining undeveloped land in Florida, a state with one
of the fastest growth rates in the country, contains wetlands. 2' Although
private real estate development accounts for less than ten percent of net
wetland losses nationally,2 2 Florida's privately owned wetlands are at a
greater risk due to increased pressures to drain and develop them. While
restrictive regulations abound on both the federal and state level, 23

Floridians continue to "prefer to convert wetlands to more economically
productive uses."24 Private wetland owners are forced between the
"rock" of regulations aimed at preventing wetland development and the

19. See, e.g. FLA. ADMrN. CODE r. 62-342.500 (1995) (providing rules for contribution of
lands to a mitigation bank). This section of the new Mitigation Ranking Rules, however, does not
directly address preservation as mitigation and is ambiguous at best. It is not clear if this section of
the Rules allows as acceptable mitigation the creation of banks which contain only wetlands to be
preserved.

20. See generally Valerie F. Settles, Wetlands Mitigation: Changes in the Wind?, 65-8 FLA.
B.J. 53 (1991). The author extends a sincere thank you to Mrs. Settles for her advice and help in
locating research materials for this comment.

21. See SALvENsEN, supra note 5, at 2.
22. Id. at 3; see also Priority Conservation Plan., supra note 4.
23. See discussion infra parts V-VI.
24. SALVENsEN, supra note 5, at 2.
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"hard place" of a market that depresses the value of lands containing
wetlands. They often seek to develop wetlands to realize some eco-
nomic value on their investment.

A regulatory taking in violation of the Fifth Amendment to the
United States Constitution may be found when regulations deprive wet-
land owners of substantially all viable economic uses of their property.2"
The government has been charged with finding a way to allow normal
growth and development to take place without regulating to the point of
inversely condemning a property.26 At the same time, conservation and
preservation of our nation's remaining inventory of wetlands is primar-
ily achieved through regulations. It is a delicate juggling act.

Wetland mitigation provides a middle ground and promises the
"best of both worlds."27 Wetland mitigation describes action taken to
minimize, avoid, restore, enhance, create, or preserve wetlands,2 in
order to obtain a dredge and fill permit to develop an existing, less envi-
ronmentally sensitive or endangered wetland. Much like developmental
impact fees consistent with growth management laws,29 developers who
want to drain, dredge, or fill wetlands must pay the "price" of mitigating
unavoidable losses of wetlands.

Although mitigation is no substitute for a complete cessation of
wetland development, it is the most logical starting point. Indeed, miti-
gation, in various forms, is the primary tool of current national and state-
wide wetland policies aimed at slowing the hemorrhaging trend of net
wetland losses.3 0 As the Florida legislature has finally realized, a formal
wetland mitigation banking program is the next logical step to save the
wetlands that traditional mitigation efforts have failed to save.

The few mitigation banking systems that have been sporadically
employed in Florida before the adoption of the new Mitigation Banking
Rules focused primarily on the creation and restoration of wetlands.
Florida has studied the continued viability of these types of mitigation3 1

25. See infra part IX.
26. See generally Exec. Order No. 12630, 53 Fed. Reg. 8859 (1988); see also infra part IX.
27. SALVENSEN, supra note 5, at 3.
28. See generally Memorandum of Agreement between the Environmental Protection Agency

and the Department of the Army Concerning the Determination of Mitigation under the Clean
Water Act Section 404(b)(1) Guidelines, 55 Fed. Reg. 9210 (1990) [hereinafter MOA]. Although
avoidance is perhaps the best method to mitigate damages to wetlands, in many cases avoidance is
impossible. The most controversial method for mitigation of wetlands is the creation of new
"virgin" wetlands in exchange for wetlands lost to development. Many experts, however, view the
creation of new wetlands as mitigation as a hoax. See SALVENSEN, supra note 5, at 4.

29. SALVENSEN, supra note 5, at 3.
30. See generally MOA, supra note 28; SALVENSEN, supra note 5. See also Margot Zallen,

The Mitigation Agreement - A Major Development in Wetland Regulation, 7 NAT. RESOURCES &
ENV'T 19 (1992).

31. See infra parts VII.B.2. and VII.D.l. and accompanying text.
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The court viewed the development as a whole in assessing the sec-
ond prong of the Agins test. It determined that, like the regulation in
Penn Central, denial of the permit to develop a portion of the entire
property did not "deprive Deltona of the economically viable use of its
land. '282 Deltona still had 111 acres of uplands property in the tracts for
which permits were denied which it could develop without a permit. 28 3

By viewing all of Deltona's property as a whole, the court found that
there was a residual, although significantly diminished, value which
saved the property from being inversely condemned by the permit
denial.2 4 Although application of the "parcel as a whole" rule of Del-
tona was later restricted, 285 the court's Penn Central-type residual value
reasoning is still important for wetland mitigation banks.2z 6

F. Agins Test Partially Bifurcated - Keystone Bituminous Coal
Association v. DeBenedictis

The Agins test was partially bifurcated in Keystone Bituminous
Coal Association v. DeBenedictis,287 a case that created the "nuisance
exception" to regulatory takings and confirmed the "whole parcel" rea-
soning used in Deltona.28 8 In Keystone, the Court ruled that an act which
required fifty percent of the coal beneath certain buildings to be kept in
place to provide surface support did not constitute a regulatory taking.289

The Court found that the act was in the public's interest because it
"merely restrain[ed] uses of property that are tantamount to public nui-
sances."290 The Court reasoned that, as in Penn Central, the complainant
was not divested of its entire mining rights. Although its investment-
backed expectations were abridged, as in Penn Central, they were not
entirely abrogated.2 9'

282. Id. at 1192.
283. Id.
284. Id.
285. See, e.g., infra notes 304-309 and accompanying text.
286. See infra part IX.K.
287. 480 U.S. 470 (1987).
288. But see Lucas v. South Carolina Coastal Council, 112 S.Ct. 2886, 2899 (1992) (Keystone

"nuisance exception" is inapplicable "[w]here the State seeks to sustain regulation that deprives
land of all economically beneficial use" (emphasis added)); see also infra, part IX.K.

289. See generally Keystone Bituminous Coal Ass'n v. DeBenedictis, 480 U.S. 470 (1987).
290. Id. at 491.
291. Id. at 498-501.
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G. Can a Dredge and Fill Permit Denial Ever Lead to a Regulatory
Taking? Florida Rock Industries, Inc. v United States

Says Yes!

Florida Rock Industries, Inc. v. United States292 was the first
United States Claims Court case to find a taking in a section 404 permit
denial. The court held that denial of a section 404 permit to mine lime-
rock from a ninety-eight acre tract of wetlands in a tract of more than
1000 acres left the property owner with no economically viable uses for
the subject wetland property and constituted a regulatory taking.293

Unlike Deltona, the court focused solely on the tract for which a permit
was denied, rather than focusing on the applicant's entire acreage.

On appeal, the United States Court of Appeals for the Federal Cir-
cuit, using a different analysis, found that the Corps denied the permit
not to prevent harm to the surrounding environment, but rather to inure a
benefit to the general public by preserving the wetlands for aesthetic and
recreational concerns.294 The denial of the permit solely to prevent harm
to the surrounding environment might have been allowed under the nui-
sance exception set out in Keystone.295 However, under Florida Rock,
the Keystone nuisance exception is inapplicable in cases where, in
essence, regulatory preservation is found.2 96

The court reasoned that because the public would benefit from the
preservation of the wetlands, the public, not the owner, should pay to
maintain them.2 97 On remand, the court ordered the government to pay
Florida Rock over $1,000,000 for the regulatory taking of the ninety-
eight acres of wetlands.29

H. Safe Harbor for Property Rights Found in Loveladies Harbor,
Inc. v. United States

Florida Rock was not the only safe harbor for applicants who were
denied permits and were left with no other economic value for their
properties. Loveladies Harbor, Inc. v. United States 99 provided addi-
tional Constitutional shelter. In Loveladies, the United States Claims

292. 8 Cl. Ct. 160 (1985), aff'd in part and vacated in part, 791 F.2d 893 (Fed. Cir. 1986),
cert. denied, 479 U.S. 1053 (1987), and aff'd on remand 21 Cl. Ct. 161 (1990).

293. Id. at 165.
294. See Florida Rock Indus., Inc. v. United States, 791 F.2d 893, 904 (Fed. Cir. 1989).
295. But see Lucas v. South Carolina Coastal Council, 112 S.Ct. 2886, 2899 (1992) (creating

categorical rule and narrow nuisance exception); see also infra, part IX.K.
296. See Florida Rock Indus., Inc. v. United States, 791 F.2d 893, 904 (Fed. Cir. 1989).
297. Id.
298. See Florida Rock Indus., Inc. v. United States, 21 Cl. Ct. 161 (1990). This figure amounts

to over $10,000 per acre.
299. Loveladies Harbor, Inc. v. United States, 21 Cl. Ct. 153 (1990).
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Court relied on Florida Rock and found that a denial of a section 404
permit to fill wetlands diminished the value of a twelve and a half acre
parcel of wetlands by ninety-nine percent and constituted a taking.3°°

Loveladies Harbor had originally purchased 250 acres of vacant land
and had sold off or developed 199 acres. 301 The remaining fifty-one
acres could not be developed due to the enactment of state and federal
wetland regulations. 30 2 After obtaining state approval on eleven and one-
half acres, the owners were denied a federal permit.30 3 The Claims Court
concluded that the "parcel as a whole" analysis of Deltona could "not be
read to require a rigid rule that the parcel as a whole must include all
land originally owned by" the party denied the permit. 304 Furthermore,
the court determined that Keystone did not require courts "to include all
the property which was held at the time of the original purchase. 30 5

Instead, the court created a new standard and looked only to the particu-
lar acreage in question for which a permit was denied.30 6 The court
concluded that "the value of the property... [was] eradicated as a result
of the government action, '3 7 and ordered the government to compen-
sate Loveladies Harbor based on the value of the land before the tak-
ing.3O The court stated that "[w]hen property is taken by the
government, the proper measure of just compensation is . . .the prop-
erty's fair market value at the time of the taking. '

"309

I. The Government is on the Takings Defensive

The federal government did not ignore the rush of takings cases,310

as President Reagan's reaction to two important taking cases illustrates.

1. OLL,4N V. C4LIFORI4 CO,4ST,4L COMMISSION .

In Nollan v. California Coastal Commission,31 1 a beach front prop-
erty owner was required to dedicate public beach access in front of his
property in order to obtain a permit to rebuild a private beach front

300. Id. at 160.
301. See Loveladies Harbor, Inc. v. United States, 15 Cl. Ct. 381, 383 (1988).
302. Id.
303. Id. at 384.
304. Id. at 392.
305. Id.
306. Id. at 384.
307. Loveladies Harbor, Inc. v United States, 21 Cl. Ct. 153, 160 (1990) (emphasis added).
308. Id.
309. Id. at 161.
310. For a thorough discussion of the federal takings cases in denial of wetland section 404

permits, concluding that the United States Claims Court has "skewed its analysis" towards private
owners, see Thomas Hanley, A Developer's Dream: The United States Claims Court's New
Analysis to Section 404 Takings Challenges 19 B. C. ENvrL. AFF. L. REv. 317 (1991).

311. 483 U.S. 825 (1987).
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house.3 1 The Supreme Court found no reasonable relationship between
the permit application and the governmental imposition of the permit
condition requiring the dedication of the public access right of way. The
Court found that the condition attached to the permit was not a legiti-
mate state interest.313 It held that the parcel was inversely condemned
just as if the state had required Nollan to dedicate an easement on his
property without compensation, irrespective of the permit sought.31 4 The
Court cautioned that government should use the public power of eminent
domain if it wants to effectuate a "public purpose."31 5

2. FIRST ENGLISH EVANGELICAL LUTHERAN CHURCH OF GLENDALE V.

COUNTY OF LOS ANGELES

In First English Evangelical Lutheran Church of Glendale v.
County of Los Angeles,3 6 a church wanted to reconstruct destroyed
buildings on its property. 7 An "interim" ordinance31 8 prevented build-
ing in the area. The Supreme Court held the "invalidation of the ordi-
nance [that restricted use of the property] without payment of fair value
for the use of the property during this period of time would be a consti-
tutionally insufficient remedy. ' 31 9 First English was the first Supreme
Court decision to hold that the Constitution requires payment of mone-
tary damages for periods of "temporary taking. 320

3. EXECUTIVE ORDER NO. 12360-THE GOVERNMENT RESPONDS

In early 1988, in response to Nollan and First English, President
Ronald Reagan signed Executive Order No. 12360 entitled Governmen-
tal Actions and Interference With Constitutionally Protected Rights.32'
The order acknowledged that "governmental actions that do not formally
invoke the condemnation power, including regulations, may result in a
taking for which just compensation is required. '322 The order required
that formal procedures be created to ensure that executive agencies and
departments carefully review their actions to avoid takings that are not

312. Id. at 829.
313. Id. at 837.
314. Id.
315. Id. at 841-42.
316. 482 U.S. 304 (1987).
317. Id. at 307.
318. Id.
319. Id. at 322.
320. Id. The Court held that "temporary takings... which deny a landowner of all use of his

property, are not different in kind from permanent takings for which the Constitution clearly
requires compensation." Id. at 318.

321. Exec. Order No. 12360, 53 Fed. Reg. 8859 (1988).
322. Id. § l(a).
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necessary and to account for those regulatory takings that are neces-
sary.323 The order and subsequent Attorney General's guidelines issued
under the order3 2 4 cover regulatory programs such as the section 404
permit process.325

J. Current Takings Jurisprudence and Wetland Permit Denials

Under current takings jurisprudence, a property owner whose prop-
erty has been designated as a wetland could apply for a section 404 or
state permit for the wetland portion of the property only, have the permit
denied, and conceivably win a takings case under a Florida Rock and
Loveladies Harbor analysis. Even if a permit is denied and subsequently
issued, a temporary taking could be found under First English.

As Florida Rock illustrates, Florida is particularly at risk. Many
Florida wetlands located outside of urban boundaries are valuable only
for their rock mining or agricultural uses. Most of the properties targeted
for rock mining in Florida are located in, or border, Water Conservation
Areas or critical environmental areas. If development guidelines, growth
management laws, and zoning ordinances prohibit other viable uses,
then failure to allow rock mining or farming may lead to numerous tak-
ings cases like the one in Florida Rock.

A significant number of such lands, particularly those within the
state's Water Conservation Areas, are not actively or realistically
targeted for purchase by land acquisition programs 326 because the threat
of their development has been effectively regulated out of existence.327

Florida,, acting through the WMDs, does have outstanding offers to
purchase the vast tracts of privately-owned wetlands within the Water
Conservation Areas. 328 However, Florida may never be able to purchase
the largest remaining privately-owned tracts because it continues to arbi-
trarily value such lands at only $100 per acre.329 As the SFWMD
responded in 1994 to a private wetland owner's inquiry concerning what
price the SFWMD would pay to purchase lands within the Water Con-
servation Area, "[t]here has been no change in the District's policy
regarding these parcels .... [T]he current situation regarding acquisition

323. Id. § l(b).
324. See United States Attorney General, Guidelines for the Evaluation of Risk and Avoidance

of Unanticipated Takings, (June 30, 1988).
325. See SALVENSEN, supra note 5, at 37.
326. See, e.g., supra part VIIi.C (discussing Florida's CARL program).
327. See discussion supra part VII.A (discussing the anti-preservation-as-mitigation

argument).
328. See, e.g., Letter from Stephen L. Johnson, Real Estate Specialist, South Florida Water

Management District to Milton L. Weinkle, D.D.S. (June 30, 1994) (on file with author).
329. Id.
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of WCA lands [in 1994 is the same as it was in] 1990. The $100 per acre
figure is still the value with which we must comply. '330 This $100 per
acre figure was apparently arrived at due to restrictive land use regula-
tions which completely restricts the use of such lands.3 31 Essentially,
Florida continues to act as if it owns such lands and continues to hold
firm to the anti-preservation-as-mitigation argument. Florida's failure to
target such lands for acquisition at a realistic price exposes it to signifi-
cant takings risks in light of current takings jurisprudence. "There is no
incentive to purchase the land.., as the government's action ensures
that the land will be maintained in its natural state. 3 32

K. Lucas v. South Carolina Coastal Council Sets New
Takings Standards

In 1992, in Lucas v. South Carolina Coastal Council, the United
States Supreme Court finally clarified the Keystone "nuisance excep-
tion" and held that it did not apply to cases "[w]here the State seeks to
sustain regulation that deprives land of all economically beneficial
use." 333 The Court held that:

the legislature's recitation of noxious-use justification cannot be the
basis for departing from [the] categorical rule that total regulatory
takings must be compensated. If it were, departure would virtually
always be allowed ... [and] would essentially nullify [Pennsylvania
Coal Company v.] Mahon's affirmation of limits to the noncompen-
sable exercise of the police power.334

The Court noted that "there are good reasons for our frequently
expressed belief that when the owner of real property has been called
upon to sacrifice all economically beneficial uses in the name of the
common good, that is, to leave his property economically idle, he has
suffered a taking. '335 The state "may resist compensation only if ... the
proscribed use interests were not part of [the property owner's] title to
begin with. '3 36 The Court held that private property owners do not hold
title to land "subject to the 'implied limitations' that the State may sub-
sequently eliminate all economic valuable use."3 37 Such an interpreta-
tion "is inconsistent with the historical compact recorded in the Takings

330. Id.
331. Compare this figure with the over $10,000 per acre awarded by the Claims Court to

Florida Rock. See supra note 298 and accompanying text.
332. See Haynes & Gardner, supra note 62, at 10263 (citing Formanek v. United States, 26 CI.

Ct. 332, 349 (1992)).
333. Lucas v. South Carolina Coastal Council, 112 S.Ct. 2886, 2899 (1992) (emphasis added).
334. Id.
335. Id. at 2895.
336. Id. at 2899.
337. Id. at 2900.
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Clause that has become part of our constitutional culture. 338 In sum, the
Court held that the state, "by ipse dixit,13391 may not transform private
property into public property without compensation. '340

L. Mitigation Banking Incorporating Preservation Could Solve the
Takings Problem

1. THE PROBLEM UNDER CURRENT TAKINGS JURISPRUDENCE

Restrictive land use regulations, coupled with the anti-preservation-
as-mitigation argument, leads directly to the regulatory takings issue.
Florida Rock found rock mining not to be a nuisance that would warrant
a Keystone exception to the Agins takings test. Lucas held that the Key-
stone exception did not apply in cases involving deprivation of all uses
previously held by the property owner prior to the enactment of the
restrictive regulation. The government may now find itself liable for a
regulatory taking anytime private property owners within Water Conser-
vation Areas or other heavily regulated areas are denied wetland per-
mits, if they owned the properties prior to enactment of the permitting
requirements.3 4'

2. ALTERNATIVE VALUE CREATED - THE PENN CENTRAL SOLUTION

The Court's reliance on the existence of the TDR program in Penn
Central has direct application to this dilemma. In comparison to Penn
Central's TDR system, as long as some viable economic use for a wet-
land is available, such as a credit value in a mitigation bank, both the
requirements of Lucas and the second prong of the Agins test may be
satisfied, justifying denial of a permit. Much like a real banking system,
the effect will be greatly multiplied. Properties suitable for development,
but requiring mitigation, would have a ready source of wetland "funds"
upon which to draw. A great advance toward a realistic "no net loss"
policy could be achieved.

3. DEPARTMENT OF THE ARMY GENERAL COUNSEL AGREES

In 1992, William J. Hanes II, then General Counsel for the Depart-
ment of the Army, publicly supported mitigation banking.3 42 He indi-
cated that "mitigation banking would help reduce the federal

338. Id.
339. A bare assertion resting on the authority of an individual or entity.
340. Id. at 2901. (citation omitted).
341. See, e.g., Lucas, 112 S.Ct. at 2899.
342. See Haynes Address, supra note 70. See also Haynes & Gardner, supra note 62, at 10261.

Mr. Gardner was an Assistant to the General Counsel of the Department of the Army.

1174 [Vol. 48:1133



A FLORIDA PERSPECTIVE

government's risk of being sued for taking private property. 343 By con-
ferring "economic value on privately owned wetlands"'344 in a mitigation
banking system, Mr. Haynes noted, "denial of a permit [to develop such
wetlands] "is less likely to destroy a property's economic value. '345 He
stressed that a mitigation banking system which emphasizes preservation
as mitigation "is necessary if the government is to derive the benefit of
protection from takings claim. '346 This is so because preservation as
mitigation preserves primarily "high value wetlands . .. and these are
the wetlands most likely to be involved in a permit denial.- 347

Ensuring that there is economic value in keeping an environmentally
valuable wetland in its natural state is essential to protecting private
property interests and the regulatory program from the onslaught of
takings cases. Moreover, it must be recognized that the goal of no net
loss cannot be achieved on the shoulders of the regulatory program
alone; acquisition, education and tax incentives must play substantial
roles as well.348

Further, similar to the DER Secretary's rationale in the 1988 Wet-
land's Preservation-as-Mitigation policy,34 9 Mr. Haynes agreed that
"preservation of wetland sites would go far to alleviate [the] concerns"
of the uncertainty of traditional creation, restoration and enhancement
mitigation methods.35

4. FLORIDA'S WETLAND MITIGATION BANKING RULES CONTAIN

LANGUAGE THAT PROMOTES TAKINGS

One of the factors used in establishing the mitigation credit value of
existing wetlands to be preserved as mitigation under the new Mitigation
Banking Rules is "[tihe extent to which the lands that are to be pre-
served are already protected by existing state, local or federal regula-
tions or land use restrictions. '31 This factor was not one of the factors
set out in the DER Secretary's 1988 Wetland's Preservation-as-Mitiga-
tion policy.3 2 In fact, the curious inclusion of this anti-preservation-as-
mitigation factor in the Rules violates the cannons set forth in President
Reagan's Governmental Actions and Interference With Constitutionally

343. See Haynes Address, supra note 70.
344. Haynes & Gardner, supra note 62, at 10263.
345. Id. at 10262.
346. Id. at 10263.
347. Id.
348. Id.
349. See Twachtmann, supra note 56.
350. Id.
351. FLA. ADMIN. CODE r. 62-342.470(2)(g) (1995).
352. See Twachtnann, supra note 56.
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Protected Rights Executive Order"3
5 and may now expose Florida to a

regulatory taking if a private wetland owner is denied a permit for crea-
tion of a preservation-only mitigation bank.

5. PROPOSED AMENDMENTS TO THE MITIGATION BANKING RULES

If "it is the policy of this state to establish reasonable regulatory
programs which provide for the preservation and protection of Florida's
wetlands ... consistent with private property rights, 354 then the new
Wetland Mitigation Rules need to be amended to accomplish this policy.
The use of Mitigation Credits is restricted under the Rules. "Mitigation
Credits may only be withdrawn [from a mitigation bank] to offset
adverse impacts" within a defined Mitigation Service Area.355 A Mitiga-
tion Service Area "will typically be coextensive with the regional water-
shed in which the Mitigation Bank is located," 356 although the Rules
provide for exceptions under limited circumstances. 5 7

The following amendments to the Mitigation Banking Rules are
proposed:

1) The following language should be added to the Rules: "Mitiga-
tion Banks consisting solely or primarily of large tracts of existing pri-
vately-owned wetlands may be created and are encouraged. Such
Mitigation Banks must initially contain at least 1,000 acres of existing
wetlands to be preserved. The Mitigation Credit ratio for such wetlands
shall be no less than 10 to 1 and no more than 100 to 1. Mitigation
Credits from such Mitigation Banks may be used individually, or in
combination with Mitigation Credits from other approved Mitigation
Banks."

2) Section 62-342.470(2)(g) of the Rules, requiring "consideration
of the extent to which lands that are to be preserved are already pro-
tected"358 by regulations, should be deleted.

3) Section 62-342.600(4) of the Rules should be amended to
include an exemption from the restrictive regional watershed require-
ment for projects which propose to preserve a minimum of 500 acres of
existing wetlands, regardless of how far away such projects are located
from the mitigation bank's regional watershed or Mitigation Service
Area.

353. Exec. Order No. 12360, 53 Fed. Reg. 8859 (1988).
354. See FLA. ADMrN. CODE r. 62-312.015(1)(c) (1995) (outlining the foundation that the

Florida Legislature intended to provide the DEP with respect to Florida's Dredge and Fill
Activities rules).

355. See FLA. ADMIN. CODE r. 62-342.600 (1995).
356. FLA. ADmrN. CODE r. 62-342.600(1) (1995).
357. See FLA. ADMIN. CODE r. 62-342.600(4) (1995).
358. FLA. ADMIN. CODE r. 62-342.470(2)(g) (1995).
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X. CONCLUSION

With the passage of the FERA and the creation of a statewide Miti-
gation Banking program, the day has finally arrived for Florida to
embrace preservation as mitigation.

By incorporating preservation as a primary focus of any mitigation
banking system, several goals are accomplished simultaneously. First, a
large inventory of valuable, pristine wetlands will be protected from
development in perpetuity by being transferred from private to public
hands. Second, public funds earmarked for land acquisitions will be
saved or stretched further than legislators and environmentalists can cur-
rently envision. Preservation as mitigation can become a private fund-
ing mechanism to supplement and expand existing land acquisition and
preservation programs. Third, mitigation through preservation will
enhance and complement traditional restoration, enhancement, and crea-
tion mitigation methods. Fourth, a regional, large scale approach to miti-
gation can be accomplished more realistically. Finally, hundreds of
thousands of acres of wetlands will be removed from the rosters of
potential takings cases.

Florida has made considerable progress toward acceptance of pres-
ervation as mitigation. Several large environmentally valuable properties
have already been preserved utilizing preservation as mitigation.359

Although the hesitation of preservationists and environmental inter-
ests to fully embrace mitigation banking is understandable in light of the
poor historical success rate of mitigation projects, preservation as miti-
gation may prove to be a viable and practical tool in the mitigation bank-
ing process.

Preservation as mitigation offers Florida significant advantages
over traditional mitigation measures. As Florida's mitigation banks are
created and implemented, the DEP and the WMDs should explore pres-
ervation as mitigation further and should make preservation of existing
privately-owned wetlands a primary objective of Florida's mitigation
banks. Properly implemented, Florida's new mitigation banking pro-

359. See supra note 33 (discussing preservation of 8500-acre Walker Ranch in Polk County,
Florida, as mitigation for Disney's right to develop 600 acres of wetlands for a planned
community, called Celebration City, in nearby Osceola County, Florida); see also supra notes
159-67 and accompanying text (discussing Central Florida Beltway Mitigation Bank).
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gram can be a valuable weapon in the state's war against future wetland
destruction and a model of governmental respect for private property
rights. Carpe diem, Florida .... Carpe diem ....

CHARLES H. RATNER*

360. Seize the day, Florida .... Seize the day.
* Charles H. Ratner graduated Magna Cum Laude from the University of Miami School of

law in May, 1994. Mr. Ratner is an Associate in the Miami office of Rubin Baum Levin Constant
Friedman & Bilzin and practices real estate law. Mr. Ratner submitted oral and written testimony
on preservation as mitigation to Florida's Mitigation Banking Team during public hearings in
Florida on the draft Mitigation Banking Rules. His entry of an edited version of this comment won
the Florida Bar's Environmental and Land Use Section's 1993 Dean Frank E. Maloney Memorial
Writing Contest. Mr. Ratner wishes to thank Professor Taylor Mattis and the Hon. Alan S. Gold
for their invaluable guidance and assistance in the preparation of this comment. This comment is
dedicated to the memory of Nat J. Ratner who fought until his death to achieve a balance between
private property rights and preservation of wetlands in Florida.
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