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Mulling over the sources of interference with fully rational
choice, one might ask how a “reasonable person” makes a reasonable
decision. The answer is: “We don’t know very well.”**¢ We might
look briefly at what we do know.

A. Decision Theory

Putting aside the question of willpower, the other problems of
choice, here relevant, fall within the discipline of decision theory.>*’
In a major work in the literature of this discipline, Braybrooke and
Lindblom point out that two of the more sophisticated evaluative
methods adopted by social scientists for contemplated policies are the
“rational-deductive ideal” and the “welfare function.”*3® Both
employ a comprehensive synoptic approach which:

336. Simon describes our knowledge:
“Reasonable men” reach “reasonable” conclusions in circumstances where they
have no prospect of applying classical models of substantive rationality. We
know only imperfectly how they do it. We know even less whether the
procedures they use in place of the inapplicable. models have any merit—
although most of us would choose them in preference to drawing lots.
2 H. SIMON, supra note 167, at 457. Keynes ascribes decisions to “animal spirits”:
Most, probably, of our decisions to do something positive, the full consequences
of which will be drawn out over many days to come, can only be taken as a result
of animal spirits—of a spontaneous urge to action rather than inaction, and not
as the outcome of a weighted average of quantitative benefits multiplied by quan-
titative probabilities.
J. KEYNES, THE GENERAL THEORY OF EMPLOYMENT, INTEREST, AND MONEY 161 (1936).
For the “technique” of problem-solving according to Braybrooke and Lindblom, see supra
note 261. See also L. HAWORTH, supra note 11, at 85-86 (tasks in decision making); H.
SIMON, supra note 255, at 17-20; Lane, supra note 265, at 380 (summarizing the “cognitive
complexity” of thinking for oneself ); Lynn, The Behavioral Foundations of Public Policy-mak-
ing, in RATIONAL CHOICE 195, 200 (R. Hogarth & M. Reder eds. 1987) (decisions interrelate
“in complex ways involving context and circumstances as well as personality”); Miller, supra
note 329, at 24 (decision process moving “from the general to the specific and back to the
revision of the general”).
337. One typology is to divide the circumstances of choice into three:
1. Utility theory [which includes decision theory proper], which is the theory of
individual rational behavior under certainty, under risk, and under
uncertainty. . .. 2. Game theory, which is the theory of rational behavior by two
or more interacting rational individuals, each of them determined to maximize
his own interests, whether selfish or unselfish, as specified by his own utility
function (payoff function). . . . 3. Ethics, which is the theory of rational moral
value judgments, i.e. of rational judgments of preference based on impartial and
impersonal criteria.
Harsanyi, supra note 149, at 89 (emphasis omitted). For elaboration, see id. at 88-96, and for
another typology, see R. LUCE & H. RAIFFA, supra note 11, at 13.
338. See D. BRAYBROOKE & C. LINDBLOM, supra note 149, at 9-16. The authors quote
Abram Bergson, the inventor of the term “welfare function”:
[T]he value of [a welfare function] is understood to depend on all the variables
that might be considered as affecting welfare . . . . [I]ts shape is determined by
the specific decisions on ends that are introduced into the analysis. Given the



1990] LEGAL RESPONSIBILITY 995

does not adapt in any specific way to: 1. man’s limited intellectual

capacities; 2. his limited knowledge; 3. the costliness of analysis; 4.

the analyst’s inevitable failure to construct a complete rational-

deductive system or welfare function; 5. interdependencies between

fact and value; 6. the openness of the systems to be analyzed; 7. the

analyst’s need for strategic sequences to guide analysis and evalua-

tion; 8. the diversity of forms in which policy problems actually
arise.>*®
In the presence of these problems, the authors urge the adoption of a
piecemeal approach, similar to that espoused by others,**° the “strat-
egy of disjointed incrementalism.”3*!

As I have tried to demonstrate, the list above largely applies to
the choices of consumers in the marketplace. Although the consump-
tion decisions do not contain the same global complexities and uncer-
tainties as the political questions considered paradigmatically by these
authors, there is an essential commonality. The choices must
unavoidably be made in the face of risk and uncertainty and under
adversarial circumstances. Synoptic rationality is typically not possi-
ble.>*?> The consumer cannot normally make an optimal economic

decisions on ends, the welfare function is transformed into a scale of values for
the evaluation of alternative uses of resources.
Id. at 12-13 (footnote omitted).

339. Id. at 113 (punctuation added).

340. Popper’s doctrine of “piecemeal social engineering” is well known: “The piecemeal
engineer . . . will make his way, step by step, . . . and he will avoid undertaking reforms of
complexity and scope which make it impossible for him to disentangle causes and effects, and
to know what he is really doing.” K. POPPER, THE POVERTY OF HISTORICISM 67 (3d ed.
1961). For a discussion of “piecemeal social engineering” and the comparison with “Utopian”
or “holistic” engineering, see id. at 64-70.

341. D. BRAYBROOKE & C. LINDBLOM, supra note 149, at 83-106. Although the authors
admit the “conservative” overtones of their strategy, they believe it might be used for any
political orientation. See id. at 106-10. A similar analysis of decision making comes from
another group of authors who identify three generic methods of current acceptable-risk
decision making: ‘“(a) formal analysis, which decomposes complex problems into simpler ones
and then combines the results into an overall recommendation; (b) bootstrapping, which uses
history as a guide for setting safety standards; and (c) professional judgment, which relies on
the wisdom of the best available technical experts.” B. FISCHHOFF, S. LICHTENSTEIN, P.
SiLovic, S. DErRBY & R. KEENEY, supra note 32, at 59. Overall, the authors give
bootstrapping methods, which are akin to “disjointed incrementalism,” poor ratings compared
to the other methods. See id. at 120-33.

342. It may always be impossible. Speaking in the context of social choice, one author
summarizes the human predicament: “[OJur human activities are always piecemeal, and
piecemeal rationality never ensures overall rationality.” Y. MURAKAMI, LOGIC AND SOCIAL
CHOICE 134 (1968), guoted in J. PENNOCK, DEMOCRATIC POLITICAL THEORY 365 n.4 (1979).
“Hayek’s main point is that no one can attain a point of Archimedean leverage on and distance
from society such that any synoptic knowledge of it is available to him. . . . Thus
comprehensive planning is, first and foremost, an epistemological impossibility.” Gray, supra
note 74, at 82-83. Similarly, Tribe notes the weaknesses in commensurating the various
dimensions of a social problem. See Tribe, supra note 250, at 627.
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choice; she must settle for a satisfactory one.*?

In one respect the consumer’s decision is more difficult than the
political one. While the latter (arguably) may be done incrementally,
the consumer’s choice is often all or nothing—either the television set
is purchased or it is not, there is no intermediate step.>** The con-
sumer is forced to embrace the synoptic method, as much as possible
(that is, “reasonable” or “efficient”).>*> This is also true of the
merchant’s choice to sell the goods. The differences are: (1) the
merchant has more relevant information and fewer interfering per-
sonal foibles than the consumer; and (2) the merchant may “insure”
its choice by spreading the losses from risk and uncertainty over many
comparable sales.

When two or more people with conflicting interests are working
towards agreement, they are involved with game theory.>*¢ Each tries
to maximize her utility. In the marketplace, game theory is directly

343. This is the conclusion of decision theory:
Decision theory . . . retreats from the assertion that human behavior is rational
and postulates various forms of less-than-perfect rationality. Thus, we have,
“limited rationality,” “contextual rationality,” ‘“game rationality,” ‘“process
rationality,” “adaptive rationality,” - “selected rationality,” ‘‘posterior
rationality,” “systemic rationality,” and “bounded rationality”. . . . The exercise
of these forms of rationality results not in maximization but in “satisficing”. . . .
Rachlin, supra note 294, at 227 (references omitted). Simon coined the term “satisficing.”
[T]he demands of computability led to two kinds of deviation from classical
optimization: simplification of the model to make computation of an ‘optimum’
feasible, or, alternatively, searching for satisfactory, rather than optimal choices.
T am inclined to regard both of these solutions as instances of satisficing behavior
rather than optimization. . . . The problem has been shifted from one of charac-
terizing the substantively optimal solution to one of devising practicable compu-
tation procedures for making reasonable choices.
2 H. SIMON, supra note 249, at 435. For his distinctions between the approaches of satisficing
and optimizing, see 2 H. SIMON, Theories of Bounded Rationality, in MODELS OF BOUNDED
RATIONALITY 408, 417-18 (1982). Elster discerns five views within the development of the
theory of rational behavior. See J. ELSTER, supra note 13, at 133-37. He concludes “that for
the analysis of business decisions, and probably for a large number of other decision problems,
Simon’s theory of satisficing is the most satisfactory yet presented.” Id. at 136.

344. One might rent the model to gather information regarding some of its qualities.
Rental selections, however, are probably quite limited. In addition, rental of such goods as
regular shoes is out of the question.

345. Incrementalism has been challenged on the grounds, among others, that it may stymie
a goal that requires taking “one step backward, in order to take two steps forward,” and that
policymakers can know and anticipate more than incrementalism admits. See J. ELSTER,
supra note 13, at 9-18; see also J. ELSTER, supra note 50, at 94 n.124 (citing Tocqueville’s
objection to Burke); R. GOODIN, supra note 163, at 19-56 (“Overcoming the Errors of
Incrementalism”). For a general rejoinder, see Braybrooke, Scale, Combination, Opposition—
A Rethinking of Incrementalism, 95 ETRICS 920 (1985). The first objection does not seem
pertinent to the concerns of this Article. What step backward would be useful in the long run
to the purchaser of a television set?

346. See supra note 337.
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relevant because contracting parties have divergent, conflicting inter-
ests. However, a great many of the central results of game theory are
that rational decisions are possible only in very simple situations;
therefore, for the normal complexity of most marketplace situations,
rational outcomes are not expected.**’

B. Differential Rationality

The analysis of the qualities of the ideally responsible actor high-
lights shortcomings endemic to the marketplace. To ignore for the
moment the impingements on autonomous preference formation, the
discussion emphasizes the degree of risk and uncertainty that informs
consumer decisions. Most likely this results in costs unperceived or
misperceived by the consumer. The costs are inadequately perceived
irrespective of whether the merchant consciously interferes with the
appraisals or whether the consumer is reasonably diligent. Human
nature and the practicalities of the marketplace are reasons enough.?®

347. See R. ABRAMS, FOUNDATIONS OF POLITICAL ANALYSIS 340-45 (1980). Braybrooke
sheds doubt on the usefulness of game theory for our type of problem because game theory
“deals with games so well defined that there is no room for bargaining. . . . [T]he theory of
bargaining, in the branch occupied by the theory of games, is a theory of outcomes, not of
processes.” Braybrooke, The Possibilities of Compromise, 93 ETHIcs 139, 144 (1982). Nor,
according to Braybrooke, will we find help in the economic models of bargaining.

[They] are very restricted, too: they generally leave some room for bargaining of
a sort in leaving some room for the parties to try out each other’s reactions stage
by stage and reconstruct their strategies at each stage. However, the models are
usually limited to single issues between just two parties concerning a
homogeneous and infinitely divisible good like money. . . . In any case, the
models in question generally take little or no account of misinformation. The
parties know too much to be misled, or to try to mislead, by masked preferences
or by formulas ambiguous and tendentious. Much of the color of bargaining, and
with it much of what makes a real difference to whether it goes one way or
another, escapes such models.
Id. (footnote omitted).

348. Epstein seems to lose sight of this when he discusses unconscionability. First, he
would allow the doctrine of unconscionability to be used for procedural, not substantive
unconscionability. See Epstein, supra note 248, at 294-95. Then, when discussing the
unconscionability of the “waiver-of-defense” clauses for the benefit of finance companies which
appear in consumer installment contracts, he concludes: “If buyers want protection against
having to pay the price where there is a defect in the goods in question, then they should deal
with sellers who carry their own contracts.” Id. at 309. In the footnote, he takes the argument
“one step farther”: “If all parties who carry their own contracts refuse to allow breach of
warranty to be a complete defense against the payment of installment obligations, there will be
a good reason for them so doing: to wit, that most of the claims are manufactured as excuses
for non-payment.” Id at 309 n.39. Against this argument of moral hazard, I offer another
analysis. Because of the setting, buyers are unable to make rational choices when deciding
whether to deal only with sellers who carry their own contracts. Those sellers who do carry
their own contracts refuse to allow breach of warranty to be a complete defense against
payment of installment obligations because, due to the irrationalities, the consumers cannot
properly value the right. The moral hazard is on the sellers, i.e., they are “insured” against
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For most consumers, these costs probably will be positive, that is, the
goods will be more costly than anticipated. For some, the goods will
be less costly. In either event, purchasing decisions fall short of the
ideal.>*® Unequal bargaining power usually intrudes.3°

The thought experiment in evaluating a television purchase
demonstrated the difficulty. A conscientious consumer, taking the
lesson to heart, might be paralyzed with indecision in the face of so

some warranty claims because of the consumer’s lack of leverage. Relatedly, Grossman
champions the informational value of warranties. See supra note 184. He concludes: “There
are many products sold with warranties, but I find it surprising that they are not used even
more often. The reader might think that the answer lies with moral hazard. Yet there are
many risks which are insured by insurance companies but not by sellers.” Grossman, supra
note 184, at 479. This is not surprising, because sellers have more methods for taking
advantage of buyers’ irrationalities than do insurance companies.

349. Sociologist James Coleman holds out two models for the role of policy research in
society. The first and dominant one, labeled the “policy maker-as-rational-actor” model, aims
at “objectively correct” policy and “conceives of information fed back to a single central
authority. . . . It has no place for a conception of different interests, of democratic political
systems in which policy decisions come not from above but from a balance of pressures from
conflicting interests.” J.S. COLEMAN, supra note 284, at 166. The second one, termed the
“pluralistic policy research” model, “begins with a conception of interested parties.” Id. at
168. Because parties may use information for their own purposes, policy is regarded “as the
resultant of a balance among conflicting values and interests.” Id. “Policy research
pluralistically formulated and openly published may strengthen the hand of those interests
without administrative authority, by redressing the information imbalance between those in
authority and those outside.” Id. at 170. Coleman therefore urges work on a political theory
of information rights.

As I see it, there would be two major branches in that theory: one concerning
information rights in market relations between two independent actors—one
large and one small—and the other concerning information rights for the
sovereign citizens of a state who have both authority and responsibility for
controlling the actions of the state.
Id at 171 '
In a similar vein, Gibson wrote:

(I]n a competitive society, it is, in general, in the interests of each person to be as
rational as possible but to have his or her competitors be as irrational as possible
(within certain limits, of course). . . .

It is, moreover, a system in which various kinds of deception are in the
interests of persons who are in a position to carry out such deceptions on a rather
large scale, not only through advertising campaigns but also through their influ-
ence on the kinds of research conducted, on the way it is conducted, and on the
way the results are reported. Among these kinds of deceptions are deception of
competitors or members of other classes concerning what their interests are and
how best to pursue them; deception of consumers, concerning the usefulness,
harmfulness, or uniqueness of products, and deception of oneself, concerning the
fact that one is doing these things. Thus the availability of accurate information
reported in an intelligible and non-misleading way, which is essential to the effec-
tive carrying out of a rational life-plan, is also undermined.

Gibson, supra note 11, at 218.

350. For a challenge to the liberal notion that unequal bargaining power should be rectified

by government intervention, see Kennedy, supra note 51.-
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many unknowns. Obviously, few, if any, ever are. The typical
purchase follows little study of the goods and visits to one or a few
merchants.?!

Cost to Buyer
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Figure I portrays the frequency curve of the true costs to a pur-
chaser of goods which have a purchase price of $500, say, our televi-
sion set. The average cost is shown to be somewhat above the
purchase price in order to reflect transaction and other costs. The
curve slopes upward towards infinity to indicate potential costs such
as utilities, service, maintenance, physical injuries, and lawsuits. The
slippery slope of throwing good money after bad partially explains
why one might invest more money in old goods than is required to
purchase new ones. The cost may be infinite if, for example, the
goods should explode and kill the purchaser. In the opposite direc-
tion, the curve also slopes asymptotically towards negative infinity
(that is, infinitely beneficial) to show the possibility that the goods
may appreciate as an antique or become invaluable from a ‘“genie in
the lamp.”3%2 The curve is skewed to the right to represent the intui-
tive proposition that there is a larger range of possible costs, above the
purchase price, than of benefits. Although the curve is drawn as a
smooth one, there may be clusters of potential costs which create a
lumpy curve.

351. See, e.g., Brandt & Day, supra note 193.

352. Excluded from Figure I is the benefit of the purchaser’s personal satisfaction from
using the goods. This may be very large (even infinite, total bliss—it’s a television set, after
all). Presumably the pleasure is nearly the same as that gained from substituted allocations of
resources, say, a different television model or other forms of entertainment.
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A consumer must place her own planned purchase on the curve
by means of the evaluations discussed. She must also do the same for
the cost curves of substitute goods. Then, she can accurately deter-
mine whether she would maximize value by making the contemplated
purchase or by allocating her resources elsewhere.

A merchant must also calculate its costs of the sale of goods in
order to price them at a competitive and survivable level. The solid
curve in Figure II portrays a frequency curve of the seller’s actual
costs of goods, say, the television set, priced at $500. The average
actual cost is shown below $500 and reveals the profit margin.
Wholesale costs, overhead, commissions, salaries, and so forth are
built into the bulk of the curve. It slopes upward to reflect additional
costs such as those arising from servicing defects, defending a prod-
ucts liability suit, or dealing with a customer who proves to be a recal-
citrant debtor. The curve stretches downward to show unusual
profitability due, primarily, to lucrative goodwill. The solid curve in
Figure II is different from the one in Figure I for the obvious reason
that the potential costs of the $500 goods in Figure II include vari-
ables that are relevant to the merchant but not to the consumer, and
vice versa.

The broken line in Figure II shows the actual frequency distribu-
tion of concern to a merchant. The seller must cope with effectively

Cost To Seller
of Goods Priced At $500

«———Average
profi
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fewer risks and uncertainties than the consumer for two reasons, both
of which are due to the fact that the merchant, unlike the consumer,
engages in a large number of comparable transactions. First, it is eco-
nomically reasonable for the merchant to invest more in informa-
tion.>>*> Being able to spread this transaction cost over a large number
of sales, it makes better business sense for the merchant than for the
consumer to make a significant expenditure to determine the tradeoffs
of a product.>* As it turns out, because the seller deals with compa-
rable goods over time, for the merchant uncommitted to a single
product line,*’ little is required for some information about experi-
ence qualities (for example, data gained through customer feedback)
and for some information about credence qualities (for example, data
relating to the producer’s reliability). Depending upon the elasticity
of the market, adjustments to the price tag can perhaps be made by
including the losses from prior underestimations in the new rate.
Second, the nature of the merchant’s business allows it to be less
concerned with finely tuning estimates of the experience and credence
qualities of each customer than is true of the consumer’s heed to know
the same qualities of her merchant. Though it may be to the
merchant’s advantage to have the contract terms reflect the buyer’s
reliability, litigiousness, etc., because it is costly to apply this informa-
tion for each customer (as it is costly for the consumer to do the same
for each merchant), the payoff is quickly offset by the expense, not
only of collecting the data, but also of tailoring individual contracts.
Yet, the merchant is not operating in the dark. Under the circum-
stances, it has the advantages of scale and the certainties of large
numbers to make accurate calculations regarding the average buyer.
Indeed, the retailer will be undercharging some actual customers
while it will be overcharging others, but over a series of transactions,
the logs will roll and the contracts will average out to an efficient
level.**¢ Having dealt with many customers, the merchant has at its

353. See Curran, Legislative Controls as a Response to Consumer-Credit Problems, 8 B.C.
IND. & CoM. L. REV. 409, 435 (1967) (creditor may obtain advice of experts, has more time to
reflect on terms, and accumulates experience which provides knowledge and sophistication).

354. That is, the product tradeoffs for the merchant. These tradeoffs coincide only partially
with those for the consumer.

355. For the merchant committed to a single product line, e.g., a car dealer, the large front-
end and long-term investment demands substantial ex ante investment in information.

356. Warranty coverage is exemplary:

A warranty operates as an insurance policy to the extent that the occurrence of a
product defect is probabilistic. To insure for a loss is to redistribute wealth from
periods in which no losses are suffered to the period in which the loss occurs. A
manufacturer can redistribute wealth in this manner by collecting a premium in
the sale price from a broad set of consumers for whom the prospects of loss
during any single period are unrelated. The market insurance premium reflects
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disposal adequate information to make fair predictions of the costs of
each transaction.>*” The common wisdom that a merchant new to the
business is at greater risk of miscalculating its profit margin than is an
experienced merchant suggests, in part, that it is the lack of this infor-
mation that creates the handicap to the newcomer.?>®

There is a difference between Figure I and Figure II which may
be thought to impair the comparison. Figure II includes a broken line
representing the average costs per sale. This is absent from Figure 1.
Compared are the consumer’s actual costs for the single purchase to
the merchant’s average cost per sale. Because the consumer makes
many purchases over her lifetime, shouldn’t the average costs of both
be compared? I do not believe so because the consumer’s purchases
are not fungible, that is, few are of closely competitive goods. She is
not going to get back from the savings in the purchase of an air condi-
tioner what she lost in the purchase of the television set. For each of
these types of noncompetitive goods, she probably has the same disad-
vantage vis-a-vis the merchant.>*® The merchant, on the other hand,

both the expected loss for the period and some share of the costs to the insurer of
aggregating these unrelated contingencies, called loading costs.
Priest, supra note 184, at 1308.

357. Furthermore, “[the creditor’s] stake in undertaking any particular arrangement is not
as great as that of the consumer: other potential customers available to the creditor are greater
in number than are other sources of credit available to the consumer.” Curran, supra note 353,
at 435.

358. Schwartz analyzes the information problems relating to the risks of defective products,
but rejects the imposition of a mandatory warranty by either statute or case law. Instead, he
favors providing the consumer with information and then allowing the parties to bargain over
the risks. See Schwartz, supra note 167, at 20. He justifies this as follows:

First, . . . [the] [r]isks should . . . be imposed on sellers only if it is believed that

the incidence of irrationally unshifted risks will be too high even with additional

information provided. Since this is difficult to know in advance, information

should be provided and the results analyzed. Second, imposing risks prevents

gambles but reduces freedom of choice, which I take to be a value worth

preserving for its own sake. Third, sellers cannot value certain of R’s [the risk of

nonconformity] components, such as the losses resulting to a buyer’s business

from the failure of a particular part, as well as informed buyers can.
Id. at 20-21. To these three points I respond: First, let’s get on with the experiment, though
obviously I am less confident of the invisible hand than is Schwartz; second, the burden of this
Article is to show how thin this freedom of choice is under the circumstances; third, the fore-
seeability limitation of contract damage recoveries will limit some of the seller’s worries over
uncertain buyer losses, and although those remaining concerns may indeed create an ineffi-
ciency, my hunch is that they will amount to less than the net inefficiencies under a mandatory
warranty. The whole question warrants empirical work.

359. Probably also with respect to other consumers. That is, a consumer who costs the
merchant less than the average because, say, she is very careful with her possessions or is a
good credit risk, is likely to be in the same relative position with respect to the purchase of
other goods. This consumer will effectively subsidize the more costly consumers in all or most
of her purchases. Cf Peltzman, Toward a More General Theory of Regulation, 19 J.L. &
EcoN. 211, 231-39 (1976) (cross-subsidization tendency of price regulation).
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does enter into essentially fungible transactions when selling the tele-
visions. Low volume, mom-and-pop operations which are more
analogous to theé consumer’s position are the exception.

The consumer, unlike the merchant, has neither the experience
nor the data that are required in order to take advantage of the cer-
tainties of large numbers. She is buying her second or third color
television set, the first one of this brand and size, and has dealt with
this merchant only a few times before when buying stereo equipment.
Her direct sampling experience includes so few transactions of a com-
parable nature that, even adding the limited information obtained
from acquaintances who have made similar purchases and gleaned
from the other usual sources of consumer information, she is left
unable to speak with statistical confidence. The logs will not roll for
her. She deals with only one or a few sellers of comparable goods.
The number of related deals are small, contrary to what is true with
some other merchants, such as grocers or department stores.*® If she
is “overcharged” in one transaction because she is a better than aver-
age customer, she is likely to be “overcharged” in others for the same
reason.’¢!

V. CONCLUSION

The immediately preceding discussion dwells upon the market-
place imperfections in the conditions for legally responsible acts that
arise from the collection and processing of the data necessary to make
informed choices. In terms of the model championed in this Article,
these flaws stem primarily from the inherent defects in the first condi-
tion, knowledge, and more particularly from its two aspects, informa-
tion and foresight. Recall that for autonomously chosen actions,
there is a second condition, capability, with its two aspects, reason
(analytical judgment) and sense (normative judgment). This condi-
tion remained in the wings as an implied presence manifesting itself in
some of the difficulties with collecting and processing data. Though
nearly out of sight, it should not be out of mind. The shortfalls in
knowledge and capability of both the consumer and the merchant

360. Moreover, “{w}here people seldom deal with one another, we find that they are
somewhat disposed to cheat, because they can gain more by a smart trick than they can lose by
the injury which it does their character.” A. SMITH, LECTURES ON JURISPRUDENCE 538-39
(R. Meek, D. Raphael & P. Stein eds. 1978), quoted in N. MACCORMICK, Law and Economics:
Adam Smith’s Analysis, in LEGAL RIGHT AND SoCIAL DEMOCRACY 103, 121 (1982).

361. See supra note 359. Kennedy notes this point. See Kennedy, supra note 51, at 599-
600. A possible solution not pursued here is the “experience model” of contracting, justified
by the differences in the expectations of the parties, which proposes standards for adjusting
contract terms. See Narasimhan, supra note 228, at 1142-70.
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imply that the market works inefficiently.3¢? The inefficiency provides
prima facie grounds for governmental intervention.3%3

Economic inefficiency is not the only problem with the market.
There are moral problems as well. First, a moral issue may stem from
the inefficiency itself insofar as efficiency is rooted in utilitarian, teleo-
logical theory.*** Second, a deontological moral problem arises from
the fact that the inefficiency is systematically beneficial to the
merchant. That the merchant has a customary advantage does not
seem quite right to the consumer.*®* Questions with overtones of fair-

362. Musgrave comes to this conclusion on the basis of the information defects alone.
Increasing affluence brings a growth in available goods while the scarcity of more valuable
time raises the costs of making the additional informed decisions. Thus, the value of choosing
more intelligently among goods shrinks while the cost of the choice itself grows. “We may
therefore be increasingly prepared to accept the judgment of the government or some other
group who will do the screening, provide us with information, guarantee the safety of the
products, etc., even though this involves some cost in terms of reducing the range of available
commodities.” Manne, Edited Transcript of AALS-AEA Conference on Products Liability, 38
U. CHI L. REv. 117, 141 (1970) (Musgrave).

363. Prima facie grounds are not conclusive grounds. But society need not wait.

[Tlhe question of whether a given law is worth its costs (in terms of better

resource allocation) is rarely susceptible to empirical proof. This does not mean,

of course, that the best we can do is adopt a laissez faire policy and let the market

do the best it can. It is precisely the province of good government to make

guesses as to what laws are likely to be worth their costs. . . . [T]here is no reason

to assume that in the absence of conclusive information no government action is

better than some action.
Calabresi, Transaction Costs, Resource Allocation and Liability Rules—A Comment, 11 J L. &
EcoN. 67, 70 (1968). Coase studied the issue elsewhere: “It is now generally accepted by
students of the subject that most (perhaps almost all) government regulation is anti-competi-
tive and harmful in its effects.” Coase, The Choice of the Institutional Framework: A Com-
ment, 17 J.L. & EcoN. 493, 493 (1974). Hayek and Director urge suspicion of intervention in
the marketplace, but believe there is a place for it. See F. HAYEK, supra note 11, at 220-33;
Director, The Parity of the Economic Market Place, 7 J.L. & ECON. 1, 2 (1964) (“Laissez faire
has never been more than a slogan in defense of the proposition that every extension of state
activity should be examined under a presumption of error.”), quoted in Epstein, supra note
248, at 294 n.3.

Baker does not believe that intervention is justified only by efficiency arguments. Empha-
sizing the market’s influence on consumer preferences, see supra note 329, he observes that
“the objection to an economic regulation is generally not that the regulation prohibits a sub-
stantively valued activity. Rather, the objection is that the regulation affects the valued activ-
ity’s profitability.” Baker, supra note 79, at 813 (footnote omitted). Hence, the market may be
regulated to promote consumers’ liberty. Regarding the merchants’ liberty, “[i]n the market
context, liberty requires only that a person be free to engage in those activities or roles that
society makes available and in which, given the collectively adopted allocative criteria, she is
qualified to engage.” Id. at 815.

364. Posner has placed microeconomics in utilitarian theory. See R. POSNER, supra note
155, at 60-115; Posner, The Ethical and Political Basis of the Efficiency Norm in Common Law
Adjudication, 8 HOFSTRA L. REV. 487 (1980); Posner, Utilitarianism, Economics, and Legal
Theory, 8 J. LEGAL STUD. 103 (1979). For background on this view and a discussion of the
distinction between teleology and deontology, see Kuklin, supra note 194, at 845-61.

365. Fears of paternalism may be put aside. *“So long as one can see them as responsive to
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ness and justice are raised. Does the consumer deserve the disadvan-
tage or does the merchant deserve the advantage?

The apparent unfairness to the consumer of the asymmetry
" increases when another factor is brought to center stage. Section IV
dwelled upon distortions inherent to the marketplace, whereas many
distortions are imposed by the other party to the transaction. When
one party interferes with the “objectivity” of another’s choice, the
moral reverberations swell, especially when the interferer gains from
it. Irrespective of whether the economic system as a whole is

“rational” despite the presence of irrational actors,3¢¢ the system
works unfairly at a micro, one-to-one level, particularly when one
class of transactors exacerbates and takes methodical advantage of the
irrationalities of another class. In these circumstances, at least, dis-
tributive consequences count regardless of overall allocative effi-
ciency. Although full discussion of this pomt is beyond the scope of
this Article, an outline is offered.

As a preliminary matter, the meaning of “imposed” distortion
must be elaborated. One of the parties may be in a position of natural
advantage to reduce distortions inherent to the other party’s position.
By failing to reduce them, the party “imposes” them on the affected
party in a weak or passive sense. Three or more forms of the weak
sense of imposed distortions may be noted. First, there are situations
in which the imposer cannot pass along the costs of lessening the
other’s distortion and must therefore absorb them herself. Most non-
consensual interactions are exemplary, as where a stranger trespasses
on land unmarked by the owner while mistakenly, but reasonably,
believing it to be public property.?$” Second, there are times in which
the costs can be passed along and the effected party, in fact or as a
reasonable person, would be willing to reduce the distortion by paying

unequal bargaining power, they (i.e., compulsory contract terms] don’t raise any issue of
paternalism.” Kennedy, supra note 51, at 646. Kennedy then continues with a statement that
I dispute: “But unequal bargaining power is of little use in understanding why we like them.”
Id

366. Milton Friedman made the most famous pronouncement of the black box principle as
applied to economics. He asserts that the inaccuracy of the strong assumptions of the invisible
hand doctrine (e.g., zero transactions costs, perfect information, rational choice) is irrelevant
so long as the derived theories give rise to confirmed predictions better than those of other
black boxes, which they do. See M. FRIEDMAN, supra note 259, at 3; see also Plott, Rational
Choice in Experimental Markets, in RATIONAL CHOICE 117 (R. Hogarth & M. Reder eds.
1987) (providing empirical evidence that the marketplace is roughly rational despite irrational
choices).

367. This claim by the defendant is a defense to criminal trespass, but not to civil trespass.
See W. PROSSER & W. KEETON, supra note 111, at 74-75. Posner ascribes this difference to
the costs of determining the defendant’s mental state at the trial stage. See Posner, supra note
115, at 1225,
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the costs.>%® Thus, a consumer who cannot efficiently search for infor-
mation regarding goods may be willing to pay the merchant for infor-
mation.>®® Third, there are circumstances in which the reduction
creates (virtually) no direct costs. For example, a merchant able to
respond to a consumer’s question with answers of varying usefulness
chooses a less useful answer. As one moves from the first to the third
form of weakly imposed distortions, the distortions become
stronger.’”® Finally, there is a strong or active sense of imposed dis-
tortions which occurs when one party affirmatively creates or
increases the other’s distortion. False advertising, misrepresentation,
and knowing concealment are instances primarily in the category of
information, while coercion and undue influence are instances in the
categories of capability and willpower. From a moral standpoint, the
stronger the imposed distortion, the, less justifiable.

This Kantian standard is therefore suggested: To the extent that
a person invades an individual’s autonomy by imposing distortions in
her decision making for the purpose of using her as a means to an end,

368. Permutations of this form are possible. The actual consumer may not be willing to pay
the costs of reducing the distortion whereas a reasonable consumer would, or vice versa.
Variations in risk attitudes may explain this difference. Which of these two possibilities creates
a “stronger” imposed distortion is not clear. If neither the actual nor a reasonable consumer
prefers to pay the costs, the distortion is not imposed.

369. An extrapolation from contract principle is supportive:

The law of contract denies recovery to a plaintiff when four conditions are met:

1. The plaintiff possessed information unknown to the defendant. 2. The

defendant, had he possésed that information, might have altered his behavior so

as to make his breach less likely to occur. 3. The plaintiff could have conveyed

the information to the defendant cheaply. (This condition is not mentioned in

the cases, though it is clear that it is assumed by the courts to be fulfilled. Of

course it is not fulfilled in tort.) 4. The plaintiff did not do so. . . . The central

point here is that where the four conditions above are met, the value of the

information to the defendant is greater than the cost to the plaintiff of conveying

that information to him. To encourage such efficient transfers of information is

the purpose of the contract remoteness rule of Hadley v. Baxendale.
Bishop, supra note 131, at 254-55 (footnote omitted). Bishop’s last point suggests that, under
Kaldor-Hicks reasoning, it is irrelevant whether the defendant in fact would have paid for the
information.

370. When the weakly imposed distortion relates to information, it may be characterized as
“deceit.” Chisholm and Feehan, for example, refer to eight cases of deception, four by
commission and four by omission.

In speaking of omission in these [latter four] cases, we mean to imply, not that
the deceiver L has failed to act, but rather that he has failed to do something he
could have done with respect to D [the deceived person] and the belief that p [a
false proposition]. Let us say that a man allows a certain state of affairs to occur
or obtain provided only [sic] (i) he could prevent that state of affairs from
occurring or obtaining and (ii) he does nor thus prevent it from occurring or
obtaining.
Chisholm & Feehan, The Intent to Deceive, 74 J. PHIL. 143, 144 (1977).
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and not merely as an unavoidable sécondary effect, one may properly
speak of a violation of moral duty.’’" This standard is offered as a

371. “What is the difference between one person merely ‘utilizing’ another for gain, and one
person exploiting the other? The correct short answer to this question, of course, is that there
is an element of wrongfulness in exploitation that distinguishes it from nonexploitative
utilization.” Feinberg, Noncoercive Exploitation, in PATERNALISM 201, 219 (R. Sartorius ed.
1983). Feinberg, refraining from full exposition because of the complexity of the problem, goes
on to discuss cases of wrongfulness. See id. at 219-24. One of the factors is “(w]hether A used
the situation of B for his own gain.” Id. at 221. “{I]nsofar as A’s profitable utilization of B is
the consequence of manipulative techniques, it also tends to be unfair to B. I have in mind
consent won by seductive luring, beguiling, tempting, bribing, coaxing, imploring, whimpering,
flattering, and the like, short of deceptive innuendo, threats, or coercive offers (which diminish
or vitiate voluntariness).” Id. at 222. “Less likely to be unfair are fishing expeditions in which
A merely hangs his lure within range of vulnerable B, attracting his voluntary agreement to a
scheme that is in fact likely to promote A’s gain at B’s expense.” Id. Regarding fishing
expeditions, see Sunstein, supra note 75, at 1159-61 (Regulation of addictive goods is
impermissible, “even in a case of conscious manipulation of preferences by the seller,” unless,
to some extent, *“(a) there are powerful asymmetries in available information and (b) the
addiction is one in which the benefits of consumption decrease over time, and the costs of
nonconsumption increase.””). Even when B’s consent is driven by unlucky circumstances
which pressure him through no fault of A, perhaps the state may properly interfere “on the
quite distinct ground that the agreement is unfair to B even though B’s consent was voluntary,
and that A’s profit was parasitical, exploitative, or otherwise ‘unconscionable.’ ” J. FEINBERG,
supra note 4, at 197, see also id. at 178 (“Exploitation . . . of another’s rashness or foolishness is
often wrong, even when because of prior voluntary consent, it does not violate the other’s right,
wrong him, or treat him unjustly.””). The active sense of Feinberg’s “exploitation” has
similarities to Raz’s “manipulation,” which is one of the three classes of interferences with
another’s life which violate his autonomy. See J. RAZ, The Rule of Law and Its Virtue, in THE
AUTHORITY OF LAw 210, 221 (1979). “One manipulates a person by intentionally changing
his tastes, his beliefs or his ability to act or decide. Manipulation—in other words—is
manipulation of the person, of those factors relevant to his autonomy which are internal to
him.” Id; see also Dauer, supra note 126, at 28 (“The standard for incompetence alone is more
stringent than that for incompetence coupled with objectionable behavior.”).

[1)f a provision changes the rights that a buyer would otherwise have on
nonperformance in a manner the seller knows or should know many buyers
would probably not knowingly agree to, it is unconscionable to word the
provision in language the seller knows or should know many buyers will lack
capacity to understand. .
Eisenberg, supra note 115, at 771; see also Slawson, supra note 78, at 549-51 (Slawson consid-
ers a contract of adhesion as coercive.). Purely passive advantage-taking may be enough to
violate one’s duty. See Wilson, In One Another’s Power, 88 ETHICS 299, 310 (1978) (Duty
arises when one *“‘choos[es] to benefit from a position of power in regard [to another], whether
through the active exertion of pressure upon him or through the passive acceptance of what he
offers.”). :

The rule of thumb in the text challenges this type of reasoning: “[T]he police power
cannot be invoked to counter the perceived economic inequality between the parties, without
force or misrepresentation, as there is no private wrong to control. The sole function of the
police power is to protect individual liberty and private property against all manifestations of
force and fraud.” R. EPSTEIN, TAKINGS 112 (1985). My contention is that there are private
wrongs which do not turn on force and fraud, unless one generously defines “fraud.” That
Epstein is not expansive about “fraud” is clear: “The frequent refrain of inequality of bargain-
ing power as a reason to invalidate contracts introduces a wild card that blocks any serious
discourse.” Id. at 253. But in the footnote he leaves a crack in the door:
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rule of thumb only, for when one considers such things as the extent
of the autonomy of the invader or the degree to which her choice is
conscious or unconscious, complications arise. Many questions must
be dealt with before the rule of thumb is implemented,*”? including:
What can the consumer do in light of her knowledge that, once she is
in the marketplace, the Sirens can already be heard? Does “the logic
of collective action” preclude privately organized solutions? If the
remedy requires a standardized solution, such as government regula-
tion, are the spillover costs offsetting? What justifies dictating the
remedy to unwilling parties who have not abridged the rule of thumb,
such as consumers disfavoring governmental intervention? If the
“irrationality” of private choice grounds the seeking of government
aid, what guards against the “irrationality” of public choice?

The difficult remedial questions aside, the conclusion of this Arti-
cle is that, along with the efficiency basis for the consumer’s relief,
which may be grounded in consequentialist or utilitarian ethics alone,
there also arises an independent basis in Kantian or deontological eth-
ics. The invisible hand, when made visible, appears both defective
and inequitable. '

There is a sense in which the question might arise. In many bargains, especially

as part of ongoing relationships, a surplus may be generated. Inequality of bar-

gaining power can then be said rigorously to exist if one side has a systematic

opportunity to exploit more of the surplus than the other.
Id. at 253 n.47. For similar reasoning which fuels an attack on the corporate defense of “We
only give the public what it wants,” see Braybrooke, Skepticism of Wants, and Certain Subver-
sive Effects of Corporations on American Values, in HUMAN VALUES AND ECONOMIC PoLICY
224 (S. Hook ed. 1967). Kronman reaches Epstein’s conclusion of nonintervention another
way. He unifies “involuntary” contractual agreements under objectionable forms of “advan-
tage-taking,” which may arise from a person’s “superior information, intellect, or judgment, in
the monopoly he enjoys with regard to a particular resource, or in his possession of a powerful
instrument of violence or a gift for deception,” but backs away from intervention because the
plausible distinctions do not “provide[ ] a principled basis for determining which forms of
advantage-taking ought to be allowed.” Kronman, supra note 185, at 480-82; ¢f J. MURPHY
& J. COLEMAN, THE PHILOSOPHY OF LAw 204-05 (1984) (Unfair advantage-taking in
Kronman’s sense, unlike coercion, may not invade the promisor’s autonomy.).

372. 1 attempt to deal with these questions in a manuscript tentatively entitled Self-

Paternalism in Response to Asymmetrical Responsibility.



