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PACE LAW REVIEW

and service. As the legal academy focuses its attention on "best
practices" in teaching, there is opportunity to hold a
complementary conversation about best practices in
scholarship, and to question the prevailing assumption that
scholarship is an act largely separate from our teaching and
service.

At the Engaged Scholarship Symposium at Pace Law
School, participants began such a conversation and some
preliminary themes emerged. Among them, a recognition that
law schools can do more to teach our students and the general
public about the importance of legal scholarship and its role in
the law. Additionally, alongside traditional scholarly articles,
the legal academy can do more to support new modes of
scholarship that directly engage our students and communities.
And finally, we as individual professors can be more
intentional about bringing our scholarship into the classroom
and extending it out to our communities. The Symposium
discussion also prompted me to reflect on three of my most
rewarding experiences from the past year[]experiences which,
in hindsight, I now recognize as those moments where
teaching, scholarship, and service aligned most closely for me,
my students, and our community.

1. Supporting a Student Law Blog that Serves the
Community

This first experience highlights the importance of teaching
our students about the role of scholarship in society. It also
highlights the ways non-traditional modes of publishing can
increase the impact of our work. This past fall, one of my water
law students wanted to write about the purchase of our city's
municipal water supply by an international private equity
investment company. Only the fourth such type of purchase in
the United States, the sale was controversial and the public
was grappling with many questions and concerns. Rather than
opting for a traditional legal paper, we decided it would better
serve the community for the student to do real-time, online
pieces about the Public Service Commission's review of the
sale, with me supervising the writing. The result was a blog
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housed on Et Al News 54 Letalnews.org/missoulawater/ian
interdisciplinary collaboration between the Schools of Law and
Journalism, where students provide legal and factual coverage
of environmental proceedings. The blog received viewings in
the thousands, and, remarkably, we witnessed that the players
involved adjusted positions and strategies in light of the legal
analysis the student posted on the blog. When the legal student
presented her work to an academic audience this past spring,
one of the PSC members attended and took copious notes about
the student's recommendations for future review of private
equity investment sales.

2. Presenting Legal Scholarship to Students and the Bar

This second experience reveals how our legal scholarship
can benefit students and practitioners and promote
experiential learning. At the Engaged Scholarship Symposium,
I discovered that I am not alone in my reluctance to share my
scholarship in the classroom. This past spring I overcame that
reluctance at the prompting of one of my land use clinic
students, who happened upon a recent article I published about
protecting environmental rights under state constitutions. The
student inquired about whether I would be willing to teach a
clinic seminar based on the article. Around the same time, I
had begun thinking about ways to better involve
environmental lawyers in our program. These questions led to
what became a clinic seminar-CLE. In the seminar, I
presented my article to both environmental clinic students and
environmental lawyers from the community, who received CLE
credit for attending. After the presentation, we formed student-
lawyer small groups that worked through practice problems.
Using factual scenarios inspired by my clinic field work, the
small groups applied environmental rights law and then
reported their conclusions back to the class. The students loved
meeting and talking with lawyers in their field, and the
practitioners enjoyed the opportunity to work with our

54. Global Control of Local Water: The Carlyle Group in Missoula,
Montana, ET AL: ENvTL. TRIAL AND L. NEWS, COVERAGE AND COMMENT.,
http://etalnews.org/missoulawater/ (last visited Mar. 29, 2013).
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students. This class has now become a model that we intend to
continue in our clinic program.

3. Transforming Student Service into Engaged Scholarship

This last experience illustrates how clinical learning can
come full circle to scholarship. My clinic students and I spent
the last two years creating a report on protecting agricultural
lands, and our client asked us to present the report at a series
of public meetings. The report's topic is one around which the
community is polarized, and the public meetings were packed
and rancorous. Through listening to the varying perspectives,
however, we were able to go back to the report and make it a
more impactful piece. We subsequently received a grant to do
further work on the report, and will now adapt the document
into a co-authored piece of legal scholarship that can go out
into the academic world. The students consider this work to be
among the most powerful learning experiences they had during
law school, and the community has benefitted from their
scholarship and outreach.

These types of experiences are occurring at law schools
throughout the country, and I benefitted greatly from the many
stories my colleagues shared at the Engaged Scholarship
Symposium. At the end of the day, I am left with the firm belief
that we should carry on the conversation begun at Pace.
Through that conversation, and the sharing of ideas, we are
bound to deepen our insight about the interbeing of teaching,
scholarship, and service.

B. Michael Burger55

A confession: after a full day of lively roundtable
discussions with inspired, talented environmental and land use

55. Associate Professor, Roger Williams University School of Law. The
author would like to thank Roger Williams School of Law for the financial
support it offers for the development of experiential and skills-oriented
teaching methodologies in doctrinal classrooms. The author would also like to
thank Peggy Cooper Davis and the past and present members of the
Lawyering faculty at New York University School of Law for their dedication
to teaching to the whole student, and the whole student body.

[Vol. 33:3836



TOWARDS ENGAGED SCHOLARSHIP

law professors I still am not entirely sure what "engaged
scholarship" is, or what it is not. Coming into the Symposium, I
was concerned with questions related to content and venue-
what subjects might count as engaged scholarship, what
specialist or general audiences might an engaged scholar aim
to reach, and how do these choices fit into the professional
context of legal academia. But as the day progressed my
perspective shifted. I realized I had left out perhaps the most
important audience for my scholarship-law students. Not
student law journal editors, mind you. My students.

Recent calls for greater emphasis on skills-based or skills-
oriented learning in law schools pose a new challenge, and a
new set of opportunities, for integrating environmental law
scholarship with course design and classroom teaching.
Contemporary environmental issues offer an obvious focal
point for this integration: in-role simulations and other
complex exercises that emerge from a faculty member's
academic pursuits can simultaneously develop lawyering skills,
engage students in complex analysis of critical problems, and
make for an exciting classroom experience for teacher and
student alike.

For instance, a professor writing deeply in a specific area-
say the regulation of hydrofracturing, the construction of
conservation easements, the development of offshore renewable
energy, or the evolution of state-level climate change
adaptation strategies-could use that expertise to develop a
sophisticated simulation or other exercise that requires
students to research the law, policy, politics, and procedures, as
well as the science, economics, and engineering, in a given
scenario, whether it be fictionalized or real-world. Beyond
research, the simulation or exercise could also include writing
in a variety of forms for a number of different audiences,
counseling clients, negotiating with allied and opposing
attorneys, making oral and visual presentations, or any of the
other skills demanded in environmental and land use law
practice. In this way, law professors teaching in doctrinal
settings can move toward developing "practice ready" lawyers
while immersing students in the pressing problems of the day
and even, possibly, extending the professor's own thinking
about the issues at hand.
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This integration of scholarship, skills-oriented teaching,
and current events illuminates aspects of scholarship, practice,
and teaching that have arguably received less attention than
they deserve. There are undoubtedly others, but here I will
only note two: the role of narrative and rhetoric in
environmental law and litigation, and the use of multiple
intelligence theory in legal education.

The dynamic relationship between narrative, rhetoric, and
environmental law has been the subject of a relatively small
universe of legal scholarship. Those articles that have focused
on the relationship have, like the far larger universe of political
science literature on the topic, analyzed quintessentially
environmental stories as a form of political rhetoric. Yet,
environmental lawyers and litigators are constantly engaged in
telling these environmental stories, and their audiences are not
only legislators and media outlets but also opposing attorneys
and judges. The narrative construction and rhetorical effect of
these stories is not only interesting but also important to
understanding how environmental advocacy happens, and
ultimately what it is. Thus, it makes for a nice topic for
academic analysis, for classroom discussion, and for skills-
oriented teaching. After all, one of the things we want to teach
law students is how to tell good law stories.

Multiple intelligence theory posits that human intelligence
is composed of a number of independent faculties or abilities,
each of which entails a set of skills that enable the individual
to solve real-world problems. The intelligences include
mathematical-logical, linguistic, interpersonal, intrapersonal,
musical, spatial, kinesthetic, and moral. The traditional
doctrinal classroom targets the logical and linguistic
intelligences. An individual's intrapersonal intelligence,
however, is a capacity that will have a great impact on a law
student's success, both as a student and as a practitioner. This,
along with the other psychological intelligences, represents a
desirable target for both environmental law scholarship and
classroom teaching. In particular, creating scenarios in which
students can reflect on the ways in which their own values
inform their understanding of environmental problems and the
policy choices they would make to solve them can deepen
comprehension of the different value systems that factor into

[Vol. 33:3838



TOWARDS ENGAGED SCHOLARSHIP

environmental decision-making and foster an appreciation for
the depth of real-world conflicts.

As I noted at the outset, I remain uncertain as to what
engaged scholarship is. The evolving standards of the legal
academy afford the opportunity to develop scholarship that
seeks to engage the professoriate, members of the bench and
bar, general readers, and students in the classroom. They also
afford the opportunity to develop scholarship and teaching
methods that target critical subjects and skills that might
otherwise receive less attention, such as storytelling and
psychological intelligence. The integration of these notions of
subject, audience, advocacy, and teaching, then, presents one
starting point for further exploration of what engaged
scholarship can be.

C. Kim Diana Connolly%6

My commitment to "engaged" scholarship led me to the
path I chose within the academy-the job of a tenure-track
environmental clinician. Among clinicians, countless
discussions (both formal ones at conferences and informal ones
in venues from listservs to baseball games) focus on what
scholarship should involve and how it should be defined. There
is a rich "clinical scholarship" world that overlaps some with
the "engaged scholarship" literature. Like other clinicians on
the tenure track, on my path to tenure I received a lot of
advice-including being cautioned against writing that was too
"practical" or that garnered attention from agencies or
legislators. There were, luckily, others who supported my
undertaking research and producing scholarship that
"matters"-and their encouragement helped bolster my
commitment to "applied" and "useful" research and publication
that has captured the attention of some "in the field." Some of
my role models have included amazing environmental
clinicians who write about vital issues, but many others include
non-clinician environmental scholars who write what I would

56. Professor of Law, SUNY Buffalo Law School; Vice Dean for Legal
Skills; Director, Clinical Legal Education; Director, Environmental Law
Program.
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classify as deeply engaged work.
Those who read this article may engage in some of the

reflections I have shared with others, including those who
attended the Pace Law School May 2012 Engaged Scholarship
Workshop, by asking what exactly is engaged scholarship. I
believe it important to the future of legal education that we
have broad boundaries as to what is considered scholarship.
This dovetails with concepts in William M. Sullivan et al.,
Educating Lawyers: Preparation for the Profession of Law57 and
Roy Stuckey et al., Best Practices for Legal Education58 that
call on us to reconsider our role as educators within the
academy. Fundamentally, the issue we are turning to in this
exercise is or should be vitally important to each of us: what
should the professoriate be about?

My research and scholarly production has involved a
number of "engaged" approaches. I have written on "hot topics"
as a result of discourse with my practitioner friends; I have
produced one article as a direct result of work my students and
I did through the Environmental Law Clinic. I have worked on
ABA CLE materials that I have then expanded into something
that was subsequently published in a law review. I have
produced a longer, rigorous article and spun off shorter related
works in "newsletter" and other types of settings. I have co-
authored with the head of a non-profit. I have considered and
adopted other engaged research approaches as well. One of the
most challenging parts of such work can be remaining true to
the academic analysis process when the advocate within me
wants to suppress or redirect certain arguments for the sake of
representing the views of my (usually) preferred stakeholders.
Then again, in my Environmental Advocacy course I have
taught my students that academic work can, absolutely, be
advocacy (and still be rigorous and thorough).

I cannot imagine writing and researching without being
engaged. This is a trait I believe I share with many
environmental scholars, clinical or not. The issues for me are
not to get lost in the debate I referenced above ("what is
scholarship?") and to determine how best to nurture a range of

57. See generally Educating Lawyers, supra note 2.
58. See generally Best Practices, supra note 3.
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scholarly work that feeds the soul of the researcher, and
contributes to the collective good. In my opinion, good
scholarship should bring the writer joy and make a difference
to someone somewhere. I happen to think that "engaged"
scholarship can achieve both of those goals for many on a more
frequent and broader level that some other approaches to
research.

D. Nestor Davidson59

This Symposium's quest to reconcile scholarship with a
commitment to engagement keeps bringing me back to what I
will call Serkin's Anxiety. Not that I worry about Professor
Serkin himself. By all appearances he seems remarkably well
adjusted and has nothing to worry about as a scholar or
teacher by any measure. No, what I mean is the dilemma
Serkin has posed in this collection: is the call for engagement in
any way a threat to the value of theoretical scholarship?60 I
think the answer is no, but more importantly, the dichotomy
between seemingly abstract scholarship on the one hand and
more immediately real-world concerns is not as stark as it
might at first seem. Indeed, it is absolutely vital to embrace the
intersection between these two approaches.

I have grappled with this dilemma throughout my career.
When I started out as an academic-after several years in the
government and private practice-I sought advice from
colleagues who had found successful long-term paths through
this thicket. A wonderful senior colleague advised me to find
satisfaction and meaning in the many different dimensions of
what makes up our careers. He cautioned that teaching would
be frustrating at times, writing would not always flow, and
service could seem overwhelming or, perhaps worse, trivial.
The way to make it all work in the long run was to find what is
rewarding in each of the various components of what we do, so
that if any one dimension felt challenging, as it likely would at
some point, the rest could be sustaining.

I took that advice to heart-there is real wisdom in it-but

59. Professor, Fordham Law School.
60. See infra Part 111.0.
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it led to a kind of compartmentalization. I generally kept my
writing to the more theoretical and abstractly normative
variety,61 and cordoned off my engagement with the day-to-day
work of lawyers and policymakers by getting involved in my
local community, serving on the boards of non-profits involved
in affordable housing and as a commissioner on my local public
housing authority. In a few instances, my scholarship was
informed by this engagement, 62 but by and large, my scholarly
interests and my practical experiences seemed to be proceeding
on distinct tracks.

I also had the opportunity to take a leave (professionally,
although perhaps also of my senses) and spend time in the
government, serving in 2009 and 2010 as Deputy General
Counsel at the U.S. Department of Housing and Urban
Development ("HUD"). When I got to HUD, one of my
colleagues there asked me if it was exciting to be able to apply
my research in the actual work of a federal agency and I
remember thinking, it would be if the connection was at all
clear. Instead, my scholarship, which focused on debates about
the structure of takings jurisprudence, the psychology of
property theory, federalism, and similar issues, seemed largely
removed from the kinds of questions of agency authority and
the fine-grained details of program implementation that filled
my time. I had written about transactional lawyering in
affordable housing, but even that seemed mostly to be of
interest to other legal scholars. Coming back from my time in
government, I similarly found myself at a bit of a loss to find
ways to translate that experience into the kind of scholarship
that would help illuminate the many serious challenges
housing lawyers face today. The gap between the

61. My teaching, perhaps because it affords fairly direct control, is one
area that has always felt more integrated to me. I have always tried to
incorporate practical problem solving into even the first-year property course
I teach, and my upper-level courses always have a fair measure of skills
orientation. The best teaching, I firmly believe, helps students understand
both why any given area of the law has developed in the way it has, which
requires theoretical as well as doctrinal engagement, as well as how and why
practicing lawyers approach their work in that area in the way that they do.

62. See, e.g., Nestor M. Davidson, Relational Contracts in the
Privatization of Social Welfare: The Case of Housing, 24 YALE L. & POL'Y REV.
263 (2006).
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compartments, each with their own rewards, loomed large.
I have been given the opportunity recently to take a step

back and re-think that sense of disconnection. Recently, I
moved from the University of Colorado to Fordham Law School,
and there is nothing like a lateral move to force introspection
about professional identity. What the move has prompted me to
understand is that my research, as abstract as it can be,
actually does help me be more effective in the policy work I
do-to say nothing of my teaching. And the policy work I am
engaged in keeps my scholarship grounded, no matter how
esoteric the questions I may be exploring. I have found some
wonderful moments of serendipity in the mosaic that is
traditional scholarship, and as I look back, I see patterns in the
work that have allowed me to connect debates that are, in the
best sense of the word, "academic," with the work of those
engaged more directly in contemporary policy.

I appreciate the value of having a space in our society for
reflection and critical thinking that is not directly
instrumental, and appreciate Professor Serkin's defense of the
importance of scholarship that is not bounded by the art of the
immediately possible. My experience, however, suggests an
inherent connection across both sides of the seeming divide this
Symposium posits. Abstract, theory driven scholarship also
engages the "real world," even if at a different pace and over a
different horizon, and the kinds of questions that engage
traditional scholars are inevitably generated by law's practical
role in social ordering. Occupying a middle ground between
theory and practice is an important part of what we have to
offer as legal scholars (as well as teachers), even if we each
choose to emphasize different ends of the spectrum at any
given moment. But valuing the ability to bridge that spectrum
can, perhaps, help us all sleep a little better at night.

E. Matthew J. Festa63

I will focus on the question of how we can use our
scholarship to engage with our own specific local communities.
Land use and environmental law are areas that have special

63. Associate Professor of Law, South Texas College of Law.
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importance locally, which provides us and our students with
opportunities to contribute to our communities. I envision an
interactive cycle where engaged teaching and community
involvement can provide us with real-world insights that can
contribute to scholarship; and our scholarship-whether
focused primarily on theoretical, doctrinal, or practical issues-
can then in turn enhance teaching outcomes and our potential
contributions to real land use issues.

1. Land Use in the Local Community

Land use is unique in its centrality to local affairs. Just
about every local issue has a land use component: real estate,
housing, transportation, conservation, parks, education, noise,
economic development, and so on. Because of its
interdisciplinary nature, it involves experts from various fields
and policymakers. More importantly, land use issues affect
everyone in the community and arouse great passion. Because
of all this, engaging in local issues provides us with a great
breadth of possibilities for interesting topics for scholarship; in
return, we can use our scholarship to make ourselves and our
students more effective participants.

2. Engaged Teaching: Student Involvement

One of the best opportunities to learn about local issues is
in the classroom. Our students often have a keen sense of what
is happening in our communities, and as we teach them the
relevant legal doctrines, they can adeptly apply them to real-
world issues. There are a variety of ways in which we can use
our teaching roles to get our students thinking about and
involved in local affairs, which in turn gives us insights that
can benefit our own scholarship. Some of the teaching methods
that have personally helped my own scholarly thinking have
included having the students attend and report on planning
commission or city council meetings, or other community
events; encouraging participation in neighborhood affairs or
planning charrettes; assigning "current events" reports on land
use issues in local news, or contributions to a class blog;
focusing on original independent research papers; and inviting
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guest speakers to discuss local issues in class. This broad
exposure to local ideas and issues has been one of the most
rewarding aspects of the course for me as well as my students.

3. Engaged Service: Getting Involved as Scholars

We can also benefit from our own involvement in local
affairs. Doing so can help us improve our scholarship in two
ways: it can help us generate ideas for research and writing
that have practical importance, and it can help us better
understand the way our ideas may work in the real world. One
of the pleasant surprises I have had in my first few years of
teaching is the realization that there are indeed many
opportunities for even a junior scholar to get outside the ivory
tower and get involved in local issues, including speaking to
nonacademic community, bar, government, or policy groups;
writing op-eds or short pieces for nonlawyers on local issues;
speaking with the local media; consulting, or serving as an
expert witness; blogging; and participating in community
groups. Some of these activities have given me great ideas for
research and writing, and seeing these ideas in action has
improved both my own academic thinking and our classroom
experience.

4. Virtuous Cycle: Engaged Teaching, Scholarship, and
Practical Service

If our writing is informed by our teaching and our
involvement in local issues, then that scholarship-even if it
has a primarily theoretical or doctrinal focus-will in turn
inform our future efforts to provide "practically grounded"
service and ideas that can help our own students and be useful
to the practitioners and policymakers in our communities. I can
offer a couple of examples of how my own research has both
profited from and helped me contribute modestly to discussions
of local land use issues. In one, a conversation with a local
newspaper reporter about a then-upcoming Texas Supreme
Court property rights case generated an article idea, which in
turn led to an amicus brief. The case has been an important
subject of class discussion, as well as several excellent student
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academic research papers. In the second example, I did some
consulting on zoning litigation in a nearby city, which also gave
me a good article idea. I also encouraged my students to attend
public meetings on a seemingly unrelated land use controversy
in Houston. Recently, when Houston was considering a new
land use ordinance to address the problem, I was able to draw
on both the research and the students' experiences to
contribute to the public discussion of the proposed ordinance.
These small examples gave me the chance to use engaged
scholarship to enhance both teaching and service.

Our contributions can take various forms, but if we get
involved in the local land use and environmental issues in our
own communities, it can both enhance and then draw from our
scholarly research and writing. One way to view the issue
presented in this project is to ask how we can contribute
practically to solving real issues by offering or using the
expertise or insight that we gain from our scholarly research
and writing. I suggest that if we focus on the local issues that
affect our own communities, there is a broad range of possible
ways to use our scholarship to contribute to practical issues,
while at the same time helping our students engage more
pragmatically with the legal issues that they will soon confront
as practitioners and citizens. To turn a phrase on its head, we
can "write globally; act locally."

F. Jill L GroSs64

Before the Engaged Scholarship Symposium, I carefully
read reflections by participants on what they thought engaged
scholarship meant, and what role, if any, it could and should
play in the law professor's portfolio of scholarly work. I read
with interest those reflections that perceived the concept of
"engaged scholarship," and perhaps the Symposium as a whole,
as a threat or even attack on those legal scholars who produce
what we label as more traditional scholarship. The premise of
that perception is the notion that "engaged scholarship" is an
antonym for "traditional scholarship." I disagree with that

64. Professor of Law; Director of Legal Skills Director, Investor Rights
Clinic, Pace Law School.
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notion wholeheartedly and thus want to reassure the
Symposium participants that I do not view a movement
towards engaged scholarship as a movement away from other
types of scholarship.

I firmly believe, especially after the Symposium, that there
is room in the legal academy for a healthy diversity of scholarly
approaches and methods. Legal scholarship has many purposes
and functions, including (but not limited to) the goals of
educating, synthesizing, recommending, criticizing,
applauding, studying, summarizing, projecting, researching,
predicting, analyzing, and questioning. To extol the virtues of
"engaged scholarship" at the expense of, and as a replacement
for, "traditional scholarship" fundamentally misses the point.

To me, scholarship that is "engaged" means that it is
interconnected with the other two pillars of the legal academy:
teaching and service. In particular, I had not previously
considered (at least not explicitly) the notion that scholarship
should and could inform my teaching and thus help students in
their legal education. At the Symposium, I was asked to
participate in a simple exercise65 : diagram pictorially the
relationship my scholarship has with my teaching-both
currently (as it stands right now) and ideally (how I would
really like it to be). This fascinating exercise revealed to me
that my teaching and scholarship are already in a quasi-
symbiotic relationship. For example, periodically, by following
developments in my field of specialty (securities arbitration), I
perceive a legal problem, I blog about that problem and
possible solution, 66www.indisputably.organd I then convert
that blog posting into a larger piece, either a law review article
or a bar journal article. I also frequently submit public
comment letters on rule change proposals in the securities
arbitration arena that must go through the rule-making
process, and occasionally I will expand that comment letter
into a scholarly piece.

The Symposium exercise also demonstrated to me that I

65. I am indebted to Professor Tim Iglesias for asking our small group
that he was leading to embark on this exercise.

66. I am a regular contributor to the ADR Law Professors' Blog. See ADR
PROF BLOG, www.indisputably.org (last updated Mar. 29, 2013).
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would like to heighten the interconnectedness of my teaching
and scholarship, but that my primary obstacle was my own
misperception that students simply were not interested.
Despite survey data showing a low level of current engagement
between students and professors on scholarly work, the survey
also revealed that forty-five percent of law students surveyed
had a "high" or "very high" level of interest in becoming more
engaged in a professor's research. 67 Inspiring stories I heard at
the Symposium illustrated to me that law students across the
country are enthusiastically involved in research with
professors, and not just as research assistants. These stories
suggested to me many ways in which I could involve students
far more in my scholarship, which would then lead to engaged
teaching, which would then lead to even more engaged
scholarship. The continuous feedback loop I diagrammed as
aspirational could become a reality.

After reflecting on the larger themes that emerged from
the Symposium, I have concluded that the "Skills and Values"
movement is one manifestation of the impulse of modern legal
educators to teach our students to be problem-solvers. Lawyers
who are problem-solvers are better equipped to engage with the
critical problems of our day, both for individual clients and for
society as a whole. By engaging with students through not only
our teaching but also our diverse scholarship-doctrinal,
theoretical, empirical, and clinical (all of which are engaged
with the law)-we will better prepare them to serve their
clients and the profession as a whole.

G. Lisa Heinzerling68

Here is the question I have been turning over in my mind
as I reflected on "engaged scholarship": how does one disengage
from a specific course of engaged scholarship? Once one is
associated with a kind of a cause, in academia and in the
broader world, how does one move on to another topic?

67. See infra note 104, Jonathan D. Rosenbloom, Survey of Drake and
Albany Law Students Regarding Faculty-Student Scholarship Connections
(unpublished manuscript) (on file with author).

68. Professor of Law, Georgetown University Law Center.
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My own dilemma stems from the fact that I have spent
most of my academic life on two broad subjects: the use of cost-
benefit analysis to judge the wisdom of regulatory policy and
the use of the law to address the problem of climate change. I
have been as "engaged" as I could hope to be in these two areas.
I have written about them in books and law reviews, I have
taught them in innumerable classes, I have testified about
them before Congress, I have litigated over them. My
scholarship led to insights in the classroom, my litigation
experience led to scholarship, my scholarship informed my
testimony. Several years ago, I even went into the government,
as a political appointee at EPA, specifically to work on one of
the areas (climate change), and wound up overseeing the
agency's work in the other area (cost-benefit analysis).

I have been lucky enough, in other words, to live in a
seamless professional web, in which my teaching, scholarship,
and public service have all happily reinforced and strengthened
each other.

But now I am ready to move on to other topics. I feel I have
said all I can on cost-benefit analysis, and I have exhausted my
small storehouse of insights on climate. Neither problem is
close to solution-cost-benefit is now more entrenched than
ever in the regulatory apparatus of the federal government,
and climate change is a bigger problem than ever-but,
strangely and perhaps shamefully, their failure of solution is
part of the reason I would like to move on. In the past, I took
Cass Sunstein to task for declaring that "the cost-benefit state
is here to stay," but now that he is in charge of regulatory
policy for the U.S. government, I am less inclined to keep up
the fight. And in the past, I took the EPA to task for failing to
move quickly and aggressively enough on climate, but now that
I've seen, from the inside, the task the agency faces and the
lack of will within and without the agency to face up to the
task, I am also less inclined to keep up the fight in this domain.

I do not want to be the skunk at the picnic-I deeply
admire the engagedness of the scholars contributing reflections
to this Symposium-but my own experience does lead me to
add a cautionary note to the embrace of engaged teaching and
scholarship. If you are not engaged-if you write purely for the
sake of writing, with no thought of real-world consequences-
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then it is harder to know when you have lost the fight. There is
always something more you could say, something that might
turn the scholarly tide in your direction. But if you are
engaged, if you write in the hopes of seeing a concrete change
in the concrete world, then on occasion you will face the harsh
reality that your words, no matter how pretty, have not
mattered, and things have not changed. And then you need to
decide whether to keep at it, or to disengage and move on.

H. Keith Hirokawa69

During the U.S. Court of Appeals for the 4th Circuit's 77th
annual judicial conference, Chief Justice Roberts asserted that
there is a "disconnect" between contemporary scholarship and
the legal profession. 70 Roberts said, "Pick up a copy of any law
review that you see, and the first article is likely to be, you
know, the influence of Immanuel Kant on evidentiary
approaches in 18th Century Bulgaria, or something, which I'm
sure was of great interest to the academic that wrote it, but
isn't of much help to the bar." He later suggested he would
have difficulties recalling the last law review article that he
had read.

At first, hearing Chief Justice Roberts's statement was
heartbreaking. As a law scholar and teacher, I was
embarrassed to witness a law school graduate declare that
scholarship bears no professional purpose or import. Although
Chief Justice Roberts's education preceded my career, I was
embarrassed for my part in producing a lawyer who
misunderstands the manner in which scholars exchange ideas
and explore the themes of justice and law, or how the ideas of
law are reproduced through the educational, legislative, and
judicial processes. Likewise, I was embarrassed to play a role
in certifying the educational achievement of someone who
expresses so little regard for deep thinking about the sources
and legitimacy of law.

After reflection on Chief Justice Roberts's comments, I
found solace in the notion that even Kant fell to caution when

69. Associate Professor, Albany Law School.
70. See Fourth Circuit Conference, supra note 42.
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he realized that the antinomies would not appear as an
achievement to everybody 1 . Not all scholarly undertakings
engage all audiences. Some legal scholarship is intended to
identify ambiguities and tensions in the law and substantiate
solutions that resolve the ambiguities. Other scholarship
identifies injustices or biases, trends, or alternative paradigms.
Some simply informs by summarizing case law or legislation.
Each of these types of projects is subject to the charge of being
less-than-engaging relative to the expectations of some
particular audience.

The problem might be the scholar's idea that law is a
deliberative practice. As members of the professional
community that engages in this deliberative practice, we read
scholarship to ensure that our thinking is analytically
proficient and comprehensively coherent. We imbue our own
scholarship with insights that improve the substance and
process of law. Nonetheless, we can acknowledge that, to some,
"much of the scholarship in present-day law review footnotes
moves beyond eclectic to outright babbling."72 Lengthy articles
"are often worthwhile, but their sheer density may put off some
authors-and readers-who are genuinely interested in legal
ideas." 73 The recent growth of online companion journalS74

71. See Keith H. Hirokawa, Some Pragmatic Observations About
Radical Critique in Environmental Law, 21 STAN. ENv. L.J. 225, 248-249
(2002).

72. Benjamin Barton, The Emperor of Ocean Park: The Quintessence of
Legal Academia, 92 CALIF. L. REV. 585, 597 (2004) (reviewing STEPHEN L.
CARTER, THE EMPEROR OF OCEAN PARK (2002)).

73. Mark L. Movsesian, Introduction: A Good Idea, 33 HOFSTRA L. REV.,
1121, 1121 (2005).

74. Some academics are enjoying the access and simplicity of this new
forum in converging scholarship with the practice of law. For instance, Scott
Dodson wrote that "the medium provided a wonderful opportunity to reach
academics, practitioners, and judges, and thereby to enhance the relevance of
the academy to those actually in the trenches." Scott Dodson, Online Journal
Supplements -- Fizz or Fizzle?, PRAWFSBLAWG (Feb. 25, 2008),
http://prawfsblawg.blogs.com/prawfsblawg/2008/02/online-journal.html.
Mitchell Rubinstein, in contrast, provides a perspective not from the
traditional scholarly form but from the blog form, stating: "Clearly, these
online journals are incorporating some of the magic that we bloggers try to
offer. They provide their readers with timely commentary and are welcome."
Mitchell H. Rubinstein, Are On-line Law Review Supplement Valuable??,
ADJUNCT LAW PROF BLOG (Feb. 25, 2008),
http://lawprofessors.typepad.com/adjunctprofs/2008/02/are-on-line-law.html.
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responds by providing a convenient and accessible outlet for
reasonably succinct scholarly analysis. 75 On the other hand, as
Lawrence Solum notes, "[a]rticles should be as long as they
need to be-no longer, but no shorter." 76

The publication of Best Practices and Educating Lawyers
inculpated not just legal education in the classroom, but also in
the role of research and scholarship and its relevance to the
practicing legal community. However, neither Best Practices77

nor Educating Lawyers78 has explored whether or to what
extent the law review should be targeted in the reform of legal
education. In my view, the law review is an integral element of
the institution and experience of law school. We should, and
can, resist the impulse to transform the purpose of scholarship
by speaking only to an audience that wants to receive
information without engaging the scholarship. On the other
hand, scholarship can be presented to a wider variety of
audiences. Yet, I remain uneasy with Chief Justice Roberts's
commentary on scholarship. Perhaps the solution is as simple
as making sure the law reviews publish Kant-free primers on
the law of evidence (U.S. or any other country). However, if
such an exercise will be the basis for adjudication, the
profession (and the society that law governs) is in trouble.

75. Movsesian, supra note 73, at 1121-22 (describing the Hofstra Law
Review's framework for setting aside a section of each volume for shorter,
more practical scholarship, as responding to a "real need in legal scholarship.
... [A] space for brief, but careful, treatments of legal subjects in a medium
that readers can readily find and preserve." The work published in this
section is then reproduced online in a separate section of Hofstra Law
Review's website. Category Archives: Ideas, HOFSTRA L. REV.,
http://www.hofstralawreview.org/category/ideas (last updated Sept. 24,
2012)).

76. Lawrence B. Solum, Download It While It's Hot: Open Access and
Legal Scholarship, 10 LEWIS & CLARK L. REV. 841, 854 (2006).

77. See Best Practices, supra note 3.
78. See Educating Lawyers, supra note 2.
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