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PUBLIC ACCESS TO INFORMATION ON PRIVATE LAND
CONSERVATION: TRACKING CONSERVATION
EASEMENTS

AMY WILSON MORRIS* & ADENA R. RISSMAN**

Conservation easements reveal major tensions between the privacy
concerns of landowners and the right of the public to access information
about private land conservation. State and federal governments face
important choices about how to provide public access to this information
given growing concerns that the public’s substantial investment in
conservation easements will be lost without comprehensive tracking over
the long term. In this Article, we reflect on the public nature of
conservation easements and the challenges posed by their perpetuity, and
we provide concrete recommendations for legislatures seeking to improve
conservation easement tracking. We employ interdisciplinary methods to
assess multiple approaches to conservation easement tracking, focusing on
California as a case study.

Our California analysis examines the legislative history of state and
county efforts to track conservation easements. We interviewed
conservation experts and used a telephone survey of county recorder offices
to assess county compliance with a California law requiring conservation
easement indexing. We also employed a Geographic Information System to
evaluate access to spatial data on conservation lands. Despite state, county,
and non-profit tracking efforts, access to conservation easement data
remains fragmented and incomplete. Based on this integrative research, we
suggest that five elements are particularly important to an expanded,
statewide system for tracking conservation easements: (1) including as many
conservation easements as possible; (2)tracking public financial
investments; (3) mapping conservation easements; (4) including specific
purposes and restrictions in conservation easement databases; and
(5) monitoring of monitoring.

* Environmental Scientist, Aspen Environmental Group. Ph.D., University
of California-Santa Cruz 2009; B.A. Columbia University 1998. This research was
conducted while I was a doctoral student in Environmental Studies. Research for this
Article was supported in part by the Switzer Foundation, the MRC Greenwood Award,
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to thank Daniel Press, Julie Guthman, Jeffrey Odell, and Jessica Owley Lippmann who
provided thoughtful feedback on earlier versions of this Article. We also want to thank
Kyle Birchard for his research assistance and Larry Orman from Greenlnfo Network
for providing access to GIS data. Finally, we are very grateful to the more than 140
people we interviewed for this project, including representatives of land trusts, public
conservation agencies, and county recorder offices. We would also like to thank the
editors of the Wisconsin Law Review.

** Assistant Professor, Department of Forest and Wildlife Ecology,
University of Wisconsin-Madison. Ph.D., University of California-Berkeley 2008;
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INTRODUCTION

Efforts to track conservation easements reveal major tensions
between the privacy concerns of landowners and the right of the public
to access information about public investments in private land
conservation. Conservation easements compensate landowners for
limiting development or limiting other land uses. They have been used
for everything from preserving agricultural landscapes to protecting
endangered species habitats at scales ranging from over 100,000 acres
to a single tree.! Conservation easements are supposed to protect the
private lands they encumber forever.’

1. Conservation easement terms vary widely. The 760,000-acre Pingree
Conservation Easement within Maine forestland is monitored in part through remote
sensing. See Steven A. Sader et al., Pingree Forest Partmership: Monitoring Easements
at the Landscape Level, J. FORESTRY, April/May 2002, at 20, 22. In contrast, a 2002
conservation easement held by the City of Woodland in California protects a single
tree, with the purpose “to ensure the Valley Oak Tree will be retained forever in its
natural condition” and encompasses 1.5 times the area from the trunk to the dripline of
the tree. Conservation Easement Deed requested by City of Woodland, Cal., No.
035084, recorded Aug. 26, 2002 (on file with authors).

2. To qualify for a federal income-tax deduction for a charitable
contribution, L.R.C. § 170(h)(5)(A) (2006) requires conservation easements to be
perpetual. See Federico Cheever & Nancy A. McLaughlin, Why Environmental
Lawyers Should Know (and Care) About Land Trusts and Their Private Land
Conservation Transactions, 34 ENVTL. L. REP. 10,223, 10,225-26 (2004). Shorter-term
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Because conservation easements are real-estate transactions with
private landowners, they have been governed largely as a private tool.’
The “privateness” of conservation easements has hidden them from
public scrutiny and proved to be a major barrier to aggregating
conservation easement data and making it available to the public.* As a
result, it is impossible to get comprehensive information on how and
where conservation easements are being created, what they are
supposed to accomplish, whether they are being monitored and
enforced, and how much public money is being spent.

In spite of protecting private land through private real-estate
transactions, conservation easements are in many ways very public.’
Enormous amounts of public money are being spent on conservation
easements in the form of direct purchases by public agencies, public

conservation easements may be eligible for federal tax benefits in limited
circumstances, but they are not the subject of our analysis. /d. at 10,228. Proponents
frequently point to perpetuity as the key benefit of conservation easements over
regulatory land-use controls, which are subject to changing political priorities. Tom
Daniels & Mark Lapping, Land Preservation: An Essential Ingredient in Smart Growth,
19 J. PLAN. LITERATURE 316, 318 (2005).

3. Conservation easements can also be held as an additional layer of
protection on publicly owned land. See generally Christopher Serkin, Entrenching
Environmentalism: Private Conservation Easements Over Public Land, U. CHI. L. REV.
(forthcoming), available at http://www.ssrm.com/abstract=1474288.

4. See Amy Wilson Morris, Easing Conservation? Conservation Easements,
Public Accountability, and Neoliberalism, 39 GEOFORUM 1215, 1219 (2008).
5. See generally SALLY K. FAIRFAX ET AL., BUYING NATURE: THE LIMITS OF

LAND ACQUISITION AS A CONSERVATION STRATEGY (2005); Leigh S. Raymond & Sally
K. Fairfax, The “Shift to Privatization” in Land Conservation: A Cautionary Essay, 42
NAT. RES. J. 599, 627 (2003) (noting that easements are compensated through public
funding); Dana Joel Gattuso, National Center for Public Policy Research, Conservation
Easements: The Good, the Bad, and the Ugly, NAT'L POL’Y ANALYSIS, May 2008, No.
569, http://www.nationalcenter.org/NPAS69.html (exploring the evolution, impact, and
use of easements). In addition, conservation easements rely on state enabling statutes
for legal legitimacy, and these statutes require that conservation easements provide
certain public benefits. See Nancy A. McLaughlin, Rethinking the Perpetual Nature of
Conservation Easements, 29 HARV. ENVTL. L. REv. 421, 426 (2005). Conservation
easements are perpetual negative easements “in gross.” /d. at 425. Although limited-
term conservation easements (term easements) exist, 7d. at 424 n.6, for the purposes of
this paper, “conservation easements” are perpetual, as required by I.R.C.
§ 170(h)(5)(A) (2006). Because these elements of conservation easements go against
common-law definitions of positive, appurtenant easements, and because perpetuity
violates the prohibition against “dead-hand control,” states have passed conservation
easement-enabling statutes to remove common-law impediments and clarify the legality
of conservation easements. See generally McLaughlin, supra (discussing the challenges
of maintaining a charitable donor’s intent and upholding benefits for the public over the
very long term). All fifty states and Washington, D.C. now have enabling statutes.
Nancy A. McLaughlin, Condemning Conservation Easements: Protecting the Public
Interest and Investment in Conservation, 41 U.C. Davis L. Rev. 1897, 1900 n.5
(2008).
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grants to nonprofit land trusts, and tax subsidies for conservation
easement donations.® In addition, many—probably most—conservation
easements are held by governments and public agencies.” Finally,
untold numbers of conservation easements are created as a result of
regulatory requirements.®

6. Because of limited and widely dispersed records, it is impossible to know
the exact amount of public money spent on conservation easements. Between direct
purchases by public agencies and tax subsidies for conservation easement donations, the
total is probably in the billions of dollars each year. In terms of direct public
acquisition, the U.S. Department of Agriculture spent over $1.8 billion on conservation
easement acquisitions between 2003 and 2007 through just three Farm Bill programs:
the Wetland Reserve Program, Farm and Ranch Lands Protection Program, and the
Grassland Reserve Program. See E-mail from Robert Glennon, Farm and Ranch Lands
Protection Program (Jan. 26, 2008) (on file with authors); E-mail from Sheldon
Hightower, Grassland Reserve Program, U.S. Dep’t Agric. (Feb. 24, 2009) (on file
with authors); E-mail from Tony Puga, National Wetlands Reserve Program Manager,
Wetland Reserve Program, U.S. Dep’t Agric. (Jan. 22, 2009) (on file with authors); E-
mail from Dawn Wilson, Program Analyst, Easement Programs Division, Wetland
Reserve Program, U.S. Dep’t Agric. (Nov. 13, 2006) (on file with authors). Dominic
Parker provides one estimate of the value of tax subsidies for conservation easements.
Dominic P. Parker, Conservation Easements: A Closer Look at Federal Tax Policy,
PERC, Oct. 2005, at 10-11, available at http://www.perc.org/pdf/ps34.pdf. He
contends that the value of claimed conservation easement donations was approximately
$20.7 billion between 2001 and 2003. Zd. at 10. This is based on extrapolation from the
amount claimed per easement acre in South Carolina during that time period as reported
to the Senate Finance Committee by South Carolina’s director of the Department of
Revenue. /d. He further extrapolates that federal and state treasuries lost between $5.2
billion and $18.2 billion during this time depending on whether landowners could
recoup closer to 25 percent or 88 percent of the value of their donations. /d. at 11.

7. For discussion of conservation-easement holding by public agencies, see
FAIRFAX ET AL., supra note 5, at 205-06; Amy Wilson Morris, The Changing
Landscape of Conservation Easements: Public Accountability & Evolving Oversight
27-31 (June 2009) (unpublished Ph.D. dissertation, University of California-Santa
Cruz), available at http://completestranger.com/amy/amy_morris_dissertation_5.27.09_
FINAL .pdf.

8. For example, conservation easements originate from mitigation
requirements, representing a tradeoff in conservation benefits. See Jessica Owley
Lippmann, Exacted Conservation Easements: The Hard Case of Endangered Species
Protection, 19 J. ENvTL. L. & LiTiG. 293, 295 (2004). These conservation easements
are also referred to as “exacted.” /d. at 294-95. Exacted conservation easements are
created by regulatory decisions at every level of government and may result from
conditions local governments place on granting development permits, from state
environmental-quality, endangered-species, or wetland laws, or from federal
requirements under the Endangered Species Act for Incidental Take Permits through
Habitat Conservation Plans, or under Section 7 consultation. See id. at 293.
Transportation agencies also mitigate road-improvement impacts through scenic
easements offsite and along highway rights-of-way. See id. at 315. Exacted
conservation easements may be held by public agencies that are especially ill-equipped
to monitor and enforce them, and often even the regulatory agency responsible for their
creation does not track their existence. See id. at 296; Jeff Pidot, Reinventing
Conservation Fasements: A Critical Examination and Ideas for Reform 14-16 (Lincoln
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Ensuring the perpetuity of conservation easements presents major
challenges. Conservation easement holders—either land trusts or
government entities—are responsible for monitoring and enforcing the
restrictions in conservation easement agreements.” While conservation
easements are supposed to last forever, many of the organizations that
hold them will not. Even if conservation easement holding
organizations do not dissolve, they may be ill-equipped to monitor and
enforce conservation easements over time. "

The challenges presented by the perpetuity of conservation
easements make it especially important to compile data that will allow
the government or private groups to step in when conservation
easement holders cannot meet their long-term stewardship
responsibilities. Currently, there is a major disjuncture between the
large, diffuse public costs of conservation easements, and the much
smaller scales at which data about conservation easements are
compiled."!

In light of these challenges, Pidot maintains that conservation
easements must be governed,

with a view to the context of conservation-easement-time,
which is not the present nor the near-term but the indefinite
future. Otherwise, we may simply leave future generations a

Inst. of Land Pol’y, Working Paper, 2005) (on file with authors); Jeff Pidot, A
Conversation about Conservation Easements, Presentation to the Land Use Regulation
Commission (Dec. 7, 2005) (on file with authors).

9. See Lippmann, supra note 8, at 293.

10.  Morris, supra note 7, at 205. In order to properly steward perpetual
conservation easements, the land trusts and public agencies that hold them have to
invest enormous time, energy, and financial resources in record-keeping, maintaining
landowner relationships, monitoring easements, and enforcing restrictions. JSee
generally BRENDA LIND, THE LAND TRUST ALLIANCE, THE CONSERVATION EASEMENT
STEWARDSHIP GUIDE: DESIGNING, MONITORING, AND ENFORCING EASEMENTS (1991);
LAND TRUST ALLIANCE, STANDARDS AND PRACTICES, STANDARD 11: CONSERVATION
EASEMENT STEWARDSHIP (2004), available at http://www landtrustalliance.org/learning/
sp/lt-standards-practicesO7.pdf. Small, volunteer-based land trusts may not have the
capacity to monitor and enforce easements over time. BAY AREA OPEN SPACE COUNCIL,
ENSURING THE PROMISE OF CONSERVATION EASEMENTS: REPORT ON THE USE AND
MANAGEMENT OF CONSERVATION EASEMENTS BY SAN FRANCISCO BAY AREA
ORGANIZATIONS 27 (1999), available at http://learningcenter.lta.org/attached-files/0/56/
5613/EnsuringThePromise_of_CEs.pdf. And many government agencies may not have
budgets for conservation easement stewardship at all. See Darla Guenzler, Using
Conservation Easements to Achieve Regulatory Objectives 3 (2004) (unpublished Ph.D.
dissertation, The University of California-Berkeley) (on file with authors). As stark
evidence of the challenges of perpetuity, one-third of conservation easement holders in
a widely cited Bay Area study could not generate a list of their own conservation
easements. See BAY AREA OPEN SPACE COUNCIL, supra, at 7.

11.  Morris, supranote 7, at 1.
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legal morass of many tens or hundreds of thousands of
different conservation easements, the terms, holders, and even
locations of which may ultimately be difficult to discern, and
the public benefits of which could be ultimately lost."

Governing with a view to “conservation-easement-time” requires
many elements including laws addressing transferring, amending, and
extinguishing easements. More fundamentally, though, it requires
systems to track conservation easements’ terms, holders, and locations.

As our research shows, many proponents of conservation
easements argue that data about private land conservation should
remain private; however, limiting public access actually threatens the
existence of conservation easements in the long term. The public, or at
least conservation-oriented public agencies, need to know who holds
conservation easements, where those easements are, and what they are
supposed to do. If these data are not available, when conservation
easement holders fail to meet their perpetual stewardship
responsibilities, conservation easements will be lost.

Unfortunately, there is currently no truly comprehensive tracking
of conservation easement data.” The only required public information
about conservation easements across the United States is recordation of
the conservation easement with the deed to the property.’* This may
suffice to let future landowners know that their property is encumbered
with a conservation easement, but it provides little opportunity for
substantive public access to information.

Several states are developing or improving systems to capture
statewide data about conservation easements." For example,

[[ln Massachusetts all locally and privately-held conservation
easements are reviewed by a state agency and basic data,
including spatial data, are compiled by the state. Maine
amended its conservation easement statute in 2007 to create a
new state registry for all conservation easements and require
annual reporting by all of the state’s conservation easement

12.  See Pidot, Reinventing Conservation Easements, supra note 8, at v
(emphasis added).

13. See id, at 14-16; A.M. Merenlender et al., Land Trusts and Conservation
Easements: Who is Conserving What for Whom?, 18 CONSERVATION BIOLOGY 65, 70
(2004); Morris, supra note 7, at 80.

14, Also, in many states (those with marketable title acts) conservation
easements have to be re-recorded after twenty-five to forty years. ELIZABETH BYERS &
KARIN MARCHETTI PONTE, THE CONSERVATION EASEMENT HANDBOOK 21 (2d ed.
2005).

15. For more details, especially regarding systems in Colorado, Maine,
Maryland, Massachusetts, and Vermont, see Morris, supra note 7, at 79-106.
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why, and with what intensity grazing can occur and who gets to make
exceptions to these rules.'®

We can imagine current and possible future approaches to public
access to conservation easement information along the continuum of
public access presented earlier (see Figure 1 above). At one end, access
to conservation easement data would be very restricted. Conservation
easements must be recorded to be valid, and therefore some public
access to them as real-estate records is required. But at the restricted-
information end of the spectrum, they would be very difficult to find,
as they often are now. Conservation easements would not be mapped,
and information about public funding would not be compiled.

At the all-access end of the spectrum, a user-friendly, online
centralized database would link maps with full conservation easement
documents and information about financial investments, conservation
easement holders and their monitoring practices. These data would be
uploaded to GoogleEarth so public users without GIS software could
zoom in on aerial photos of easement properties, read details about
restrictions on land use for those properties, and obtain contact
information for public agencies and land trusts responsible for
monitoring and enforcing conservation easement terms. Because
conservation easement documents can be complicated, meeting the “all
data available” requirements would require some amount of
summarizing and interpreting restrictions and conservation purposes.
Otherwise, thousands of pages of technical language in conservation
easement documents would have to be analyzed to extract data on the
content of conservation easement purposes and restrictions.

We realize that an “all-access” approach to tracking conservation
easement data may not be practical and would be met with major
resistance from many landowners and land trusts because of concerns
over privacy. We discuss our proposed guidelines for a conservation
easement tracking system in more detail below.

III. PROPOSAL FOR A NEW CONSERVATION EASEMENT TRACKING
SYSTEM

What kind of public access is appropriate for conservation
easement data?'®® On the continuum of public access to information,

162. This complexity is discussed in more detail in Adena R. Rissman,
Designing Perpetval Conservation Agreements for Land Management, RANGELAND
EcoLogy & MGMT. (forthcoming, 2010) (on file with authors). Because conservation
easements can be complicated, some conservation easement agreements may be written
that inadvertently (or purposefully) do not comply with statutory requirements. Making
conservation easement agreements easier to access could help draw attention to
problems with legal language.
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conservation easement data should be closer to the “all data available”
end of the spectrum, with some important limitations to ensure
reasonable landowner privacy. Existing state systems vary in their
comprehensiveness and utility. In California, the piecemeal systems
established through the state registry, recorder indexing requirement,
and creation of GIS databases are insufficient to track and preserve the
public benefits provided by conservation easements.

Five elements are particularly important to an expanded system of
statewide tracking of conservation easements: (1) including as many
conservation easements as possible; (2) tracking public financial
investments; (3) mapping conservation easements; (4) including specific
purposes and restrictions in conservation easement databases; and
(5) monitoring of monitoring. Multiple approaches are available to
aggregate conservation easement data and make it publicly available,
but a robust program would include these basic elements.

1. Including as many conservation easements as possible. A
variety of approaches could be used to implement a statewide tracking
system. A thorough system would rely on both counties and
conservation easement holders to report data annually. If the state
requested data on all the conservation easements recorded in each
county annually, counties would be more motivated to find efficient
ways to compile data and index conservation easements. For counties
properly indexing conservation easements, generating a list of all
conservation easements should be a simple task.

Improving the practices used by county recorders is important,
especially since this is the only legally required tracking for all the
conservation easements being created. As we pointed out in our
analysis of county indexing,'* one of the central problems with tracking
conservation easements has to do with defining which recorded
documents are actually conservation easements. For official land
records, there should be more standard language used in document
titles. Recorder staff should also be trained to look for key phrases such
as “conservation agreement” or “conservation deed.” Additionally,
recorder staff need to be more familiar with all of the statutes under
which conservation easements may be created to ensure that agreements
titled “open space easement” or “agricultural easement” are also
indexed with conservation easement documents.

163. We recognize that public access to information on conservation easements
does not constitute public participation in conservation easement decisions. See Morris,
supra note 7, at 109-20 (noting the benefits and costs of increasing public review of
conservation easements as they are created).

164.  See supra Part 1.B.1.
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In addition to improvements in county-by-county tracking,
conservation easement holders could be required to send the state basic
information about all of the conservation easements they hold. At a
minimum, states could follow the lead of a new conservation easement
tracking law in Maine that requires each of the state’s conservation
easement holders to submit a list of all of their conservation easements
to the State Planning Office each year.'s’

Including all conservation easements may not be possible. Finding
conservation easements that were created a long time ago and have
already fallen through the cracks would be especially difficult.
However the conservation easements that might be most likely to be
“lost” by their holders, like those created by regulations and held by
understaffed local agencies, need to be captured going forward. '®®

2. Tracking public financial investments. Getting a comprehensive
picture of all of the direct and indirect public financial contributions to
conservation easements would be very difficult.'” However, statewide
systems for tracking conservation easements should at least track the

165. ME. REV. STAT. ANN. tit. 33, § 479-C (West 1999 & Supp. 2008).
Conservation easement registry:

A holder of a conservation easement that is organized or doing business in

the State shall annually report to the Executive Department, State Planning

Office the book and page number at the registry of deeds for each

conservation easement that it holds, the municipality and approximate

number of acres protected under each easement and such other information

as the State Planning Office determines necessary to fulfill the purposes of

this subchapter. The filing must be made by a date and on forms established

by the State Planning Office to avoid duplicative filings when possible and

otherwise reduce administrative burdens. The annual filing must be

accompanied by a $30 fee. The State Planning Office shall maintain a

permanent record of the registration and report to the Attorney General any

failure of a holder disclosed by the filing or otherwise known to the State

Planning Office. The fees established under this section must be held by the

State Planning Office in a nonlapsing, special account to defray the costs of

maintaining the registry and carrying out its duties under this section.”
1d

166.  Although land trusts may keep good records of the conservation easements
they hold, and public agencies may be required to compile reports on their conservation
easement acquisitions, “untold thousands of conservation easements have been born of
zoning and other land use regulation decisions at all levels of government, but often the
regulatory agency may forget where they are or what they say or that they even exist.”
Pidot, A Conversation about Conservation Easements, supra note 8, at 3.

167. Indirect public financing includes (1) allowing tax deductions and credits
for conservation easement donations, (2) “funding the operations of government
agencies that hold and enforce easements,” (3) granting tax-exempt status to nonprofit
land trusts that acquire conservation easements, and (4) state attorney general and court
oversight of conservation easements. McLaughlin, Condemning Conservation
Easements, supra note 5, at 1903-04.
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direct public investments made when public agencies fund conservation
easement purchases or purchase the conservation easements themselves.
Additionally, where it is legally possible, state systems should track
state and federal tax benefits accrued as a result of conservation
easement donations.

3. Mapping of conservation easements. Comprehensive maps of
conservation easements are needed statewide, and eventually,
nationally. GIS can locate conservation easements in the context of
other protected lands, natural resources, development infrastructure,
and county plans. The specific geography of conservation easements is
critical to assessing their conservation benefits and vulnerability to
future change.

GIS databases for conservation easements could build on the work
of existing protected area mapping efforts, including GAP Analysis or
natural heritage inventory stewardship databases.'® Conservation
easements and other types of private land conservation efforts are a
major missing piece in these statewide databases, and are therefore
underrepresented in national and global efforts to map conservation
lands.'® In California, the CPAD effort provides an important first step
toward comprehensive conservation easement spatial data.

Along with other reporting requirements, conservation easement
holders should submit spatial data for their conservation easements to
the state each year. Conservation easement holders without GIS
capacity could submit a paper map and boundary description and work
with state or nonprofit entities to digitize those boundaries. Ideally,
state maps of conservation easements would eventually be linked with
other reported data on conservation easement terms and monitoring.

To address landowner privacy concerns, conservation easements
without public recreation access could be marked as such. Another
option would be setting the zoom level of publicly available maps so
that functional data are available only at a lower resolution. This could
protect sensitive details about homes, businesses, and vulnerable
resources, but might also make the spatial data less useful.

168. See National Biological Information Infrastructure, U.S. Geological
Survey, GAP  Ecosystem Data  Explorer Tool: Regional Projects,
http://www.nbii.gov/portal/community/GAP_Analysis_Program/Communities/GAP_
Projects (last visited Feb. 23, 2010).

169.  According to Kevin Gergely, Operations Manager for the GAP Analysis
Program, conservation easements are largely unmapped and unquantified across the
country. Telephone Interview with Kevin Gergely, National Coordinator, GAP
Analysis Program, in Moscow, Idaho (Dec. 3, 2008) (on file with authors) (stating that
“there’s a huge effort by land trusts, ... conservation easements are recorded. But
what is the cumulative impact, and what does it do to the conservation picture, it’s just
impossible to say.”).
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4. Including specific purposes and restrictions in conservation
easement databases. This fourth element represents what Cheever calls
conservation easements’ “site-specific environmental protection
regime.”'” Since conservation easements are used for such a wide
range of purposes, we need to know what specific conservation values a
conservation easement was intended to protect and what restrictions it
includes.

We propose a two-tier process to meet this requirement. First, the
state or an associated entity such as a designated nonprofit organization
or university should compile a central library of conservation easement
documents. Where real-estate records can be accessed online, the
documents could be searchable with a model similar to E-FOIA’s
electronic reading rooms."”!

This poses potential privacy concerns that may be addressed by
removing landowner names and addresses. Where real-estate
documents cannot be legally online, states could require that interested
parties submit requests for access to conservation easement documents
or the library could be available from one central location and
documents could be viewed electronically and printed, but not
transferred electronically.

Second, we propose requiring conservation easement holders to
submit a short questionnaire summarizing the key components of their
conservation easement agreements when they submit their annual data
to the state. The questionnaire could also be recorded with conservation
easement agreement. Given the complexity of restrictions, rights, and
obligations in conservation easements, crystallizing their terms in a few
categories will be an oversimplification."”? But, it would provide a

170. Federico Cheever, Public Good and Private Magic in the Law of Land
Trusts and Conservation Easements: A Happy Present and a Troubled Future, 73
Denv. U. L. REv. 1077, 1085 (1996).

171. For now, state law in California seems to prohibit putting conservation
easement documents and other real-estate records online for public viewing. CAL.
Gov’T CODE § 6254.21 (West 2009) states that “[n]o state or local agency shall post the
home address or telephone number of any elected or appointed official on the Internet
without first obtaining the written permission of the individual.” However, in 2008 the
California Attorney General interpreted the law as allowing real property addresses to
be posted on the Internet. Tamara Thompson, California AG Interprets Public Records
Act to Allow Real Property Addresses on the Internet, PIBUZZ.coM, May 29, 2008,
http://pibuzz.com/2008/05/29/california-ag-interprets-public-records-act-to-allow-real-p
roperty-addresses-on-the-internet/. In the future, it may be possible to post conservation
easement documents online in California.

172. The complexity of interpreting the restrictions in conservation easements
may point to the need for using more standard language in conservation easements that
makes them easier to interpret. In Massachusetts, the state provides model conservation
easement language, and if conservation easement holders deviate much from the model
terms, they have to explain those deviations to the Division of Conservation Services.
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starting point for the discussion of minimum standards in conservation
easement terms to ensure public benefits.

3. Monitoring of monitoring. Finally, to help protect the public’s
investment in perpetuity, we need to know whether conservation
easements are being monitored. Some states, funders, and the IRS
already require submission of information about monitoring or annual
monitoring reports for conservation easements.'”> However these efforts
are piecemeal and uncoordinated. To cover as many conservation
easements as possible, states could institute a requirement similar to the
new monitoring reporting in Maine. As part of their annual submission
of conservation easement data to the State Planning Office, Maine’s
conservation easement holders have to report whether their easements
are being monitored annually.'”

Several major issues will have to be resolved to create more
comprehensive systems for tracking conservation easement data. First,
what will be done with the data? Second, how user-friendly do the data
need to be? Third, what will motivate conservation easement holders to
participate by submitting data? Fourth, who should pay for compiling
the information?

The first question illustrates why a comprehensive system for
tracking conservation is important. Basic data about conservation
easements needs to be tracked more systematically and at larger scales,
because, if it is not, records of many conservation easements may be
lost forever. When individual conservation easement holders keep
inadequate records, fall down on their stewardship responsibilities, or
dissolve altogether, there needs to be a system in place to capture their
conservation easements and transfer them to other organizations that are
better-equipped for perpetual management responsibilities.

Required annual reporting of basic data to a statewide database
would create a big incentive for conservation easement holders to

See Morris, supra note 7, at 90-91. The dominant land trust in Vermont, Vermont
Land Trust, similarly promotes standardization of conservation easement language. /d.
at 100.

173.  The IRS has begun requiring new reporting from nonprofit conservation
easement holders in the IRS Schedule 990 Form. I.R.S. Form 990, Return of
Organization Exempt From Income Tax, at 3, line 7 (2008), available at
http://www.irs.gov/pub/irs-tege/f990rcore.pdf. The new version of the form includes
questions about whether the organization has a monitoring protocol, and to describe
how this is accomplished. /d. at 3, line 7, 6, line 12c. However, it does not ask
whether all conservations easements were monitored, the type of monitoring conducted,
the type of violations that occurred, or the resolution of those violations. See generally
id. Reporting on monitoring and enforcement activities would provide an important
lever for improving the diligence of conservation easement holders.

174. ME. REV. STAT. ANN. tit. 33, § 479-C (West 1999 & Supp. 2008); Morris,
supra note 7, at 97-98.
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maintain good records. In addition, if a previously active conservation
easement holder fails to report data, it could trigger an investigation
into whether that holder is still able to manage its conservation
easements.

In order to make public-policy decisions about issues such as
amending conservation easement statutes, creating or removing
incentives for conservation easements, or providing public funding for
conservation easements, policy-makers need access to basic information
about the landscape of conservation easements and previous public
investments. In Colorado, state legislators recently realized that
although hundreds of millions of dollars had been dedicated to generous
state tax credits for conservation easements, there were no data
compiled on the conservation easements that had been created.'”
Subsequently, the state began requiring annual reporting of information
about purpose, size, and location for conservation easements receiving
state tax benefits.'’® At the very least, policy-makers should be able to
find out about direct public spending, basic purposes, acreage, and
number for conservation easements statewide in order to make
appropriate decisions about future conservation easement policies.

Spatial data on conservation easements would be useful to state
policy-makers, planners, and conservation organizations. A better
understanding of the geography of conservation easements and their
spatial relationships with other protected lands would go a long way
toward helping assess the value of current conservation easements and
towards prioritizing future conservation easement acquisitions.

The answer to the second question about the “user-friendliness” of
the data is more ambiguous. Our argument for the inclusion of specific
purposes and restrictions in conservation easement databases is
substantially a question of “user-friendliness.” Currently, getting these
details for most conservation easements statewide would require sifting
through legal language in thousands of long and complicated
documents.

At the very least, acquiring basic information about development
restrictions and distinguishing the primary conservation purpose of
conservation easements—e.g., agricultural preservation, protection of
endangered species habitat—would clarify what conservation easements
are intended to protect. In conjunction with spatial data, this clearer
picture of conservation easement terms would help policy-makers and
conservation groups make better-informed decisions about conservation
priorities.

175. Morris, supra note 7, at 86-90.
176. Id.
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In broader terms, presumably interested state agencies, land-use
planners, and sophisticated conservation organizations could filter and
analyze a lot of data on their own if it were centralized and accessible.
A less savvy member of the public would require a lot more synthesis
and interpretation on the part of the statewide agency tracking the
conservation easement data. The amount of public money that should be
invested in making the data user friendly is, in the end, a public-policy
decision that has to be made based on budget priorities and the level of
public interest in accessing data.

To motivate compliance, states could make annual reporting a
statutory requirement with penalties for those conservation easement
holders that do not submit data. If counties submit accurate lists of
conservation easements to the statewide system, it should be relatively
straightforward to determine the list of organizations that should be
sending data for statewide tracking. In addition, state agencies that fund
or approve conservation easements could require proof of reporting as a
condition of future project funding.

Finally, initial fees for compiling data should piggyback on fees
that are already submitted for recording conservation easements. Then,
annual data submissions could be accompanied by an additional fee. In
Maine, the annual filing fee is $30.'” It remains to be seen whether this
will cover all of the maintenance costs incurred by Maine’s State
Planning Office.

CONCLUSION

This analysis brings us back to the issue of what is and should be
private about private land conservation. Here and elsewhere, ample
evidence has been presented that the private land conservation
represented by conservation easements is a substantially public
enterprise. The private nature of conservation easement creation and
negotiation has appealed to private landowners. One interviewee argued
about conservation easement privacy that, “[njot everything is the
public’s business. This is a private transaction, especially those that are
donated.”"”® However, conservation easements exist to provide public
benefits, and their rise has been driven by public funding.

There are legitimate privacy concerns raised by the private
landowners and the organizations that hold conservation easements.
Many conservation easements do not provide physical public access to
properties. Landowners worry that maps of protected areas that include
conservation easements will lead to trespassing that could damage their

177.  ME. REV. STAT. ANN. tit. 33, § 479-C (West 1999 & Supp. 2008).
178.  See sources cited supra note 114.
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homes and businesses and leave them open to liability if members of
the public are injured on their land. Landowners may also be concerned
that easy access to conservation easement agreements and detailed maps
would provide too much information to the public about their private
residences, their business operations, and any sensitive resources that
their conservation easements are intended to protect.

Most of the substantial privacy issues involved in making
conservation easement data more publicly accessible could be dealt with
by carefully documenting levels of allowable physical access in any
protected-area maps that include conservation easements. Additionally,
any public maps or databases could include disclaimers like the one
included with California’s registry noting that many conservation
easements do not provide physical public access at all. Finally,
landowner names and addresses could be excluded from libraries of
conservation easement documents, and spatial databases could be
designed so that certain kinds of sensitive information are only provided
in aggregated form at larger spatial scales.

Many landowners and conservation easement holders may well
agree with the interviewee who said about the current system for
tracking conservation easements that “the data are available” and that
there is no need to make it easier to access. However, the “practical
obscurity” created by the piecemeal, cumbersome, and incomplete
current systems means that the data are nor available—certainly not a//
the data and certainly not in any reasonably convenient way. On the
continuum of public access there is a long way to go before
conservation easement data reach the “all data available” end of the
spectrum.

Based on our study of conservation easement data tracking, we
believe major changes are needed to provide greater public access to
information through comprehensive tracking systems. As more
conservation easements are created and data increase in volume and
complexity, this need is becoming increasingly urgent. This Article
raises two very basic issues about public access to conservation
easement data. Are we collecting data that facilitate public assessment
of the public’s financial investments in conservation easements? And
are we collecting data that will help the public ensure that the
conservation values provided by conservation easements are protected
in the future? Based on our detailed analysis, the current answer to both
of these questions is, unfortunately, “no.”

We have suggested new approaches for comprehensive tracking of
conservation easements that provide public accountability while
incorporating protections for landowner privacy. Local circumstances
may alter reporting requirements, but we believe all conservation
easement tracking systems should incorporate five components: (1)
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including as many conservation easements as possible; (2) tracking
public financial investments; (3) mapping conservation easements; (4)
including specific purposes and restrictions in conservation easement
databases; and (5) monitoring of monitoring.

Especially in light of the new technologies available, it is time to
track conservation easement data more comprehensively and make
those data more accessible. We realize that it may be difficult to pass
laws that require all of the mandatory data reporting that we believe is
necessary. However, tracking conservation easement data and
providing substantial public access to those data are the most
fundamental components of providing public accountability over
“conservation-easement-time.” Laws regarding conservation easement
data and public access must catch up with this urgent need before too
many more conservation easements are lost.



