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This survey updates Professor Levinson's 1975 article on the
Florida Administrative Procedure Act. The survey examines and
reports all appellate decisions, attorney general opinions and
1976 amendments. Collateral to the discussion of the 1976
amendments, the authors focus on and report the results of the
first series of amendments enacted in 1975. In addition, a legisla-
tively proposed constitutional amendment, defeated in the last
general election, and the implementing bill vetoed by the gover-
nor prior to the general election are considered.
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I. INTRODUCTION

An article in this Review's Summer 19751 issue explored the
history and major provisions of the 1974 revision of the Florida
Administrative Procedure Act, and the relatively minor amend-
ments enacted in 1975.2 The present article, continuing that discus-
sion, surveys Florida appellate decisions and attorney general's
opinions from the inception of the 1974 APA,3 as well as the legisla-
tive changes enacted as amendments to the APA in 1976.' This

1. Levinson, The Florida Administrative Procedure Act: 1974 Revision and 1975
Amendments, 29 U. MiLMI L. REV. 617 (1975). The 1974 Florida Administrative Procedure
Act is also discussed in The Florida Bar, Continuing Legal Education, Florida Administrative
Practice (1976); Alford, Administrative Procedure Act, 48 FLA. B.J. 683 (1974); Oertel,
Hearings under the New Administrative Procedure Act, 49 FLA. B. J. 356 (1975); Whisenand,
Model Rules of Florida Administrative Practice-Chaos or Uniformity?, 49 FiA. B. J. 361
(1975); Symposium, The New Florida Administrative Procedure Act: Selected Presentations
from the Attorney General's Conference, 3 F.S.U. L. REv. 64 (1975); Note, Can the Joint
Administrative Procedures Committee Adequately Solve Administrative Conflict?, 4 F.S.U.
L. REv. 350 (1976); Note, Rulemaking and Adjudication under the Florida Administrative
Procedure Act, 27 U. FLA. L. REv. 755 (1975).

2. The 1974 legislation is 1974 Fla. Laws ch. 74-310 (codified at FLA. STAT. ch. 120, (Supp.
1974) and FLA STAT. § 11.60 (Supp. 1974)). The 1975 amendments are 1975 Fla. Laws ch. 75-
191 (amending FIA. STAT. ch. 120 (Supp. 1974)) and 1975 Fla. Laws ch. 75-107 (amending
FLA. STAT. § 120.55 (Supp. 1974)).

The primary source of legislative history is Reporter's Comments on Proposed Adminis-
trative Procedure Act for the State of Florida, submitted to Florida Law Revision Council,
March 9, 1974. Lewis v. Judges of the District Court of Appeal, 322 So. 2d 16 (Fla. 1st Dist.
1975). These comments accompanied the reporter's draft of the proposed statute dated March
1, 1974. The comments were available to legislators and others during the legislative process
which led to the enactment of the 1974 APA. Most of the 1974 APA is identical or similar to
the Reporter's Draft dated March 1, 1974. The reporter was Arthur England, one of the
authors, who at that time was engaged in the practice of law in Miami. The reporter's work
papers, including five draft statutes and comments, are available in the library of the Su-
preme Court of Florida and in the archives of the Law Revision Council.

Controversy has arisen regarding the impact of the 1974 APA on workmen's compensa-
tion determinations made by the Industrial Relations Commission. One of the authors has
asserted that the 1974 APA is and should be broadly applicable to such determinations;
Levinson, supra note 1, at 636-37, 679-81. Contrary views have been expressed by several
authors who contribute from time to time to the Workmen's Compensation News feature of
the Florida Bar Journal; Davis, 50 FLA. B. J. 349, 567 (1976); Slepin, 50 FLA. B. J. 166, 215,
508 (1976); Slepin, 50 FLA. B.J. 599 (1975); Slepin and Whittaker, 49 FLA. B. J. 55 (1975). A
relatively neutral position is taken in the case comment on Scholastic Systems, Inc. v. Le-
Loup, 307 So. 2d 166 (Fla. 1974), noted at 29 U. MLumI L. REv. 798 (1975).

Case law and legislative developments on workmen's compensation, as affected by the
1974 APA during the period covered by this survey, are discussed in section V, B infra.

3. Survey coverage ends at 339 So. 2d 573, the last pamphlet of the advance sheets
published in December, 1976. Some more recent slip opinions, available at the time of publi-
cation, are also discussed.

4. The major 1976 legislation amending the 1974 APA is 1976 Fla. Laws, ch. 76-131
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UNIVERSITY OF MIAMI LAW REVIEW

article uses "1974 APA" to refer to the new Administrative Proce-
dure Act as amended in 1975, unless the context indicates other-
wise. The amendments enacted in 1976 will be specifically identi-
fied in the text.

II. TRANSITION FROM OLD To NEW APA

The 1974 APA provides that "all administrative adjudicative
proceedings" begun prior to January 1, 1975 shall be brought to a
conclusion under the repealed predecessor Act ("the old Act"), ex-
cept that the parties and agency can agree to adopt the new provi-
sions, as nearly as is feasible, for proceedings that had not yet prog-
ressed to the stage of a hearing.'

As judicially interpreted, this provision preserves the old Act
and case law, not only for the purpose of establishing the procedure
to be followed in administrative adjudicative proceedings that were
in process on the transition date, but also for determining whether
or not a proceeding that was then in process should be characterized
as "adjudicative." In Lewis v. Judges of the District Court of
Appeal,' the court resorted to case law construing the old Act to
characterize agency action on a bank charter application that was
in process on the transition date. This led to the conclusion that the
agency action was "quasi-executive," and consequently not covered
by the old Act. Similar agency action, if commenced after the tran-
sition date, would clearly be covered within the more expansive
scope of the new APA,7 but the transition provision of the 1974 APA
precluded retroactive application in that case. The result was that
neither the old nor the new APA applied. A similar result was
reached in Broward County v. Administration Commission,' in

(amending FLA. STAT. ch. 120 (1975)). Other statutes reflected in this article are 1976 Fla.
Laws ch. 76-207 (amending FLA. STAT. § 120.72 (1975)); 1976 Fla. Laws, ch. 76-1 (creating
FIA. STAT. § § 286.25-35), to be known as the Florida Economic Impact Disclosure Act of 1975;
1976 Fla. Laws ch. 76-115 (amending FA. STAT. § 20.19 (1975)); and 1976 Fla. Laws ch. 76-
178 (creating FtA. STAT. § 658.057 and amending FLA. STAT. ch. 659 (Supp. 1976)).

5. FLA. STAT. § 120.72(2) (1975) (current version at FLA. STAT. § 120.72(2)(a) (Supp.
1976)); see note 13, infra and accompanying text.

6. 322 So. 2d 16 (Fla. 1975).
7. This was the declared intent of the 1974 APA; Reporter's Comments, supra note 2, at

18; Levinson, supra note 1, at 628. The 1976 Legislature gave further emphasis to the expan-
sive scope of the 1974 APA by enacting FLA. STAT. § 659.561(4) (Supp. 1976), declaring the
1974 APA applicable to banking proceedings for cease and desist orders.

8. 321 So. 2d 605 (Fla. 1st Dist. 1975).

[Vol. 31:749
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which the Commission's approval of the sheriff's budget was charac-
terized under the old Act as "quasi-executive", and thus exempt
from district court of appeal review. In Office of Public Defender v.
Hunter, I application of the transition provision caused a transfer of
the case to another district court, while in Jacobson v. Thiessen,"0
the consequence was to require venue for judicial review in a circuit
court rather than in the district court. The transition provision had
a similar effect in Chung-Ling Yu v. Criser," where an administra-
tive process was found adequate under the old Act though allegedly
insufficient under the 1974 APA.

The courts reached conflicting opinions as to whether the old
or the new APA would govern judicial review when the agency pro-
ceeding had commenced before the effective date of the new Act but
judicial review was sought after that date. 2 The conflict was re-
solved by a 1976 amendment to the transition section of the 1974
APA. The amendment provides that the old Act will govern judicial
review of administrative adjudicative proceedings commenced be-
fore the transition date. 3

III. COVERAGE AND EXEMPTIONS

A. Rule and Order

In Plant City v. Mayo," the court commented that actions by
the Public Service Commission in its official capacity necessarily
result in either an "order" or a "rule" under the 1974 APA. This
comment is consistent with the legislative intent to bring all forms
of agency action within the purview of the Act, either as "orders"
or "rules."' 5

9. 323 So. 2d 316 (Fla. 1st Dist. 1975).
10. 320 So. 2d 25 (Fla. 2d Dist. 1975).
11. 330 So. 2d 198 (Fla. 1st Dist. 1975), cert. denied, (Fla., Nov. 19, 1976).
12. The 1974 APA was held to apply in Plant City v. Mayo, 337 So. 2d 966 (Fla. 1976);

Broward County v. Administration Comm'n, 321 So. 2d 605 (Fla. 1st Dist. 1975). A contrary
conclusion was reached in Cerro Corp. v. Department of Revenue, 336 So. 2d 628 (Fla. 1st
Dist. 1976); Office of Public Defender v. Hunter, 323 So. 2d 316 (Fla. 1st Dist. 1975); and
Jacobson v. Thiessen, 320 So. 2d 25 (Fla. 2d Dist. 1975).

13. FLA. STAT. § 120.72 (Supp. 1976) (amending FLA. STAT. § 120.72 (1975)).
14. 337 So. 2d 966 (Fla. 1976).
15. The terms "rule" and "order" are defined in the 1974 APA, FLA. STAT. § 120.52(9),

(14) (1975). In City of Titusville v. Public Employee Relations Comm'n, 330 So. 2d 733, 736
(Fla. 1st Dist. 1976), the court declared that "all agency action is now reviewable by this
court." See also Fla. Att'y Gen. Op. 076-123 (June 1, 1976).
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754 UNIVERSITY OF MIAMI LAW REVIEW

City of Key West v. Askew' 6 held that action of the Administra-
tion Commission in designating certain land as an area of critical
state concern was a rule. Both a hearing examiner'7 and the Attor-
ney General'" regarded personnel policies as rules within the intent
of the 1974 APA. The Attorney General also determined that forms
required or used by state agencies are rules,'" and a 1976 amendment
to the APA legislatively expanded the definition of rule to this ef-
fect.20

Department of Administration (Personnel Division) v. Depart-
ment of Administration (Division of Administrative Hearings)2'
held that an agency's decision on a challenge to one of its rules is
an "order" under the 1974 APA, and Venetian Shores Home and
Property Owners v. Ruzakawski 22 held that an agency's grant of a
license (in this case, to take off and land a seaplane on a state
waterway) was also an "order."

The 1974 APA states that "all public utilities and companies
regulated by the Public Service Commission shall be entitled to
proceed under the interim rate provisions" 23 of other statutes. On
this basis, the court held in Florida Interconnect Telephone Co. v.
Public Service Commission,"4 that the "file and suspend" procedure
established by other law25 remained in effect despite adoption of the
1974 APA. Under the "file and suspend" law, the tariff of rates
submitted to the Public Service Commission by a utility company
goes into effect automatically, on a provisional basis, if the Commis-
sion fails to take negative action within a certain time. The court
held that the Commission, by permitting a new tariff to take provi-
sional effect without objection, did not render a "final order" under
the 1974 APA, and was not required to conduct a proceeding at that
stage of the regulatory process.

16. 324 So. 2d 655 (Fla. 1st Dist. 1975).
17. Stevens v. Department of Health & Rehabilitative Serv's., No. 75-2024P. (Div. of

Admin. Hearings, Apr. 28, 1976).
18. Fla. Att'y Gen. Op. 076-126 (June 2, 1976).
19. Fla. Att'y Gen. Op. 076-123 (June 1, 1976).
20. FLA. STAT. § 120.52(14) (Supp. 1976) (amending FLA. STAT. § 120.52(14) (1975)).
21. 326 So. 2d 187 (Fla. 1st Dist. 1976).
22. 336 So. 2d 399 (Fla. 3d Dist. 1976).
23. FLA. STAT. § 120.72(3) (1975).
24. 342 So. 2d 811 (Fla. 1976).
25. FLA. STAT. § 364.05(4) (1975).

[Vol. 31:749
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B. Agency

The 1974 APA contains a precise definition of "agency" which,
as a general matter, limits coverage under the Act to state-level
agencies."6 Sweetwater Utility Corp. v. Hillsborough County" and
Board of County Commissioners of Hillsborough County v. Casa
Development Ltd. 8 confirm that the 1974 APA is generally not
applicable to county agencies.

The Department of Revenue was the only agency of state gov-
ernment whose former exclusion from coverage and new inclusion
under the 1974 APA were the subject of judicial concern during the
survey period."9 In Cerro Corp. v. Department of Revenue," the
court conceded that the Department had been partially exempt
from the old Act, while in Straughn v. O'Riordan" the court's opin-
ion was governed by the Department's inclusion under the old Act
for rule-making responsibilities. Under the 1974 APA, of course, all
of the Department's activities are covered as any other state
agency.2

The Administration Commission, which.is composed of the
Governor and the Cabinet, presumably is an agency under the 1974
APA. Under the old Act's term "commission," which also appears
in the new Act, the Administration Commission was considered an
agency subject to the provisions of the 1974 APA.13

In an Advisory Opinion to the Governor,3' the Justices of the
Florida Supreme Court unanimously opined that the Governor is
not-and under the constitution could not be-covered by the 1974
APA in the exercise of his constitutional power of executive clem-
ency. A majority of the Justices added that the cabinet members

26. FLA. STAT. § 120.52(1) (1975); Levinson, supra note 1, at 623-26.
27. 314 So. 2d 194 (Fla. 2d Dist. 1975).
28. 332 So. 2d 651 (Fla. 2d Dist. 1976); accord, [1975] FLA. Arr'y GEN. ANN. REP. 244.
29. The 1974 APA, FLA. STAT. § 120.52(1) (1975), supersedes the old Act, FLA. STAT. § §

120.021.(1), 120.21(1) (1973).
30. 336 So. 2d 628 (Fla. 1st Dist. 1976).
31. 338 So. 2d 832, 834 n.3 (Fla. 1976). The court refused to require a sales tax bond on

the basis of a departmental policy that had not been embodied in properly adopted rules.
32. See Fla. Att'y Gen. Op. 076-123 (June 1, 1976) and Fla. Att'y Gen. Op. 076-126 (June

2, 1976), expressly stating that the Department of Revenue and the Department of Health
and Rehabilitative Services are agencies within the 1974 APA.

33. Broward County v. Administration Comm'n, 321 So. 2d 604 (Fla. 1st Dist. 1975).
34. 334 So. 2d 561 (Fla. 1976).
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UNIVERSITY OF MIAMI LAW REVIEW

who participate in certain parts of the clemency power are also
exempt from the 1974 APA.3'

C. Party

The 1974 APA creates three classes of persons who may become
a "party" to an administrative proceeding. One category includes
those who have been given authority to participate in a proceeding
by agency rule. 6 In Laborers International Union v. Public
Employee Relations Commission,37 one labor union was permitted
to intervene in a collective bargaining proceeding filed by another
union. The grounds for the decision were that the Commission's
rules created intervention authority and the Chairman of the Public
Employees Relations Commission had consented to the interven-
tion. Another category of "party" includes those who have been
allowed by the agency to intervene or participate in a proceeding.3'

This supplied the authority for participation in City of Key West
v. Askew.3"

Another interpretation of the term "party," this time to em-
brace a state agency, was rendered in Department of Highway
Safety and Motor Vehicles v. Career Service Commission,"0 when
the court denied a prohibition sought to prevent testimony by em-
ployees of the Department in a proceeding before the Commission
regarding discharge of a Department employee.

The term "party" is also critical in terms of the right of review.
In Plant City v. Mayo," it was held that a municipality which was
eligible to become a party in a Public Service Commission proceed-
ing, and timely elected to participate, was entitled to seek judicial,
review, but other municipalities eligible to participate at the admin-
istrative level but who did not do so within the allowable time could
not seek appellate review of the agency's final action.

35. In a separate opinion, Justice England declined to join in this portion of the majority
view on the ground that the advisory jurisdicton of the Supreme Court can be exercised only
with regard to the constitutional functions of the Governor. Id. at 563 (England, J., concurring
in part, dissenting in part).

36. FLA. STAT. § 120.52(10)(c) (1975).
37. 336 So. 2d 450 (Fla. 1st Dist. 1976)
38. FLA. STAT. § 120.52(10)(c) (1975).
39. 334 So. 2d 655 (Fla. 1st Dist. 1975). See text accompanying note 16, supra.
40. 322 So. 2d 64 (Fla. 1st Dist. 1975).
41. 337 So. 2d 966 (Fla. 1976).

[Vol. 31:749
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D. Substantial Interest

The term "substantial interest" is not defined in the 1974 APA,
but it does condition the right of any person to obtain or participate
in an administrative hearing under the 1974 APA.42 In ASI, Inc. v.
Public Service Commission,43 the court was called upon to deter-
mine if one motor carrier was entitled to intervene in a proceeding
of another carrier to obtain a for-hire permit for the transportation
of baggage under chapter 323, Florida Statutes. Noting that the
applicable statutes required the Commission to issue a permit to
any applicant as of right, and without a showing of public conveni-
ence and necessity, the court held that no other carrier except the
applicant had a substantial interest in the proceeding. Accordingly,
intervention was denied."

42. FLA. STAT. § 120.57(1) (1975).
43. 334 So. 2d 594 (Fla. 1976).
44. The following observation of Professor Levinson is neither joined in nor commented

upon by his coauthor, Justice England.
Two aspects of the ASI decision are troublesome. First, the court implies that a competi-

tor does not have a substantial interest in a permit application by another party, unless the
statute requires applicants for permits to demonstrate public convenience and necessity. I
cannot agree with this interpretation of the 1974 APA. In my view, a competitor should be
regarded as having a substantial interest in any proceeding which would have a substantial
impact upon him, such as a proceeding to issue a permit to another party in the same business
if favorable action on the application would have a significant impact upon others in the
business. In such circumstances, section 120.57 would permit the competitor to participate
in the administrative proceedings. The extent of his participation would depend on the law
applicable to the granting of permits for the specific type of business activity involved. In a
situation such as that in ASI, where the statute does not require an applicant to demonstrate
public convenience and necessity, the agency might strike as irrelevant any matters asserted
by the competitor relating to public convenience and necessity. The competitor might find
himself without any remaining arguments for submission to the agency-but this result would
follow from defining the scope of the competitor's participation, not from excluding him for
lack of substantial interest. Second, the statute at issue in ASI confers discretion upon the
Public Service Commission to conduct a public hearing at which the Commission may con-
sider public convenience and necessity in connection with the very type of permit involved
in ASI. FLA. STAT. § 323.05(6) (1975). As recently as 1975, the court sustained the validity of
commission action resulting from a hearing that the Commission, in its discretion, had
conducted under this very provision. Smith Terminal Warehouse Co. v. Bevis, 312 So. 2d 721
(Fla. 1975). The competitor should have had the opportunity to assert the need, in the ASI
proceedings under the same statute, for the commission to exercise its discretion by conduct-
ing a hearing on public convenience and necessity. If the commission had held such a hearing,
the competitor should have been permitted to participate therein. If, on the other hand, the
commission had declined to hold a hearing, the competitor should have had an opportunity
to seek judicial relief, on the grounds that the commission abused its discretion by refusing
to hold the hearing, or alternatively that the commission's refusal to hold the hearing was an
unexplained departure from prior agency practice, under 1974 APA. FLA. STAT. § 120.68(12)

19771
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The substantial interest provisions of the 1974 APA are trig-
gered only when an agency "determines" such interests by a partic-
ular form of action, according to an opinion of the Attorney Gen-
eral.45 He ruled that the decision of a regional planning board (an
agency generally covered by the 1974 APA) to appeal a local devel-
opment order to the Florida Land and Water Adjudicatory Board
was not a determination of substantial interests covered by the 1974
APA, because the interests of the parties would be "determined" by
the Adjudicatory Board as the appellate tribunal rather than by the
planning board as appellant.

E. Exemptions

The Administration Commission has granted limited exemp-
tions from parts of the 1974 APA during the survey period.46 Two of
these produced legislation in 1976. The Department of Banking and
Finance was exempted from part of the 1974 APA's provisions on
rulemaking. 7 The School Boards of Marion and Lee Counties, and
subsequently the school boards of numerous other counties and
community colleges, were exempted from some of the provisions of
the 1974 APA regarding notice and the use of hearing officers of the
Division of Administrative Hearings in student disciplinary pro-
ceedings.'" The Public Employees Relations Commission was ex-
empted from the use of hearing officers of the Division of Adminis-
trative Hearings in collective bargaining hearings in which the State
of Forida is the public employer." Additionally, the Department of

(1975). The competitor's contentions could then be addressed on the merits, instead of being
swept aside because the court found the "substantial interest" test had not been satisfied.

45. [19751 FLA. ATr'y GEN. ANN. REP. 94.
46. JOINT ADMINISTRATIVE PROCEDURES COMMITTEE, ANNUAL REPORT, January 1, 1975 to

December 31, 1975 (1976) at 28. Letters to Justice England from Deputy Attorney General
James D. Whisenand (October 21, 1976 and January 4, 1977).

47. 1976 Fla. Laws, ch. 76-178 requires proceedings for cease and desist orders to be
conducted within the 1974 APA, FLA. STAT. § 120.57, but does not address the matter of
rulemaking that had been the subject of the exemption by the Administration Commission.

48. FLA. STAT. §§ 120.57(1)(a)6, .57(1)(b)2 (Supp. 1976) (amending FLA. STAT. §120.57
(1975)) provided exemptions in a number of details, including the following: (1) in hearings
involving student disciplinary suspensions or expulsions conducted by educational units, the
14-day notice requirement may be waived by the agency head or the hearing officer without
consent of the parties; and (2) hearing examiners of the Division of Administrative Hearings
are not required for hearings which involve student disciplinary suspensions or expulsions and
which are conducted by educational units.

49. FLA. STAT. § 120.57(1)(a)7 (Supp. 1976) (amending FLA. STAT. § 120.57 (1975)) pro-
vides, inter alia, that hearing examiners of the Divison of Administrative Hearings are not

[Vol. 31:749
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Health and Rehabilitative Services receivel a 90-day exemption,
which was not renewed, for notice, final order and appeal require-
ments in Baker Act proceedings. 0

The Division of Pari-Mutuel Wagering was exempted from 14-
day notice requirements and the use of hearing officers of the Divi-
sion of Administrative Hearings for fines up to $200 and suspensions
of jockeys.5' At the end of 1976, an application was pending before
the Administration Commission from the Department of Offender
Rehabilitation, seeking exemption from the 1974 APA for the De-
partment's functions in the internal management of institutions,
management of prisoners, and contacts therewith.2

Two relatively minor changes were made in the 1974 APA pro-
visions on exemption. First, if the Administration Commission
grants an exemption from any provision of the section on licensing,
the exemption shall be for a single application only, and shall not
be renewable." Second, when the Administration Commission is-
sues an order granting or denying a petition for exemption, the
Commission shall transmit a copy to the Joint Administrative Pro-
cedures Committee, and shall also give notice of its order in the
FLORIDA ADMINISTRATIVE WEEKLY.54

F. Conflicts Between APA and Other Statutes

The 1974 APA declares a legislative intent to replace all admin-
istrative law provisions in Florida Statutes 1973. 51 The Attorney
General construed this provision5" as overriding inconsistent re-
quirements for rulemaking publication and notice in statutes gov-
erning the Department of Environmental Regulation,57 and for the

required for hearings of the Public Employees Relations Commigsion in which a determina-
tion is made of the appropriateness of the bargaining unit.

50. Minutes of Administration Commission (Mar. 3, 1975)
51. Minutes of Administration Commission (Sept. 21, 1976), renewing an earlier exemp-

tion.
52. Letter to Justice England from Deputy Attorney General James D. Whisenand (Jan.

4, 1977). Prison discipline proceedings are presently conducted in accordance with rules
adopted under the 1974 APA, but do not provide the range of procedural rights incorporated
into hearings under section 120.57.See Myers v. Askew, 338 So. 2d 1128 (Fla. 4th Dist. 1976).
For further information see text accompanying note 63 infra.

53. FLA. STAT. § 120.60(6) (Supp. 1976) (amending FLA. STAT. § 120.60 (1975), adding §
120.60(6)).

54. FIA. STAT. § 120.63(2)(a) (Supp. 1976) (amending FLA. STAT. § 120.63 (2)(a) (1975)).
55. FLA. STAT. § 120.72(1) (1975).
56. [1975] FLA. ATr'y GEN.. ANN. REP. 312; Fla. Att'y Gen. Op. 076-80 (Apr. 8, 1976).
57. FLA. STAT. ch. 403 (1975).
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effective date provisions of rules expressed in statutes governing the
Game and Fresh Water Fish Commission." Alford v. Duval County
School Board," in contrast, held that since the 1974 APA supersedes
only general laws (the only laws compiled in Florida Statutes 1973),
the 1974 APA does not supersede the administrative law features of
special laws.

G. Cases Deciding Administrative Law Issues Without Discussing
APA

A number of cases involving administrative law issues have
been decided during the survey period without reference to the APA.
In one of the cases, the 1974 APA is obviously inapplicable, and the
court's failure to mention the inapplicability of the Act is quite
understandable; the case involves circuit court review, by certiorari,
of the decision of a county manager suspending a police officer."0 As
indicated above,6 ' the 1974 APA does not apply to agencies below
the state level, except in a narrow range of situations not present
here.

However, it is not so obvious why the courts neglected even to
mention the 1974 APA in other cases. Department of Health and
Rehabilitative Services v. Career Service Commission" applies
chapter 110, Florida Statutes with regard to procedures in personnel
disputes. Myers v. Askew 3 sustains the validity of prison discipline
proceedings. Jackson v. Department of Health and Rehabilitative
Services4 reviews the action of a hearing officer in a matter involv-
ing a recipient of Aid to Families with Dependent Children. State
ex rel. Martinez v. Department of Commerce5 reviews an order of
the Industrial Relations Commission on a claim for unemployment
compensation benefits. Hialeah Park, Inc. v. Board of Business
Regulation"8 reviews the Board's award of racing dates, and cites De

58. FLA. STAT. § 372.021 (1975).
59. 324 So. 2d 174 (Fla. 1st Dist. 1975).
60. Metropolitan Dade County v. Mingo, 339 So. 2d 302 (Fla. 3d Dist. 1976).
61. See text accompanying notes 26-28 supra.
62. 335 So. 2d 611 (Fla. 2d Dist. 1976).
63. 338 So. 2d 1128 (Fla. 4th Dist. 1976). Jockey disciplinary proceedings have been

exempted from the 1974 APA. See text accompanying note 51 supra.
64. 339 So. 2d 264 (Fla. 3d Dist. 1976).
65. 339 So. 2d 313 (Fla. 3d Dist. 1976).
66. 339 So. 2d 287 (Fla. 3d Dist. 1976).
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Groot v. Sheffield 7 and other old cases as determining the scope of
review. The eourts in each of the above cases may have had good
reason for not applying the 1974 APA. By failing to articulate these
reasons, the courts missed an opportunity to amplify the 1974
APA.68

IV. RULEMAKING

A. Determination of Validity of Rule or Proposed Rule by Hearing
Examiner

One of the innovations of the 1974 APA is the provision that
authorizes a hearing examiner to determine the validity of a rule or
a proposed rule upon application by any substantially affected per-
son."6 A number of developments occurred with regard to this provi-
sion during the survey period.

1. GROUNDS FOR INVALIDATION

The 1974 APA as originally enacted established two grounds for
the invalidation of a rule or proposed rule: that it was an invalid
exercise of validly delegated legislative authority; or that it was an
exercise of invalidly delegated legislative authority.70 The first of
these grounds was applied in Department of Transportation v. Pan
American Construction Co.,7 in which the court sustained a hearing
examiner's determination that a rule of the Department, prescrib-
ing bituminous coal standards, was an invalid attempt to exercise
delegated authority.

The second ground was more controversial, since it placed the
hearing examiner in the position of passing on the validity of the

67. 95 So. 2d 912 (Fla. 1957).
68. The following comment of Professor Levinson is neither joined in nor commented

upon by his coauthor, Justice England.
Much of the uncertainty could be cleared up by enactment of a reviser's bill, see notes

116 and 195, infra, and by promulgation of amended Florida Appellate Rules to conform to
the 1974 APA, see notes 139-41, infra, and accompanying text. Even without such assistance,
the courts should have faced up to the question whether FLA. STAT. § 120.57 (1975) applied
in the cases and, if not, why not.

69. FLA. STAT. § 120.54(3) (1975) (determination of validity of proposed rule); FLA. STAT.
§ 120.56 (1975) (determination of validity of existing rule).

70. Id.
71. 338 So. 2d 1291 (Fla. 1st Dist. 1976), appeal dismissed, No. 50,457 (Fla., March 8,

1977).
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statute upon which an agency's rule was based. The question arose
whether any tribunal other than a court had authority to rule on
constitutional questions. A negative answer was suggested by
Department of Administration (Personnel Division) v. Department
of Administration (Administrative Hearings Division).2 The case
involved review of an administrative hearing on a challenge to a rule
which established employment criteria for state employees. The
challenger contended that the rule unconstitutionally discriminated
among applicants on the basis of sex. The court held that agencies
do not possess authority to declare their rules unconstitutional, and
the court accordingly denied discovery sought for the purpose of
establishing the constitutional infirmity of the rule. In Department
of Revenue v. Young American Builders,7" the court held that the
1974 APA does not-and could not-provide a remedy for a party
who contends that an administrative rule is unconstitutional on its
face; this is a judicial function, and the challenger may seek relief
in the circuit court.74 The judicial problems raised by these cases
have now been laid to rest. A 1976 amendment to the 1974 APA
deleted the hearing examiner's authority to invalidate a rule on the
ground that it was an exercise of invalidly delegated legislative au-
thority.7" Invalidation may now be sought only on the ground that
the rule or proposed rule is an invalid exercise of delegated legisla-
tive authority, in other words, that the rule is ultra vires. 7

6

72. 326 So. 2d 187 (Fla. 1st Dist. 1976).
73. 330 So. 2d 864 (Fla. 1st Dist. 1976).
74. The following separate comment is made by Professor Levinson and is neither joined

in nor commented upon by the coauthor, Justice England. Case law has traditionally held
that hearing examiners may not decide challenges against the constitutionality of statutes
or rules; see 1 AM Jun. 2d, Administrative Law § 185 (1962). However, the 1974 APA (until
amended in 1976) attempted to change the common law approach by expressly authorizing
hearing examiners to decide a certain type of constitutional question, subject, of course, to
judicial review. In my view, the legislature has just as much authority to confer this power
upon hearing examiners as the well-accepted power to decide other questions of law, always
subject to judicial review. Accordingly, I cannot agree with the conclusions reached in the
cases cited in notes 72 and 73 supra.

75. FLA. STAT. § § 120.54, .56 (Supp. 1976) (amending Fla. Stat. §§ 120.54(3)(a),
.56(1)(b) (1975)).

76. This is also one of the grounds for judicial review under the 1974 APA, FLA. STAT. §

120.68(12) (a) (1975), and would be a common law ground for a judicial declaration of invalid-
ity in proceedings under the Declaratory Judgment Act, preserved in 1975 amendment to 1974
APA, FLA. STAT. § 120.73 (1975). The Joint Administrative Procedures Committee reports
that in 1975 slightly more than 8 percent of all rules it reviewed lacked or exceeded statutory
authority. See ANNUAL REPORT, supra note 46, at 4.
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2. DISCOVERY

Department of Administration (Personnel Division) v. Depart-
ment of Administration (Administrative Hearings Division),77 also
held that discovery under the 1974 APA was generally available in
proceedings before hearing examiners to determine the validity of a
rule or of a proposed rule. Discovery there was allowed in part, but
denied to the extent its purpose was to establish the unconstitu-
tionality of a rule.

3. COPIES AND NOTICE

The 1976 amendments to the 1974 APA made some
housekeeping-type changes in the provisions on hearing examiner
determinations of the validity of rules or proposed rules. 8 The Divi-
sion of Administrative Hearings must now send copies of the appli-
cation for such a determination to the agency whose rule (or pro-
posed rule) is being challenged, as well as to the Department of
State and to the Joint Administrative Procedures Committee. The
Division must also send copies of the hearing examiner's decision to
the Department of State and to the Committee. The agency whose
rule or proposed rule has been declared invalid must then give no-
tice in the FLORIDA ADMINISTRATIVE WEEKLY.

B. Agency Rulemaking Authority

The 1974 APA states that administrative agencies have no in-
herent rulemaking authority. 9 Consistent with that pronounce-
ment, but without reference to it, is Porterfield v. State Board of
Dentistry."0 The court in that case invalidated, as being without
statutory authorization, a rule of the Board which set behavioral or
moral qualifications for dental laboratory registrants.

A 1976 amendment to the 1974 APA permits an agency to adopt
rules necessary to the proper implementation of a statute prior to
the effective date of the statute, but the rules may not be enforced
until the statute upon which they are based becomes effective.8"

77. 326 So. 2d 187 (Fla. 1st Dist. 1976). See also text accompanying note 72 supra.
78. FLA. STAT. § § 120.54, .56 (Supp. 1976) (amending FLA. STAT. § § 120.54(3)(c), .56(2)-

.56(3) (1975)).
79. FLA. STAT. § 120.54(13) (1975).
80. 334 So. 2d 344 (Fla. 1st Dist. 1976).
81. FLA. STAT. § 120.54(14) (Supp. 1976) (amending FLA. STAT. § 120.54(13) (1975)).
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C. Requirement That Agencies Adopt Rules

If a statute requires an agency to adopt rules for the implemen-
tation of a certain program, the courts do not favor agency attempts
to implement the program by ad hoc determinations without rule-
making. Thus in Lavers v. Department of Legal Affairs,82 the court
held that the Department could not properly issue a cease and desist
order under the "Little FTC" Act, "3 since the Department had not
first issued the rules required by the Act.

In Thompson v. State," the court construed a 1974 statute
which authorizes the Division of Law Enforcement of the Depart-
ment of Criminal Law Enforcement to conduct investigations (1)
under appropriate rules and regulations adopted by the Depart-
ment, (2) by written order of the Governor, or (3) by direction of the
legislature acting by concurrent resolution." The court held that the
1974 APA provisions on rulemaking apply only to the first of these
categories, so that the Department must adopt rules before at-
tempting to exercise authority in reliance upon this portion of the
statute. With regard to the second category, the court held that the
statute did not intend to make the rule making provisions of the
1974 APA apply, since the statute refers to "written order" of the
Governor. Further, the court questioned whether the legislature
could have made the 1974 APA applicable to the Governor even if
the legislature had so desired, since the subject-matter relates to the
Governor's constitutional responsibility to see that the laws are
faithfully executed. With regard to the third category, the court
noted the obvious, that the 1974 APA does not apply to the legisla-
ture, and the legislature would therefore not be obliged to engage
in rulemaking before adopting a concurrent resolution pursuant to
the Act. 6

82. 326 So. 2d 80 (Fla. 1st Dist. 1976).
83. FLA. STAT. § § 501.201-.213 (1975).
84. 342 So. 2d 52 (Fla. 1976).
85. FLA. STAT. § 943.04(2)(a) (1975).
86. The following opinion expressed by Professor Levinson is neither joined in nor com-

mented upon by the coauthor, Justice England.
Citizens deserve as much protection from the risk of arbitrary actions of the Governor,

as from any other type of official action, especially in situations where it is obvious the
Governor will necessarily delegate his responsibilities to staff members to a considerable
extent. If the 1974 APA does not reach the Governor because of the separation of powers, it
would seem highly desirable for the Governor, by executive order, to establish standards for
the exercise of his own constitutional powers. I have urged this approach elsewhere; see
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In Straughn v. O'Riordan,87 the Department of Revenue had
used informal "guidelines" but had failed to promulgate rules pur-
suant to the 1974 APA for its enforcement of the bonding require-
ments prescribed for sales tax dealers. As a result, the court invali-
dated a bonding requirement that the Department had imposed
upon an individual sales tax applicant. The arbitrary and variant
policies of Department personnel, described in the court's opinion,
illustrate the risk inherent in agency action in specific situations
without prior rulemaking.8

D. Proceedings Under Section 120.57 During Rulemaking

The 1974 APA provides "notice-and-comment" procedure for
rulemaking, except that an agency shall conduct an adjudicatory
hearing under section 120.57 to the extent that a party timely as-
serts that his substantial interests will be affected in the proceed-
ings and demonstrates that rulemaking procedures would not ade-
quately protect those interests.

In Bert Rogers Schools of Real Estate v. Florida Real Estate
Commission,0 the court held that an agency must give a party an
opportunity to demonstrate that "notice-and-comment" rulemak-
ing procedures (called "input" rulemaking by the court) would not
adequately protect his substantial interests, and the agency must
then exercise its discretion to determine whether the party has

Levinson, supra note 1, at 623; Levinson, Presidential Self-Regulation through Rulemaking:
Comparative Comments on Structuring the Chief Executive's Constitutional Powers, 9 VAND.
J. TRANSNAT'L. L. 695, 699-700 (1976).

87. 338 So. 2d 832 (Fla. 1976). See also.text accompanying note 31 supra.
88. The national literature on administrative law indicates an increasing emphasis on

the desirability of agencies establishing general standards by rulemaking, in advance of
applying any standards in specific situations. Some cases have required such a procedure, as
a condition of the validity of agency action in specific situations. See, e.g., Administrative
Conference of the United States, Recommendation No. 71-3, 1 C.F.R. § 305. 71-3 (1974); K.
C. DAVIS, DISCRETIONARY JUSTICE: A PRELIMINARY INQUIRY 59, 216 (1969); Davis,
Administrative Law Surprises in the Ruiz Case, 75 COLUM. L. Rv. 823, 827 n. 27 (1975)
(including citations to cases requiring rulemaking as a pre-condition of agency action in
specific situations); Leventhal, Principled Fairness and Regulatory Urgency, 25 CASE W. RFs.
L. REV. 66 (1974); Levinson, Presidential Self-Regulation Through Rulemaking: Comparative
Comments on Structuring the Chief Executive's Constitutional Powers, 9 VAND. J.
TRANSNAT'L. L. 695, 719-22 (1976). See also Plant City v. Mayo, 337 So. 2d 966, 974-75 (Fla.
1976), commenting on the preferability of rulemaking for general changes in the treatment
of utility company expenses.

89. FLA. STAT. § 120.57 (1975).
90. 339 So. 2d 226 (Fla. 4th Dist. 1976).
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successfully demonstrated his need for an adjudicatory hearing
under section 120.57. The agency's exercise of discretion is subject
to judicial scrutiny.

A 1976 amendment to the 1974 APA clarifies it to provide that
if the agency determines that an adjudicatory hearing under section
120.57 is needed in the course of rulemaking, the agency shall sus-
pend rulemaking, convene a separate proceeding under section
120.57, and after its completion resume rulemaking.'

E. Model Rules

The 1974 APA requires the Administration Commission to pro-
mulgate one or more sets of model procedural rules, which shall
apply in proceedings for which an agency has no other properly
promulgated procedural rules.2 In Broward County Classroom
Teachers Association v. Public Employees Relations Commission,93

the court held that the Commission can use the model rules which
appear in the Administrative Code as the basis to investigate al-
leged unfair labor practices, even though the agency has not
adopted specific rules to deal with that subject.

F. Legislative Oversight of Agency Rules

The Joint Administrative Procedures Committee, consisting of
three members of each house of the legislature, was created by the
1974 APA with power to review all proposed agency rules and to
issue advisory opinions as to their validity.' In its report for 1975,
the Committee stated that it had reviewed 4,248 rules during the
year, of which over 95 percent contained errors and over 8 percent
either exceeded or lacked statutory authority. 6 Following the re-
lease of this report, attempts were made to strengthen the powers
of the Committee, with varying success.

91. FLA. STAT. § 120.54(16) (Supp. 1976).
92. FLA. STAT. § 120.54(9) (1975).
93. 331 So. 2d 342 (Fla. 1st Dist. 1976).
94. FLA. STAT. § 11.60 (1975).
95. ANNUAL REPORT, supra note 46, at 3.
96. FLA. STAT. § 120.545 (Supp. 1976) (a compilation and revision of provisions pre-

viously contained in other sections of the 1974 APA).
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1. AMENDMENT OF APA SECTION ON LEGISLATIVE OVERSIGHT

The section on legislative oversight in the 1974 APA was revised
in 1976.11 The changes appear relatively minor in scope but gener-
ally strengthen the power of the legislative branch over the exercise
of power delegated to the executive. The Committee may review any
existing rule and shall review all proposed rules. If the Committee
objects to a rule or proposed rule, the Committee shall notify the
agency within five days. The agency's time for reacting to the objec-
tion remains thirty days if the agency is headed by an individual,
but is increased to forty-five days if the agency is headed by a
collegial body. Detailed provisions deal with notice and publication
of an agency's reaction to the Committee's objections. If an agency
elects to amend or repeal an existing rule as the result of a Commit-
tee objection, the agency shall complete the process within ninety
days after giving notice in the FLORIDA ADMINISTRATIVE WEEKLY. The
major thrust of the provision remains the same as before-the Com-
mittee's powers are advisory only-but the consequence of Commit-
tee action is given wider public dissemination.

2. ATTEMPTED CONSTITUTIONAL AMENDMENT

The 1976 legislature proposed a constitutional amendment for
submission to the electors at the November 1976 general election. 7

The proposal would have authorized the legislature, by concurrent
resolution, to nullify any administrative agency rule on the ground
that the rule is without or in excess of delegated legislative author-
ity. Under the proposal, the legislature could have provided by law
for the suspension of agency ruleson the same ground, but a major-
ity vote of the Governor and Cabinet could have deferred the sus-
pension until the full legislature could act. Failure of the legislature
to disapprove the suspension at the next regular legislative session
would then automatically reinstate the rule. The 1976 legislature
also passed an implementing statute, contingent upon the adoption
of the proposed constitutional amendment at the November referen-
dum. This statute, which was vetoed by the Governor, 8 is discussed
below.9

97. CS/S.J.R.s Nos. 619 and 1398, filed in.Office of Secretary of State June 10, 1976.
98. FLA. S.B. 1384, 1976 Regular Session, vetoed June 29, 1976.
99. See section IV, F, 3 infra.
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Before the November election, litigation was instituted to strike
the proposed constitutional amendment from the ballot on the
ground, among others, that it had not been properly adopted by the
legislature. In Smathers v. Smith, 0° the challenge was rejected and
the amendment was permitted to go before the people. In the Nov-
ember election, the proposal was defeated by a vote of 1,210,001 to
729,400.''

3. ATTEMPTED LEGISLATION TO IMPLEMENT CONSTITUTIONAL PROPOSAL

In the bill passed in anticipation of the constitutional amend-
ment, but vetoed by the Governor, the Joint Administrative Proce-
dures Committee would have had the power to suspend any agency
rule found to be without or in excess of delegated legislative author-
ity. 10 The statute' tracked various other provisions of the proposed
constitutional amendment.

In his veto message, the Governor vigorously criticized both the
proposed constitutional amendment and its implementing statute
as representing "an experiment in government foreign to our tradi-
tion of checks and balances, supplanting the role of the judiciary
and moving the legislative branch far into the arena of executive
administration of law. The amendment would be inconsistent with
the basic structure of the Florida Constitution."' 10 3

G. Time for Filing Proposed Rules with Department of State

The 1974 APA requires an agency to file proposed rules with the
Department of State twenty-one days after public notice of pro-
posed rulemaking, or after a public hearing if the hearing extends
beyond the twenty-one days.0 4 A 1976 amendment requires an
agency to file not less than twenty-one nor more than forty-five days
after public notice, or not more than ten days after conclusion of the
final public hearing if the hearing extends beyond forty-five days.' 5

100. 338 So. 2d 825 (Fla. 1976).
101. Certification of votes delivered to Justice England by Bruce A. Smathers, Secretary

of State, dated November 12, 1976.
102. FLA. S.B. 1384, supra note 98 at 19.
103. Veto message of Governor Askew (June 29, 1976), at 3.
104. FLA. STAT. § 120.54(10)(b) (1975).
105. FLA. STAT. § 120.54(11)(b) (Supp. 1976) (amending FLA. STAT. § 120.54(10)(B)

(1975)).
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H. Withdrawal and Modification of Proposed Rules

Proposed rules are "adopted" under the 1974 APA upon being
filed with the Department of State, and they become "effective"
twenty days after filing, or on a later date specified in the rule or
required by statute.' A 1976 amendment1' 7 adds that after giving
public notice of proposed rulemaking, but before adoption of the
rule, an agency may withdraw the rule by giving public notice. It
may modify the rule to the extent the modifications are supported
by the record of public hearings held on the rule, 08 or are technical
in nature and do not affect the substance of the rule, or are in
response to objections made by the Joint Administrative Procedures
Committee. After adoption, but before the effective date, a rule may
be modified or withdrawn only in response to an objection by the
Committee, or may be modified for the sole purpose of extending
the effective date by not more than sixty days when the Committee
is in the process of considering an objection to the rule. After the
effective date, a rule may be repealed or amended only through
regular rulemaking procedures.

I. Economic Impact Statement

The Economic Impact Disclosure Act of 1975 (passed in 1976
by overriding a veto),' 9 includes the requirement that an economic

106. FLA. STAT. § 120.54(11) (1975).
107. FLA. STAT. § 120.54(11)(a) (Supp. 1976) (amending FLA. STAT. § 120.54(11) (1975)).
108. As to what constitutes the "record" in rulemaking proceedings see FLA. STAT. § §

120.54(5)(b), .68(5)(b) (Supp. 1976).
The 1976 amendment requires a rule modification, under the described circumstances,

to be supported by the record of a public hearing. This appears to apply even if no party
requested an evidentiary hearing under section 120.57 in the context of the rulemaking pro.
ceedings. Thus, where no evidentiary hearing is held, the record of a non-evidentiary rulemak-
ing proceeding under section 120.54 must provide "support" for a rule modification. The 1976
amendment does not insert any provisions into the judicial review section of the 1974 APA
which would help the courts establish a standard of review in such situations. Some guidance
may be found in federal cases dealing with so-called "hybrid rulemaking." For recent discus-
sions, see Ethyl Corp. v. Environmental Protection Agency, 541 F.2d 1 (D.C. Cir. 1976);
Amoco Oil Co. v. Environmental Protection Agency, 501 F.2d 722 (D.C. Cir. 1974); Mobil
Oil Corp. v. Federal Power Comm'n, 483 F.2d 1238 (D.C. Cir. 1973); International Harvester
Co. v. Federal Power Comm'n, 478 F.2d 615 (D.C. Cir. 1973); Fitzgerald, Mobil Oil Corp. v.
Federal Power Commission and the Flexibility of the Administrative Procedure Act, 26 AD.
L. REv. 286 (1974); Wright, Court of Appeals Review of Federal Regulatory Rulemaking, 26
AD. L. REv. 199 (1974).

109. 1976 Fla. Laws, ch. 76-1 (creating FLA. STAT. § § 286.25-.35).
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impact statement be prepared and remain part of the record in all
rulemaking proceedings under the 1974 APA.

V. DETERMINATIONS OF SUBSTANTIAL INTERESTS

A. Conflict Between Hearing Examiner and Agency

Under the old Act, an agency was not bound to adopt the fact
findings contained in a hearing examiner's recommended order; in
other words, there was no presumption in favor of the correctness
of the hearing examiner's findings."' The 1974 APA made a signifi-
cant change by prohibiting the agency from rejecting or modifying
the hearing examiner's findings of fact unless the agency first deter-
mines, from a review of the complete record, and states with partic-
ularity in its order, that the hearing examiner's findings of fact are
not based upon competent substantial evidence, or that the pro-
ceedings on which the findings were based do not comply with es-
sential requirements of law."' Further, while an agency may accept
or reduce the recommended penalty in a recommended order, it may
not increase it without a review of the entire record.

In the survey period each of the four district courts of appeal
considered the import of this new provision on fact finding and each
concluded that the 1974 APA required that findings of fact made by
hearing examiners be given binding effect on the agency whose ac-
tion was being challenged."' In each of the four cases, the agency
had changed findings of fact, increased a penalty or altered the
disposition recommended by the hearing examiner, and in each case
the district court reversed the agency's action as being unsupported
by the administrative record developed by the hearing examiner.

B. Special Status of Workmen's Compensation Determinations by
Industrial Relations Commission

Workmen's compensation determinations are made by judges
of industrial claims, subject to review by the Industrial Relations

110. For a recent case applying pre-1975 law, see Megill v. Board of Regents of State of
Florida, 541 F.2d 1073, 1080 (5th Cir. 1976).

111. FLA. STAT. § 120.57(1)(b) 9 (1975).
112. Venetian Shores Home & Property Owners v. Ruzakawski, 336 So. 2d 399 (Fla. 3d

Dist. 1976); Bolinger v. Department of Admin., 335 So. 2d 568 (Fla. 1st Dist. 1976); Austin
v. Gordon, 333 So. 2d 118 (Fla. 2d Dist. 1976); Campbell v. Department of Transp., 326 So.
2d 66 (Fla. 4th Dist. 1976).
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Commission, and in turn reviewable by certiorari in the supreme
court.' 3 These proceedings are governed by chapter 440 of the Flor-
ida Statutes."' However, since the judges of industrial claims and
the industrial relations commissioners hold offices created by stat-
ute rather than by the constitution, the judges and the commission
are "agencies" within the 1974 APA and much, although not all, of
that Act applies to workmen's compensation proceedings."' These
proceedings are also governed by the Workmen's Compensation
Rules of Procedure which were drafted by the Commission and vol-
untarily submitted to and approved by the supreme court "to the
extent authorized in the constitution.""' Legislative authority for
supreme court approval of rules of practice and procedure governing
the Commission and the judges was conferred in 1975.1"

Workmen's compensation determinations by the Industrial
Relations Commission are reviewable by certiorari in the supreme
court."'The court has developed a distinctive line of authority re-
garding the respective roles of the judges of industrial claims, the
Industrial Relations Commission, and the supreme court. Recent
decisions in workmen's compensation matters have tended, to an

113. For recent bibliography on the impact of the 1974 APA on workman's compensation
determinations, see note 2 supra.

114. FLA. STAT. ch. 440 (Supp. 1976).
.115. Levinson, supra note 1, at 636-37, 679-81.
116. In re Florida Workmen's Compensation Rules of Procedure, 285 So. 2d 601, 602 (Fla.

1973). A reviser's bill drafted in 1976 would have stricken the procedural portions of chapter
440, leaving the 1974 APA as the only applicable procedural statute. The reviser's bill was
not enacted. See Slepin, Attorney's Fees, 50 FLA. B. J. 508 (1976). And see Davis, Workmen's
Compensation, 50 FLA. B. J. 567 (1976), announcing reorganization of "Friends of 440," an
organization apparently dedicated to preserving the procedural provisions of FLA. STAT. ch.
440 for the governance of the Industrial Relations Commission and judges of industrial claims.

117. FiA. STAT. § 440.29(3) (Supp. 1976) (amending FLA. STAT. § 440.29 (1975) adding §
440.29(3)).

The following opinion expressed by Professor Levinson is neither joined in nor com-
mented upon by the coauthor, Justice England.

I continue to regard the judges of industrial claims and the industrial relations commis-
sioners as administrative agencies, not courts. The constitutional power of the supreme court,
to promulgate rules of practice and procedure for all courts, does not, in my opinion, authorize
the court to prescribe or approve rules of practice and procedure for the judges of industrial
claims, or the industrial relations commission or any other administrative agencies. Further,
the legislature has no constitutional authority to confer such jurisdiction upon the court. If
the legislature wishes to excuse the judges of industrial claims and the industrial relations
commissioners from compliance with all or any part of the 1974 APA, the legislature has
ample authority to do so, but only by enacting a statute which could also set forth the
procedures to be followed by these agencies.

118. FLA. CONST., art. V, § 3(b)(3); FLA. STAT. § 440.27 (1975).
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increasing degree, to treat the Commission as the head of an admin-
istrative agency with only limited powers to review the fact findings
of its hearing examiners, namely, the judges of industrial claims. In
order to make that approach workable, the court has also insisted
that adequate findings of fact either be included in the orders of the
judges or made available to the Commission after their review.",

C. Division's Hearing Examiners Not Required in Certain
Situations

The 1974 APA exempted certain agencies from utilizing hear-
ing examiners from the Division of Administrative Hearings.' A
1976 amendment extended the exemption to two additional types
of hearings: those involving student disciplinary suspensions or ex-
pulsions which are conducted by educational units; and hearings by
the Public Employees Relations Commission for determining appro-
priate bargaining units.'

D. Agency Expertise

During the period surveyed, the courts began the development
of parameters for administrative expertise in section 120.57 proceed-
ings. In Plant City v. Mayo2 ' the court distinguished between ac-
counting technology with respect to customer billing in the electric
utility industry, on the one hand, and economic benefit-detriment
theories for electrical power transmission technology, on the other.
As to the former, whichwas essentially uncontroverted and had
been the subject of practical experience in prior Public Service
Commission proceedings, the court concluded that fact-finding pro-
ceedings were unnecessary since the subject matter fell within the
expertise of the Commission. With respect to the latter, however,
the court held to the contrary. Finding that a resolution of fact could

119. The most influential recent case decided before enactment of the 1974 APA is Pierce
v. Piper Aircraft Corp., 279 So. 2d 281 (Fla. 1973). Post-1974 cases include Vargas v. Ameri-
cana of Bal Harbor, No. 48,251 (Fla. Nov. 24, 1976); Chicken 'N' Things v. Murray, 329 So.
2d 302 (Fla. 1976); Grillo v. Big "B" Ranch, 328 So. 2d 429 (Fla. 1976); Brown v. Clifford
Shover Bldg., 328 So. 2d 838 (Fla. 1976); Schafer v. St. Anthony's Hospital, 327 So. 2d 221
(Fla. 1976); Mahler v. Lauderdale Lakes Nat'l Bank, 322 So. 2d 507 (Fla. 1975); Scholastic
Systems, Inc. v. LeLoup, 307 So. 2d 166 (Fla. 1974).

120. FLA. STAT. § 120.57(1)(a) (1975).
121. FLA. STAT. §§ 120.57(1)(a) 6,7 (Supp. 1976) (amending FLA. STAT. § 120.57(1)(a)

(1975)).
122. 337 So. 2d 966 (Fla. 1976). See also text accompanying note 14 supra.
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not be derived from limited and controversial testimony under the
guise of administrative expertise, the court remanded a franchise fee
allocation dispute for the development of a factual record sufficient
to support agency action. In Broward County Traffic Association v.
Mayo' the court rejected a contention that the Public Service Com-
mission possessed administrative expertise as to inflationary factors
on the basis of which a rate increase could be awarded to motor
vehicle common carriers.

E. Agency Head

City of Titusville v. Florida Public Employees Relations
Commission' held that one member of a collegial body could not
act alone in a way which would constitute final agency action under
the 1974 APA. Board of Regents, University of Florida v. Heuer2 '
applied the 1974 APA provision that a hearing examiner is not
needed when the agency head conducts the hearing. 7

F. Notice

In Plant City v. Mayo' the court approved a standard form of
notice given by the Public Service Commission in connection with
proposed utility rate hearings, over the objections of persons who
claimed that it was inadequate to provide notification of major pol-
icy shifts which might be adopted by the Commission. In contrast,
the court held in Florida Interconnect Telephone Co. v. Public
Service Commission' that the Commission gave inadequate notice
of proposed agency action on a tariff change when it announced in
the FLORIDA ADMINISTRATIVE WEEKLY that its regularly scheduled
Monday conference would consider those matters ready for decision,
and other related matters.

A 1976 amendment of the 1974 APA provides that in student
discipline hearings, the 14-day notice requirement may be waived

123. 340 So. 2d 1152 (Fla. 1976).
124. 330 So. 2d 733 (Fla. 1st Dist. 1976).
125. See FLA. STAT. §§ 120.52(2),(3) (1975).
126. 332 So. 2d 626 (Fla. 1st Dist. 1976).
127. FLA. STAT. § 120.57(1)(a) 1 (1975).
128. 337 So. 2d 966 (Fla. 1976). See also text accompanying notes 14, 122 supra.
129. 342 So. 2d 811 (Fla. 1976).
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by the agency head or hearing examiner, without consent of the
parties. 30

G. Record

In Austin v. Gordon'a the court held that an agency cannot go
outside the record of proceedings developed by the hearing examiner
for the purpose of finding facts supportive of its intended action.

A 1976 amendment to the 1974 APA declares that the record of
an agency proceeding no longer includes communications by advi-
sory staff if such communications are public records.'32

H. Discovery

Department of Highway Safety and Motor Vehicles v. Career
Service Commission"' sustained the validity of the 1974 APA provi-
sions on discovery" 4 against an attack contending that their adop-
tion violated the constitutional rulemaking role of the supreme
court."3

I. Time When Agency Proceeding Commences

A number of early decisions under the 1974 APA addressed the
problems of transition from the old Act.'38 In the course of resolving
these matters, the courts had occasion to pinpoint the time when
an agency proceeding commences.

In Department of Highway Safety and Motor Vehicles v. Career
Service Commission'37 a peripheral aspect of the court's decision
was the holding that an agency proceeding "commences" when a
complaint or petition is "filed" with the agency, and not when the
event prompting the complaint occurred. In Chung-Ling Yu v.
Criser3

1 the court held that the agency proceeding "commenced"

130. FLA. STAT. § 120.57(1)(b)2 (Supp. 1976) (amending FLA. STAT. § 120.57(1)(b)2
(1975)).

131. 333 So. 2d 118 (Fla. 2d Dist. 1976).
132. FLA. STAT. § 120.57(1)(b)5g (Supp. 1976) (amending FLA. STAT. § 120.57(1)(b) 5g

(1975)).
133. 322 So. 2d 64 (Fla. 1st Dist. 1975).
134. FLA. STAT. § 120.58(1)(b) (1975).
135. FLA. CONST. art. V, § 2(a).
136. See section II supra.
137. 322 So. 2d 64 (Fla. 1st Dist. 1975).
138. 330 So. 2d 198 (Fla. 1st Dist. 1975), cert. denied, 342 So. 2d 1100 (Fla. 1976).
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when a stipulation was entered by which all parties agreed that a
professor's grievance against the educational institution from which
he had been discharged would be conducted in a faculty hearing.

VI. JUDICIAL REVIEW

A. Form of Action

The 1974 APA states that judicial review of agency action shall
be taken by a petition for review.'39 This term is unknown to the
Florida Appellate Rules or to the constitution, but is consistent with
the provisions contained in the 1972 revision of the judiciary article
of the constitution. These provisions authorize the legislature, by
general law, to confer upon the supreme court, the district courts of
appeal and the circuit courts the power of direct review of adminis-
trative action.' 4° Although the supreme court has not yet changed
the Florida Appellate Rules so as to provide for the petition for
review, the courts have accommodated the intention of the 1974
APA within existing appellate rules.'

In Yamaha International Corp. v. Ehrman the District Court
of Appeal, First District, announced that the Florida Appellate
Rules would be considered as modified by the 1974 APA. That deci-
sion was quickly followed by other cases which accepted petitions
for review brought from a variety of administrative actions. 4

1

Several appellate decisions during the survey period, applying
a 1975 amendment to the 1974 APA,'4 ' have held that the circuit
courts are a proper alternate forum for declaratory action challeng-
ing agency action.' The amendment was enacted in order to resolve

139. FLA. STAT. § 120.68(2) (1975).
140. FLA. CONST. art. V, § § 3(b)(7) (supreme court), 4(b)(1) (district courts of appeal),

5(b) (circuit courts).
141. The delay of over two years in promulgating needed amendments to the Florida

Appellate Rules is attributable in part to confusion regarding the scope of revisions which
were being proposed to all of the appellate rules. Controversy over the new rules package in
1976 delayed the report of the Rules Committee of The Florida Bar to the supreme court,
which in turn caused this important aspect of the bar's project to bog down.

142. 318 So. 2d 196 (Fla. 1st Dist. 1975).
143. Lewis v. Career Serv. Comm'n, 332 So. 2d 371 (Fla. 1st Dist. 1976); City of Titusville

v. Public Employees Relations Comm'n, 330 So. 2d 733 (Fla. 1st Dist. 1976).
144. 1975 Fla. Laws, ch. 75-191 (creating, FLA. STAT. § 120.73 (1975)).
145. Department of Revenue v. Crisp, 337 So. 2d 404 (Fla. 2d Dist. 1976); Department

of Revenue v. McDonald, 336 So. 2d 372 (Fla. 1st Dist. 1976); Department of Revenue v.
Estero Bay Dev. Corp., 336 So. 2d 479 (Fla. 2d Dist. 1976) cert. denied, No. 50285 (Fla.,
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disputes which had arisen as to the availability of declaratory relief
in the circuit courts.'"

B. Type of Agency Action Subject to Judicial Review

Cases were decided during the survey period regarding the type
of agency action subject to judicial review under both the old and
the new APAs. The contrast is significant.

In Humana of Florida, Inc. v. Keller'47 petitioner alleged that
the Secretary of Health and Rehabilitative Services had failed to
hold a hearing as required by law. The court held that petitioner
could seek relief in circuit court by mandamus, prohibition or in-
junction under the old Act, but could not obtain certiorari review
in the district court of appeal because that form of action would lie
only to review the results of a quasi-judicial administrative hearing.
In this case there had been no such hearing. Along similar lines, Von
Stephens v. School Board of Sarasota County'" held that certiorari
review in the district court of appeal was available under the old Act
only with regard to the quasi-judicial orders of administrative agen-
cies; other agency action was reviewable by original proceedings in
circuit court. The court held that a school board had not acted
quasi-judicially in holding a meeting at which it rejected a school
principal's application for transfer; agency action is not quasi-
judicial if predicated upon a unilateral hearing without notice, op-
portunity to cross-examine, formal findings of fact, or entry of a
formal order stating findings.

The first cases interpreting the 1974 APA indicate that the
courts take a broad view of the types of agency action now subject
to judicial review. Department of Administration (Personnel Divi-
sion) v. Department of Administration (Administrative Hearings
Division)"' accepted review of a hearing examiner's ruling on the
validity of a rule, and Laborers International Union v. Public Em-

March 2, 1977); Department of Revenue v. University Square, Inc., 336 So. 2d 371 (Fla. 1st
Dist. 1976), cert denied, 342 So. 2d 1101 (Fla. 1976); Office of Public Defender v. Hunter,
323 So. 2d 316 (Fla. 1st Dist. 1976); Jacobson v. Thiessen, 320 So. 2d 25 (Fla. 1st Dist. 1976).

146. Levinson, supra note 1, at 678.
147. 329 So. 2d 420 (Fla. 1st Dist. 1976).
148. 338 So. 2d 890 (Fla. 2d Dist. 1976). See also City of Pompano Beach v. Daniels, 327

So. 2d 849 (Fla. 4th Dist.), cert. denied, 336 So. 2d 1181 (Fla. 1976), holding that the city's
decision to discharge an employee is not subject to review by certiorari, where the city charter
and code do not require notice and hearing.

149. 326 So. 2d 187 (Fla. 1st Dist. 1976).
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ployees Relations Commission'50 accepted review of an order deny-
ing intervention in a collective bargaining proceeding. However, an
order by the Public Employees Relations Commission calling for an
election for a certain collective bargaining unit is not a final order
subject to judicial review, according to two district courts of ap-
peal. 5' The judicially reviewable final order will be the certification
by the Commission after the election, and parties will then be able
to obtain review of all aspects of the certification, including the
propriety of the order calling for the election.'52 In Florida Intercon-
nect 'Telephone Co. v. Public Service Commission'53 the supreme
court held that the Commission, by permitting a new tariff to take
provisional effect without objection, did not render a "final order"
subject to judicial review under the 1974 APA.

C. Standing

In Plant City v. Mayo' the court determined that persons who
had the opportunity to appear before an agency but failed to do so
had no standing to seek review of agency action, but that a person
eligible to participate in the agency proceeding who failed to do
so, but sought timely reconsideration of agency action before the
agency itself, would be permitted to seek judicial review of the
agency's action.

D. Time For Filing Petition

The 1974 APA does not specify the time within which a petition
for review shall be filed. It states that "[rieview proceedings shall
be conducted in accordance with the Florida Appellate Rules,"' 5

and this evidently leaves it to the appellate rules to establish the
time for filing. Until such time as the supreme court amends the

150. 336 So. 2d 450 (Fla. 1st Dist. 1976).
151. Panama City v. Public Employees Relations Comm'n, 333 So. 2d 470 (Fla. 1st Dist.

1976); School Board of Sarasota County v. Public Employees Relations Comm'n, 333 So. 2d
95 (Fla. 2d Dist. 1976).

152. A similar approach was adopted for interim rate increases awarded utility compa-
nies by the Public Service Commission. Citizens of Florida v. Mayo (Southern Bell Tel. &
Tel. Co.), 322 So. 2d 911 (Fla. 1975); Citizens of Florida v. Mayo (Florida Power Corp.), 316
So. 2d 262 (Fla. 1975); Citizens of Florida v. Mayo (Florida Power & Light Co.), 314 So. 2d
781 (Fla. 1975).

153. 342 So. 2d 811 (Fla. 1976). See also text accompanying note 24 supra.
154. 337 So. 2d 966 (Fla. 1976).See also text accompanying note 41 supra.
155. FLA. STAT. § 120.68(2) (1975).
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rules so as to make express provision for petitions for review, case
law has established a thirty-day time limit for filing petitions for
review by adaptation from the existing rules on certiorari review of
administrative action,' This adaptation was announced by the Dis-
trict Court of Appeal, First District, in Yamaha International Corp.
v. Ehrman,5 7 which was in turn adopted by the supreme court in
Shevin ex rel. State v. Public Service Commission.'5'

In Riley-Field Co. v. Askew'5 the court held that review of an
agency rule can be sought within thirty days after the rule becomes
effective, rather than thirty days after the rule is filed in the office
of the Secretary of State. At the time of publication, however, this
decision was subject to a rule nisi in prohibition issued by the
supreme court."10 In Broward County v. Administration Commis-
sion,"' decided under the old Act, the court held that the time for
rehearing in an agency tolls the thirty day period in which judicial
review must be sought."'

E. Stay

In Lewis v. Career Service Commission"3 the court held that a
petition for certiorari to review an order of the Career Service Com-
mission does not automatically result in a stay of the Commission's
action. The court reached this result by applying the 1974 APA's
provision for a discretionary stay,"' rather than the automatic stay
provision which appears in the Florida Appellate Rules." 5 Further,
Ziers v. Purdy"' held that in the situations where a stay may be

156. FLA. App. R. 4.1, 4.5(c)(1).

157. 318 So. 2d 196 (Fla. 1st Dist. 1975). The same court developed this concept further
in Department of Highway Safety & Motor Vehicles v. Adams, 338 So. 2d 542 (Fla. 1st Dist.
1976), and Mick v. State Bd. of Dentistry, 338 So. 2d 1297 (Fla. 1st Dist. 1976).

158. 333 So. 2d 9 (Fla. 1976).
159. 336 So. 2d 383 (Fla. 1st Dist. 1976).
160. Florida Administration Comm'n v. District Court of Appeal, No. 50,242 (Fla. Dec.

3, 1976).
161. 321 So. 2d 604 (Fla. 1st Dist. 1975).
162. See Fox v. Florida Land & Water Adjudicatory Comm'n, 327 So. 2d 56 (Fla. 1st

Dist.), cert. denied, 336 So. 2d 1181 (Fla. 1976), under the old Act, in which the court held
that the three day extension of time for mailing which appears in the Florida Appellate Rules
was not available with respect to the review of administrative action under a statute which
did not provide a like time deferral.

163. 332 So. 2d 371 (Fla. 1st Dist. 1976).
164. FLA. STAT. § 120.68(3) (1975).
165. FLA. App. R. 5.12(1).
166. 324 So. 2d 132 (Fla. 3d Dist. 1975).
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secured either from the agency or the reviewing court, as is usually
the case, the preferable course of action is to seek a stay in the
administrative agency in the first instance.

A 1976 amendment to the 1974 APA makes two changes in the
provision dealing with stays.117 First, "if the agency decision has the
effect of suspending or revoking a license, supersedeas shall be
granted as a matter of right upon such conditions as are reasonable,
unless the court, upon petition of the agency, determines that super-
sedeas would constitute a probable danger to the health, safety or
welfare of the state.' '

1
8 Second, if the agency or the court grants a

stay in any proceeding, the order granting the stay "shall specify the
conditions upon which the stay or supersedeas is granted.' '169

F. Record

Plant City v. Mayo"' held that evidence not presented to an
administrative agency cannot be brought before a reviewing court,
while Pasco County School Board v. Public Employees Relations
Commission7' held that the record for appellate review may not be
supplemented with materials which were not appropriate as parts
of the record in the administrative hearing, such as tape recordings
which underlie a transcript or notes made by agency personnel dur-
ing the course of a proceeding.

G. Standards For Review

In Citizens of Florida v. Mayo (Gulf Power)7 ' the court noted
that the judicial test of a Public Service Commission interim rate
award is the traditional test applicable to trial-type hearings involv-
ing disputed questions of fact-whether the Commission's order is
supported by competent and substantial evidence.' Further, this

167. FLA. STAT. § 120.68(3) (Supp. 1976) (amending FLA. STAT. § 120.68(3) (1975)).
168. Id.
169. Id.
170. 337 So. 2d 966 (Fla. 1976).
171. 336 So. 2d 483 (Fla. 1st Dist. 1976). The same court issued per curiam orders to

prepare the record on review in three other cases, on the basis of this case. Panama City v.
Public Employees Relations Comm'n, 338 So. 2d 1284 (Fla. 1st Dist. 1976); Amalgamated
Transit Union, Local 1464 v. Public Employees Relations Comm'n, 338 So. 2d 1285 (Fla. 1st
Dist. 1976); University of South Fla. College of Medicine Faculty Ass'n. v. Public Employees
Relations Comm'n, 338 So. 2d 1286 (Fla. 1st Dist. 1976).

172. 333 So. 2d 1 (Fla. 1976).
173. The same standard of review is described in FLA. STAT. § 120.68(10) (1975), and was
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test must be applied to the evidence that was before the
Commission at the time it entered the interim rate order. The court
may not consider evidence adduced in subsequent permanent rate
proceedings before the Commission as a basis on which to justify the
earlier interim award. Under the statutory scheme for interim rates,
if the Commission first suspends a rate schedule filed by a utility
and then lifts the suspension, the Commission order lifting the sus-
pension must state with particularity the facts which were devel-
oped to overcome the Commission's initial decision to suspend the
effectiveness of the new rates. The holdings of this case were reaf-
firmed in Maule Industries, Inc. v. Mayo.'4 Although both Gulf
Power and Maule Industries involve proceedings commenced before
the effective date of the 1974 APA, and although both cases involve
the "file and suspend" procedure established by another law that
remains in effect despite adoption of the 1974 APA,'75 the cases may
be regarded as having some relevance to the standards of judicial
review of factual decisions of administrative agencies.'76

H. Remedies

The 1974 APA provides a variety of judicial remedies for de-
fects, omissions and other errors in administrative action. 77 Al-
though not identifying the 1974 APA as the basis for their action in
every case, the courts have exercised their discretion on review in a
number of ways.. In Austin v. Gordon 71 the court struck findings
which were unsupported in the record and, on that basis, reversed
the administrative action of the agency. In Richardson v. Florida
State Board of Dentistry'71 the court held the Board's findings of
fact and conclusions supporting discipline were not supported by
the record and must be set aside. The court also remanded for a less
harsh imposition of discipline with respect to the one finding of

applied in Richardson v. Florida State Bd. of Dentistry, 326 So. 2d 231 (Fla. 1st Dist. 1976),
which case was followed in Greenberg v. Florida State Bd. of Dentistry, 341 So. 2d 770 (Fla.
1977).

174. 342 So. 2d 63 (Fla. 1976).
175. See discussion of the "file and suspend" procedure, in text accompanying notes 24-

25 supra.
176. See FLA. STAT. § 120.68(10) (1975).
177. FLA. STAT. § 120.68(13) (1975).
178. 333 So. 2d 118 (Fla. 2d Dist. 1976).
179. 326 So. 2d 231 (Fla. 1st Dist. 1976).
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misconduct which had record support. In Ziers v. Purdy'8 0 the court
dismissed a petition for review for non-compliance with the Florida
Appellate Rules.

VII. MISCELLANEOUS

In addition to the 1976 legislative developments that are in-
cluded in the foregoing discussion, other amendments to the 1974
APA are noted here.

A. Subpoena

A subpoena may not be issued regarding legislative duties.''

B. Licensing

License applications shall be dealt with by the agency
promptly, within time limits stated in the 1976 amendments.' 2

C. Public Access

A list of governmental agency forms and instructions shall in-
clude the title of each, with a statement of the manner in which it
may be obtained without cost. 83 People requesting agendas shall
pay the reasonable cost. The agency shall give notice of meetings,
hearings and workshops in the same manner as notice of rulemak-
ing. All rules shall be indexed within ninety days."'

D. Publication

The FLORIDA ADMINISTRATIVE WEEKLY shall contain a summary
and index of all rules-not of proposed rules, as previously
worded.'85 Annual stibscription to the WEEKLY is increased from not
more than $5 to $25. s

8 The Department of State shall furnish, with-
out charge, seven sets of Florida Administrative Code and FLORIDA

180. 324 So. 2d 132 (Fla. 3d Dist. 1975). The appellee failed to move for directed veridct
on the insufficiency of the evidence before appealing on the same grounds.

181. FLA. STAT. § 120.58(1)(b) (Supp. 1976) (amending FA. STAT. § 120.58(1)(b) (1975).
182. FLA. STAT. § 120.60(2) (Supp. 1976) (amending FLA. STAT. § 120.60(2) (1975)).
183. FLA. STAT. § 120.53(1)(b) (Supp. 1976) (amending FA. STAT. § 120.53(1)(b) (1975).
184. FLA. STAT. § 120.53 (1)(d) (Supp. 1976) (amending FLA. STAT. § 120.53(1)(d) (1975)).
185. FLA, STAT. § 120.55(1)(c) (Supp. 1976) (amending FLA. STAT. § 120.55(1)(c) (1975)).
186. FLA. STAT. § 120.55(1)(g) (Supp. 1976) (amending FLA. STAT. § 120.55(1)(g) (1975)).
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ADMINISTRATIVE WEEKLY to the Joint Administrative Procedures
Committee.' 7

E. Declaratory Statement

An agency shall give notice of a petition for declaratory state-
ment, and of its disposition, in the FLORIDA ADMINISTRATIVE WEEKLY,

and shall transmit copies of each petition to the Committee.'

F. Division of Administrative Hearings-Funding

A 1976 amendment repeals provisions of the 1974 APA which
established a revolving trust fund into which the Division of Admin-
istrative Hearings deposited fees collected from users of its services
(billed to agencies on a pro rata basis), and from which the Division
paid its expenses.'89 The effect of the repeal is to fund the Division
from appropriations, rather than from user charges. The change was
recommended by the Division."'

G. Ex Parte Communicatons

The prohibition against ex parte communications does not
apply to advisory staff members who do not testify."'

H. Incorporation of APA into Other Statutes

One statute changed the date for repeal of all rules of the
Department of Health and Rehabilitative Services and for publica-
tion of new rules;"12 the effect was to extend, until January 1, 1977,
the effective date of Department rules in effect or filed with the
Department of State before July 1, 1975, although the 1974 APA
would have caused earlier repeal." 3 Another statute required that
proceedings for cease and desist orders against banks shall be car-
ried out pursuant to the 1974 APA's section 120.57."11

187. FtA. STAT. § 120.55(3)(a) 4 (Supp. 1976) (amending FLA. STAT. § 120.55(3)(a)
(1975)).

188. FLA. STAT. § 120.565 (Supp. 1976) (amending FLA. STAT. § 120.565 (1975)).
189. FLA. STAT. § 120.65 (Supp. 1976) (repealing FiA. STAT. § § 120.65(6),(7) (1975)).
190. Department of Administration, Division of Administrative Hearings, Second An-

nual Report (for calendar year 1975) (1976), at 10-13.
191. FLA. STAT. § 120.66(1)(b) (Supp. 1976) (amending FLA. STAT. § 120.66(1)(b) (1975)).
192. FLA. STAT. § 20.19(20) (Supp. 1976) (amending FLA. STAT. § 20.19(20) (1975)).
193. FLA. STAT. § 120.72(4)(b) (1975).
194. FLA. STAT. § § 659.561- .563 (Supp. 1976).
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I. Reviser's Bill

A reviser's bill, originally prepared at the direction of the legis-
lature for the 1975 session and subsequently re-drafted for the 1976
session, would have deleted provisions in numerous chapters of Flor-
ida Statutes so as to leave the 1974 APA as the sole administrative
procedural statute, except in situations where the legislature ex-
pressly required different procedures. The reviser's bill failed to
clear the Senate.' 95

195. Reviser's Bills were introduced in the House, H.B. 2612 and H.B. 2613 (1976 Sess.)
and in the Senate, S.B. 604 and S.B. 1054, having been prepared by the Division of Statutory
Revision. A letter dated September 7, 1976 to Justice England from Ernest E. Means, Direc-
tor of the Division, reports that "The House stood ready to deal with them quickly if the
Senate ever dealt with them seriously; but that was not to be, and they died in committee."
A letter dated June 2, 1976 from Senator Dempsey Barron, President of the Senate, to
Representative Robert Hector, chairman of the Joint Administrative Procedures Committee,
expressed the opinion that the Reviser's Bills "change substantive law," contrary to the
directions addressed to the reviser by a rider to the 1974 APA, 1974 Fla. Laws ch. 74-310, §
3. Senator Barron therefore asked the Joint Adminstrative Procedures Committee to review
the Reviser's Bills and to report in time for the 1977 legislative session. On the ramifications
of the Reviser's Bills with regard to workmen's compensation proceedings, see note 116 supra.
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