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Sanchez v. Mayorkas: Is This the End of 
Green Cards for Temporary Protected 

Status Holders? 

Thalia G. Rivet∗ 

This Note was inspired by the U.S. Supreme Court’s decision 
in Sanchez v. Mayorkas. This decision put an end to the dec-
ade-long circuit split over whether a Temporary Protected 
Status (“TPS”) recipient, who entered the United States un-
lawfully, could still become a Lawful Permanent Resident 
(“LPR”). Since its inception, TPS holders have been denied 
an avenue to adjust their status despite their socioeconomic 
impact on the United States and every TPS-designated coun-
try. This Note will break down and analyze the decision 
in Sanchez v. Mayorkas through (1) the examination of the 
circuit split cases, (2) the analysis of TPS holder’s impact on 
the United States and abroad, and (3) the effects of the pend-
ing bills in Congress on future TPS holders. 
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I. INTRODUCTION 
In October 1998, Honduras was devastated by Hurricane Mitch, 

a Category Five hurricane with 150 mph winds and several days of 
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torrential rain.1 The hurricane left one–fifth of the Honduran popu-
lation homeless, killed more than 5,600 people, and destroyed two–
thirds of roads and bridges, as well as agricultural farms vital to the 
economy.2 In response, on January 5, 1999, then–President Bill 
Clinton designated Honduras for Temporary Protected Status 
(“TPS”).3 Now, imagine that Maria, a five–year–old girl, and her 
family decided to immigrate to the United States after Hurricane 
Mitch left them homeless.4 They entered without inspection in 1998 
and received approval for TPS in 1999. Maria has continuously re-
newed her TPS since then.5 

It is now November 2022, and Maria wishes to adjust her status 
from TPS to Lawful Permanent Resident (“LPR”).6 Maria has been 
in the United States since 1998, has not returned to Honduras, and 
has been working for over ten years.7 She married a U.S. citizen last 
year and can now apply to adjust her status.8 Her husband filed an 
Immediate Relative I–130 Petition on her behalf with an accompa-
nying I–485 Application for Adjustment of Status.9 Growing up, 
Maria met many people who adjusted their status from TPS to 
LPR.10 She understands the process well and is ready for her 
chance.11 However, she is surprised to learn that a recent U.S. Su-
preme Court case, Sanchez v. Mayorkas, renders her unable to adjust 
her status to LPR because she was not “inspected and admitted or 
paroled into the United States” in 1998.12 

Maria is one of “many immigrants liv[ing] in a state of legal 
limbo that can persist indefinitely . . . without ever leading to 

 
1 Temporary Protected Status for Honduras, CATH. LEGAL IMMIGR. NETWORK, 
INC., https://cliniclegal.org/resources/humanitarian-relief/temporary-protected-
status-honduras (last updated Feb. 15, 2018). 
 2 Id. 
 3 Id. 
4 This is a fictitious set of facts meant only to educate the reader. This example 
will be referenced further down this Note to analyze new solutions and legislative 
acts more effectively [hereinafter Maria Introductory Hypothetical]. 
 5 Id. 
 6 Id. 
 7 Id. 
 8 Id. 
 9 Id. 
10 Maria Introductory Hypothetical, supra note 4. 
11 Id. 
12 Sanchez v. Mayorkas, 141 S. Ct. 1809, 1811 (2021). 
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citizenship or permanent legal status.”13 She is endowed with char-
acteristics of both legal and illegal status.14 Although her TPS status 
allows her to remain in the country temporarily, she will have to 
renew her status every eighteen months in the hopes that the Attor-
ney General does not remove Honduras from the list of designated 
countries deserving of TPS.15 Her state of limbo is further compli-
cated because of the Department of Homeland Security’s interpre-
tation of two statutes: 8 U.S.C. § 1255 (“Adjustment of Status Stat-
ute”)16 and 8 U.S.C. § 1254a (“Temporary Protected Status Stat-
ute”).17 

The Adjustment of Status Statute states that an individual seek-
ing to adjust their nonimmigrant status to that of a Lawful Perma-
nent Resident must be “inspected and admitted or paroled into the 
United States.”18 Alternatively, the Temporary Protected Status 
Statute declares that “for the purposes of adjustment of status under 
section 1255 . . . the [TPS holder] shall be considered as being in, 
and maintaining, lawful status as a nonimmigrant.”19 Since Sanchez, 
the government’s position is that a TPS recipient who entered un-
lawfully is not eligible to adjust their status to LPR because they 
were not inspected and admitted into the United States.20 

Sanchez addressed a circuit split regarding “whether a TPS re-
cipient who entered the country unlawfully can still become an 
LPR.”21 The Court rejected the idea that TPS “constructively ‘ad-
mit[s]’ a TPS recipient [such that it] ‘consider[s]’ him as having en-
tered the country ‘after inspection and authorization.’”22 This note 
will analyze the decision in Sanchez and identify its future implica-
tions on TPS holders in the United States and those who wish to 
enter the country. Part II of this article will define what TPS is and 

 
13 ROBERTO G. GONZALES, LIVES IN LIMBO: UNDOCUMENTED AND COMING OF 
AGE IN AMERICA 9 (University of California Press, 2015) (1969). 
14 Id. 
15 See 8 U.S.C. § 1254a(b)(2) (2012). 
16 8 U.S.C. § 1255 (2020). 
17 8 U.S.C. § 1254a (2012). 
18 8 U.S.C. § 1255(a) (2020). 
19 8 U.S.C. § 1254a(f)(4) (2012). 
20 8 U.S.C. § 1255 (2020); see generally Sanchez v. Mayorkas, 141 S. Ct. 1809, 
1813 (2021). 
21 Sanchez, 141 S. Ct. at 1812. 
22 Id. at 1813. 
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explain who is eligible, and how individuals can adjust their status 
from TPS to LPR. Part III will analyze the relevant previous circuit 
court decisions and their approach to allowing TPS holder to adjust 
their status to LPR. Part IV of this piece will illustrate how 
Sanchez’s facts, procedural history, and rationale led the U.S. Su-
preme Court to rule that a TPS recipient who entered the United 
States without inspection is not eligible to adjust to permanent resi-
dence.23 Part V will address TPS’s socioeconomic impact on both 
the United States and its designated countries. Part VI will discuss 
the Biden administration’s view on Sanchez and examine the U.S. 
Citizenship Act of 2021 and American Dream and Promise Act of 
2021, analyzing their likelihood of passing the Senate, as well as 
their implications if passed. Finally, Part VII will briefly conclude 
the paper. 

II. BACKGROUND 

A. What is TPS? 
Congress created TPS in the Immigration Act of 1990.24 It is a 

temporary immigration status provided to nationals of specifically 
designated countries who are experiencing problems that make it 
unsafe or difficult for their citizens to return or deport.25 TPS has 
been a lifeline to thousands of individuals in the United States when 
problems in their home country prevent them from returning.26 As 
of February 2022, the United States provides TPS to 354,625 foreign 
nationals.27 

Under the Immigration Act of 1990, the Attorney General has 
the discretion to decide which countries merit a TPS designation.28 
When considering a TPS designation, the Attorney General consid-
ers whether: (1) there is an ongoing armed conflict that poses a 

 
23 Id. at 1811. 
24 Temporary Protected Status: An Overview, AM. IMMIGR. COUNCIL 1, 1 [here-
inafter TPS Overview], https://www.americanimmigrationcouncil.org/sites/de-
fault/files/research/temporary_protected_status_an_overview.pdf (last modified 
Sept. 30, 2022). 
25 Id. 
26 Id. 
27 Id. 
28 See 8 U.S.C. § 1254a (2012). 
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serious threat to the personal safety of nationals of that country;29 
(2) there is an environmental disaster that results in a substantial but 
temporary disruption of living conditions and the foreign state is 
temporarily unable to handle the return of its nationals adequately;30 
or (3) there are extraordinary and temporary conditions in that for-
eign country that prevents its nationals from making a safe return.31 
The Attorney General may designate a country for TPS for a period 
of six months and no more than 18 months.32 However, TPS may be 
extended, or a country may be re–designated if the country contin-
ues to meet the conditions for designation.33 As of September 2022, 
there are fifteen countries designated for TPS, including El Salva-
dor, Haiti, Honduras, Nicaragua, and Venezuela.34 

B. Who is Eligible for TPS? 
If the Attorney General deems a foreign country’s nationals de-

serving of TPS, an individual from that country may apply for 
TPS.35 To qualify, an individual must (1) be a national of the foreign 
country designated with TPS designation; (2) be continuously, phys-
ically present in the United States since the date of designation; (3) 
have continuously resided in the United States since the country’s 
designation date; and (4) have registered during the specific regis-
tration period.36 In addition to these requirements, some individuals 
do not qualify for TPS because they are (1) individuals who are in-
admissible to the United States or barred from asylum;37 (2) 

 
29 8 U.S.C. § 1254a(b) (2012). 
30 Id. (noting that TPS designations based on an environmental disaster require 
the foreign state to officially request designation). 
31 Id. 
32 8 U.S.C. § 1254a(b)(2) (2012). 
33 8 U.S.C. § 1254a(b)(3)(B) (2012). See generally Temporary Protected Status, 
U.S. CITIZENSHIP AND IMMIGR. SERV., https://www.uscis.gov/humanitarian/tem-
porary-protected-status (last updated Nov. 14, 2022) (Since 1999, Honduras and 
Nicaragua have been designated and re-designated for TPS over fifteen times. El 
Salvador was first designated for TPS in 2001. Haiti was first designated in 2010 
for TPS and were recently re-designated 2021 under a new designation. In 2021, 
Venezuela was designated for the first time). 
34 TPS Overview, supra note 24, at 3. 
35 See id. at 2. 
36 8 C.F.R. § 244.2 (2016). 
37 See 8 U.S.C. § 1158(d)(5)(A)(i) (2020). 
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individuals who have been convicted of a felony;38 or (3) individuals 
who have two or more misdemeanors.39 

An individual begins their TPS application process by filing an 
I–821 Application for Temporary Protected Status.40 When filing a 
TPS application, an individual can also request an Employment Au-
thorization Document (“EAD”) by submitting an I–765 Request for 
Employment Authorization concurrently with the I–821.41 Along 
with the application, the noncitizen must pay the filing fees, totaling 
$545 for first–time applicants, and submit extensive documentation 
to support their application.42 Every eighteen months until the coun-
try is no longer entitled to TPS, the noncitizen must re–submit their 
application, filing fees, documentation, and fingerprints.43 Failure to 
re–submit the required documentation will cause the noncitizen to 
become undocumented and subject to removal.44 

C. How Can a TPS Holder Adjust to LPR? 
Adjustment of status is a process in which foreign nationals who 

have a nonimmigrant visa apply to become an LPR, a procedure of-
ten referred to as obtaining a Green Card.45 Title 8 U.S.C. § 1255 
lays out the foundation of eligibility for adjustment of status and 
how nonimmigrants can obtain permanent residence.46 TPS does not 
provide beneficiaries with a path to becoming LPR; however, they 
may apply if a TPS recipient is otherwise eligible for permanent res-
idence.47 

To start the adjustment of status process, an applicant must com-
plete at least two forms: an immigrant petition and a Green Card 
application.48 The applicant may be eligible to file for themselves in 

 
38 8 C.F.R. § 244.4(a) (2016). 
39 Id. 
40 Temporary Protected Status, supra note 33. 
41 Id. 
42 I-821, Application for Temporary Status, U.S. CITIZENSHIP AND IMMIGR. SERV., 
https://www.uscis.gov/i-821 (last updated Aug. 19, 2022). 
43 See generally id. 
44 TPS Overview, supra note 24, at 5. 
45 Adjustment of Status, U.S. CITIZENSHIP AND IMMIGR. SERV., https://www.
uscis.gov/greencard/adjustment-of-status (last updated Sept. 25, 2020). 
46 See generally 8 U.S.C. § 1255 (2020). 
47 See 8 U.S.C. § 1254a (2012). 
48 Adjustment of Status, supra note 45. 
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certain cases, although someone else usually files the immigrant pe-
tition on their behalf.49 For instance, a family member may file a 
Form I–130, Petition for Alien Relative; an employer may file a 
Form I–140, Immigrant Petition for Alien Worker; or the applicant 
themselves can file a Form I–589, Application for Asylum and for 
Withholding of Removal.50 Most immigrant categories require the 
applicant to have an approved immigrant petition before filing a 
Form I–485 Application to Register Permanent Residence or Adjust 
Status.51 However, some categories allow applicants to file their I–
485 at the same time their immigrant petition is filed or while it is 
pending.52 This is known as “concurrently filing.”53 The next step is 
determining whether a visa is available in their immigrant cate-
gory.54 Unless the foreign national is an immediate relative to a U.S. 
citizen, an immigrant visa must be immediately available, or the ap-
plicant cannot file an I–485.55 The Department of State publishes a 
monthly Visa Bulletin, which indicates when limited visas are avail-
able to prospective immigrants based on their priority date.56 Once 
the petitioner properly files the forms, they will begin the long and 
challenging journey to becoming an LPR.57 

III. CIRCUIT COURT DECISIONS 
U.S. Courts of Appeals have been split “regarding whether a 

grant of TPS [is] an ‘admission’ such that it allow[s] an applicant 
for permanent residence to meet the threshold ‘inspected and admit-
ted or paroled’ requirement to adjust status within the United 

 
49 Id. 
50 Green Card Eligibility Categories, U.S. CITIZENSHIP AND IMMIGR. SERV., 
https://www.uscis.gov/greencard/eligibility-categories (last updated July 11, 
2022). 
51 Adjustment of Status, supra note 45. 
52 Id. 
53 Id. 
54 Id. 
55 Concurrent Filing of Form I-485, U.S. CITIZENSHIP AND IMMIGR. SERV., 
https://www.uscis.gov/greencard/concurrent-filing-form-i-485 (last updated Nov. 
10, 2020); see also Adjustment of Status, supra note 45. 
56 See generally Adjustment of Status, supra note 45. 
57 See id. 
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States.”58 Previously, the Sixth, Eighth, and Ninth Circuits have 
held that TPS does provide admission, while the Third, Fifth, and 
Eleventh Circuits ruled that TPS does not.59 Thus, TPS holders in 
the Sixth, Eighth, and Ninth Circuits could “apply to adjust even if 
they had last entered the United States without inspection if they 
otherwise met the requirements” to adjust.60 

A. Having TPS Meets the Inspected and Admitted 
Requirement 

i. Sixth Circuit 
In Flores v. United States Citizenship and Immigration Services, 

the petitioner is a Honduran TPS recipient who entered the United 
States without inspection.61 Upon marrying his wife, she filed an 
Immediate Relative I–130 Petition on the petitioner’s behalf, along 
with an accompanying I–485.62 Although the petitioner’s I–130 Pe-
tition was approved, providing him with an independent basis to be-
come an LPR, the United States Citizenship and Immigration Ser-
vices (“USCIS”) denied his I–485 Application because he “entered 
the United States without inspection” in 1998.63 The petitioner then 
filed a complaint for declaratory judgment under the Administrative 
Procedures Act (“APA”).64 However, the district court denied the 
petitioner’s claim based on the plain language of 8 U.S.C. § 1255.65 
According to the district court, this statute “precludes a TPS benefi-
ciary who was not initially ‘inspected and admitted or paroled’ into 
the United States . . . from adjusting his status to LPR.”66 

 
58 Ariel Brown, Sanchez v. Mayorkas: TPS and Adjustment After the Supreme 
Court’s Decision, IMMIGRANT LEGAL RSCH. CTR. (July 8, 2021), https://www.
ilrc.org/sites/default/files/resources/tps_and_aos_after_supreme_court_decision-
july_2021_final.pdf. 
59 TPS Overview, supra note 24, at 4. 
60 Brown, supra note 58. 
61 Flores v. U.S. Citizenship and Immigr. Servs., 718 F.3d 548, 550 (6th Cir. 
2013). 
62 Id. 
63 Id. 
64 Id. 
65 Id. 
66 Id. at 550-51. 
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On appeal, the Sixth Circuit reversed the district court’s judg-
ment and found that USCIS’s interpretation of § 1254a(f) was “un-
duly narrow and ignores the plain language of the statute.”67 USCIS 
asserted that § 1254a(f) of the TPS statute pertains only to 
§ 1255(c)(2), a subsection that precludes adjustment of status to 
LPR if an immigrant works without authorization.68 Subsection 
1254a(f)(4) does not explicitly refer to § 1255(c)(2) or any specific 
bars to adjustment of status.69 According to the Sixth Circuit, there 
is no reason why Congress would write § 1254a(f) to refer to § 1255 
as a whole if it was meant to apply only to § 1255(c)(2).70 Since the 
provision was written broadly, the Sixth Circuit interpreted the stat-
ute precisely as it is written, allowing the petitioner to be considered 
in lawful status as a nonimmigrant for purposes of adjusting his sta-
tus under § 1255.71 

ii. Eighth Circuit 
Velasquez v. Barr bears remarkable similarities to Flores, as the 

court in Velazquez used very similar analyses to the court in Flores 
to interpret TPS as providing admission for purposes of adjusting 
status.72 Similar to Flores, the petitioners in Velasquez are TPS re-
cipients whose applications for adjustment of status, based on hav-
ing immediate relatives who are U.S. citizens, were initially denied 
by USCIS.73 After USCIS told the petitioners there was no admin-
istrative appeal, the petitioners brought two separate lawsuits under 
APA in district court.74 In both cases, the district courts decided that 
based on the unambiguous language in the Immigration and Nation-
ality Act (“INA”), a grant of TPS satisfies the “inspected–and–ad-
mitted” requirement of § 1255(a).75 

On appeal, the Eighth Circuit affirmed the district courts’ judg-
ments and reviewed de novo questions of statutory interpretation of 

 
67 Flores, 718 F.3d at 553. 
68 Id. 
69 Id. 
70 Id. 
71 Id at 553-54. 
72 Velasquez v. Barr, 979 F.3d 572, 575 (8th Cir. 2020). 
73 Id. at 575-76. 
74 Id. at 576. 
75 Id. at 576. 
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§ 1255(a).76 In applying the two–step analysis from Chevron U.S.A., 
Inc. v. Natural Resources Defense Council Inc.77 to review an 
agency decision, the court concluded that § 1254a(f)(4) “unambig-
uously requires that TPS recipients be considered ‘inspected and ad-
mitted’ for purposes of adjusting their status under § 1255.”78 Sec-
tion 1254a(f)(4) provides that TPS beneficiaries “shall be consid-
ered as being in, and maintaining, lawful status as a nonimmigrant” 
under § 1255.79 By operation of § 1254a(f)(4), TPS holders are con-
sidered “inspected and admitted,” regardless of whether they en-
tered the United States without inspection.80 Therefore, USCIS’s in-
terpretation conflicts with the plain meaning of the INA and is thus 
unlawful.81 

iii. Ninth Circuit 
The petitioner in Ramirez v. Brown shares notable similarities to 

those in Flores and Velasquez.82 Like the two prior cases, the peti-
tioner in Ramirez was granted TPS, married a U.S. citizen, and filed 
an I–130 petition and I–485 application.83 USCIS denied the peti-
tioner’s I–485 because he could not show he was inspected and ad-
mitted or paroled at the time of his entry into the United States.84 
The petitioner then filed suit under the APA, after which the district 
court determined that USCIS’s interpretation is incorrect because 8 

 
76 Id. at 576, 581. 
77 Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 842-43 
(1984) (“If the intent of Congress is clear, that is the end of the matter; for the 
court, as well as the agency, must give effect to the unambiguously expressed 
intent of Congress. If, however, the court determines Congress has not directly 
addressed the precise question at issue, the court does not simply impose its own 
construction of the statute, as would be necessary in the absence of an adminis-
trative interpretation. Rather, if the statute is silent or ambiguous with respect to 
the specific issue, the question for the court is whether the agency’s answer is 
based on a permissible construction of the statute.”). 
78 Velasquez, 979 F.3d at 577. 
79 Id. 
80 Id. at 581. 
81 Id. 
82 Ramirez v. Brown, 852 F.3d 954, 955-56 (9th Cir. 2017). 
83 Id. at 957. 
84 Id. 
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U.S.C. § 1254a provides that recipients are considered “inspected 
and admitted” for purposes of adjusting their status.85 

On appeal, the Ninth Circuit affirmed, determining that 
§ 1254a(f)(4) unambiguously treats individuals with TPS as being 
admitted for purposes of adjustment of status.86 Under Chevron, the 
fact that the statutory language is clear “ends the inquiry: the agency 
has no interpretive role to play but must follow the congressional 
mandate.”87 Under immigration law, by the very “nature of obtain-
ing lawful nonimmigrant status, the alien goes through inspection 
and is deemed ‘admitted.’”88 Thus, USCIS’s denial of the peti-
tioner’s I–485 application was legally flawed, and the petitioner was 
eligible for adjustment of status.89 

B. Having TPS Does Not Mean an Individual is Inspected and 
Admitted 

i. Third Circuit 
In Sanchez v. Secretary United States Department of Homeland 

Security, the plaintiffs, husband and wife, are citizens of El Salva-
dor.90 They entered the United States without inspection or admis-
sion and applied for and received TPS.91 In 2014, they applied to 
become LPR, but the husband was deemed “statutorily ineligible” 
because he had not been admitted into the United States.92 USCIS 
also denied the wife because it depended on the success of the hus-
band’s application.93 The district court held that a grant of TPS 
meets the § 1255(a) requirement that an alien must be “inspected 
and admitted or paroled” to be eligible for adjustment of status.94 

 
85 Id. 
86 Id. at 958. 
87 Id. 
88 Ramirez, 852 F.3d at 960. 
89 Id. at 964. 
90 Sanchez v. Sec’y U.S. Dep’t of Homeland Sec., 967 F.3d 242, 244 (3d Cir. 
2020). 
91 Id. 
92 Id. 
93 Id. 
94 Id. 
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The Third Circuit reversed on appeal.95 The court held that Con-
gress did not intend a grant of TPS to serve as an admission for those 
who entered the U.S. illegally.96 First, it held that the text of § 1254a 
does not mention that a grant of TPS is an inspection and admis-
sion.97 Second, a grant of TPS cannot be an admission because 
§ 1254a requires that an alien be present in the United States to be 
eligible for TPS.98 Third, although it is correct that an admission 
often accompanies a grant of lawful status, it does not follow that a 
grant of lawful status is an admission.99 Therefore, a grant of TPS 
does not constitute an “admission” into the United States.100 

ii. Fifth Circuit 
In Nolasco v. Crockett, the Fifth Circuit granted a petition for a 

panel rehearing, withdrawing its prior opinion and substituting it 
with the following holding.101 The petitioner was a national and cit-
izen of El Salvador who entered the United States unlawfully and 
was later granted TPS.102 The petitioner sought to adjust his status 
to become LPR, but USCIS denied his request because the govern-
ment determined that he had not been “inspected and admitted or 
paroled” into the United States.103 His suit was dismissed under Fed-
eral Rule of Civil Procedure 12(b)(1).104 

On appeal, the Fifth Circuit dismissed the petitioner’s complaint 
with prejudice, reversed the district court’s holding that it lacked ju-
risdiction, and asserted the court’s jurisdiction over the petitioner’s 
claim.105 Following Melendez v. McAleenan,106 the court held that 
the district court erred in concluding it did not have jurisdiction be-
cause this is a “pure legal task” and it is a nondiscretionary decision 
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that is not barred by the jurisdiction–stripping statute.107 The court 
further held that the petitioner failed to state a claim upon which 
relief could be granted.108 Ultimately, the court found those with 
TPS who first entered the United States without inspection are, as a 
matter of law, foreclosed from applying for adjustment of status.109 
Therefore, the court determined the petitioner’s suit had to be dis-
missed.110 

iii. Eleventh Circuit 
In Serrano v. U.S. Attorney General, the petitioner was a na-

tional of El Salvador who received TPS shortly after unlawfully en-
tering the United States.111 After USCIS denied his application for 
adjustment, the petitioner appealed with a writ of mandamus and a 
complaint seeking declaratory and injunctive relief under the 
APA.112 When the district court denied both claims, the petitioner 
took his case to the Eleventh Circuit.113 

The Eleventh Circuit affirmed the lower court’s ruling, reason-
ing that the plain language of § 1255 was unambiguously clear in 
allowing adjustment only for those who have previously been in-
spected and admitted or paroled.114 The court concluded that the 
TPS statute’s granting of “‘lawful status as a nonimmigrant’ for pur-
poses of adjusting [the petitioner’s] status does not change 1255(a)’s 
threshold requirement that [the petitioner] is eligible for adjustment 
of status only if he was initially inspected and admitted or pa-
roled.”115 Thus, the Eleventh Circuit held that the plain language of 
§ 1255 is clear in requiring an inspection and admission or parole, 
and nothing about the TPS statute or § 1254a(f)(4) alters this re-
quirement.116 
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IV. SANCHEZ V. MAYORKAS: THE TIEBREAKER 
Sanchez v. Mayorkas resolved the decade–long circuit split over 

whether a TPS recipient who entered the United States unlawfully 
can still become an LPR.117 The decision nullified Flores v. United 
States Citizenship and Immigration Services, Velasquez v. Barr, and 
Ramirez v. Brown.118 

A. Factual Background 
The appellant, Jose Santos Sanchez, was a Salvadoran immi-

grant.119 In 1997, he entered the United States without “inspection 
and authorization by an immigration officer.”120 Once in the coun-
try, he worked without legal authorization.121 In 2001, the govern-
ment extended TPS status to Salvadoran citizens following the dev-
astating earthquakes.122 That same year, Sanchez obtained TPS sta-
tus and has held it ever since.123 In 2014, he applied to adjust his 
status to LPR.124 However, USCIS denied his application stating he 
was ineligible for LPR status because he was not lawfully admitted 
to the United States.125 The agency reasoned that recipients of TPS 
must still meet the threshold requirement of a lawful entry.126 In 
other words, a “grant of TPS does not cure a foreign national’s entry 
without inspection or constitute an inspection and admission of the 
foreign national,” as demanded by § 1255.127 

B. Procedural History 
After Sanchez’s denial of adjustment of status, he filed a com-

plaint before the U.S. District Court for the District of New Jer-
sey.128 The district court granted summary judgment in Sanchez’s 
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favor.129 He relied on the statutory mandate that a TPS recipient 
“shall be considered as” having “lawful status as a nonimmigrant” 
for purposes of applying to become an LPR.130 That provision re-
quired treating TPS recipients as though they had been inspected and 
admitted.131 

However, the Third Circuit Court of Appeals reversed the lower 
court’s decision, holding that “a grant of TPS does not constitute an 
‘admission’ into the United States.”132 The court noted that “admis-
sion” and “status” are separate concepts in immigration law, so 
providing a person with nonimmigrant status is not equivalent to ad-
mitting them.133 The U.S. Supreme Court then granted certiorari.134 

C. The Resolution of a Circuit Split 

i. Plain Language of § 1255 
The Supreme Court focused its attention on the plain terms of 

§ 1255.135 Specifically, it emphasized the language that declared an 
LPR applicant must have entered the country “lawfully” with “in-
spection” to have been admitted.136 Section 1255 imposes an admis-
sion requirement twice over.137 Its primary provision states that an 
applicant for LPR status must have been “inspected and admitted or 
paroled into the United States.”138 Another provision states that a 
person who has worked without authorization in the country may 
become an LPR only if their presence in the United States is “pur-
suant to a lawful admission.”139 Thus, a direct application of § 1255 
supports the government’s decision to deny Sanchez LPR status.140 
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He has never claimed he could satisfy the demands for admission 
without support from the TPS provision.141 

Furthermore, nothing in the grant of TPS changes that result as 
a TPS recipient is “considered as being in, and maintaining, lawful 
status as a nonimmigrant” to become an LPR.142 This provision en-
sures that a TPS recipient will be treated as having nonimmigrant 
status when applying for permanent residency, even when they do 
not.143 It also guarantees that every TPS recipient has the status gen-
erally needed to invoke § 1255’s adjustment process.144 But the pro-
vision does not help TPS recipients meet §1255’s independent le-
gal–entry requirement.145 While the TPS statute permits Sanchez to 
remain in the United States and deems him in nonimmigrant status 
for purposes of adjustment, it does not consider him as having en-
tered the country “after inspection and authorization.”146 Therefore, 
a grant of TPS does not eliminate the disqualifying effect of an un-
lawful entry.147 

ii. Section 1184 Does Not Require Admission for 
Nonimmigrant Status 
The Supreme Court referenced 8 U.S.C. § 1184 to further sup-

port its decision.148 That provision states that “[t]he admission to the 
United States of any alien as a nonimmigrant shall be for such time 
and under such conditions as the [Secretary of Homeland Security] 
may by regulations prescribe.”149 The statute also provides that a 
foreign national is “presumed to be an immigrant until” the individ-
ual establishes that they are entitled to a nonimmigrant status at the 
time of application for admission.150 Thus, §1184 regulates the pro-
cess for admitting foreign nationals as nonimmigrants.151 
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The Court was unpersuaded by Sanchez’s assertion that an “in-
dissoluble relationship between admission and nonimmigrant sta-
tus” grants TPS holders with a “ticket of admission.”152 Sanchez 
contended that nonimmigrant status always requires admission and 
“[o]ne cannot obtain lawful nonimmigrant status without admis-
sion.”153 He cited § 1184, entitled “[a]dmisison of nonimmigrants,” 
to further support his claim.154 According to Sanchez, it is impossi-
ble to “identif[y] any category of individuals who are lawful nonim-
migrants but are not admitted,” so when a TPS recipient is consid-
ered a nonimmigrant, it is necessarily saying that he shall be deemed 
to be admitted.155 However, nothing in § 1184 states that admission 
is a prerequisite of nonimmigrant status.156 Without an “indissolu-
ble” link, there is no reason to view the TPS provision’s grant of 
nonimmigrant status as also a grant of admission.157 

iii. Section 1101: Nonimmigrant Status Without Admission 
While Sanchez claims there is no nonimmigrant status without 

admission, there are actually two immigration categories that feature 
this exact reality.158 The first category is for “alien crewmen,” who 
receive nonimmigrant status when their vessel or aircraft lands in 
the United States.159 However, the law still provides that they are 
not considered to have been admitted.160 The second category is for 
foreign nationals who have been “the victim[s] of a serious crime in 
the United States and can assist with the investigation,” also known 
as “U” nonimmigrants.161 These individuals could receive nonim-
migrant status even if they entered the country unlawfully.162 Sec-
tion 1255 recognizes this possibility by making “U” nonimmigrants 
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eligible for LPR status if they were either “admitted into the United 
States” or “otherwise provided nonimmigrant status.”163 

iv. Congress and Legislation 
The Court argued that when Congress confers status but says 

nothing about admission, for purposes of § 1255, the Court has no 
basis for ruling an unlawful entrant eligible to become an LPR.164 
Instead, it stated that Congress could have deemed TPS recipients to 
have both nonimmigrant status and lawful admission.165 Legislation 
currently pending in Congress would do just that: The American 
Dream and Promise Act of 2021 would amend § 1254a(f)(4) so that 
a TPS recipient would be considered inspected and admitted into the 
United States, and as being in and maintaining lawful status as a 
nonimmigrant.166 

V. SOCIOECONOMIC IMPACT OF SANCHEZ V. MAYORKAS 
Based on their admission, Sanchez limited who can and cannot 

adjust to LPR status.167 Considering that TPS recipients are assets 
to the United States’ economy, the Sanchez decision further limits 
their socioeconomic contributions to the country.168 When the re-
moval of TPS status can impact every designated country, one must 
consider whether it is fair to limit which TPS holders can adjust their 
status if the United States benefits from their presence in the coun-
try.169 
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A. Economic and Social Contributions of TPS Holders in the 
United States 

TPS beneficiaries are vital to the American economy and Amer-
ican society.170 Immigration contributes to increased productivity by 
increasing the size of the labor force and the nation’s potential eco-
nomic output.171 Since the program’s enactment in 1990, TPS hold-
ers have had over two decades to build their careers and businesses 
in the United States.172 Their contributions will only continue to rise 
in the future as they raise their families that include over 275,000 
U.S.–born children.173 

Among the countries designated for TPS, more than 90 percent 
of TPS holders in the United States are from El Salvador, Honduras, 
and Haiti.174 TPS holders from these three countries are employed 
at high rates and are key contributors to construction, restaurant and 
other food services, childcare, and landscaping services.175 In 2017, 
the 318,000 TPS holders in the country earned about $7.3 billion in 
total income.176 Their labor force participation rates are also excep-
tionally high, topping 94.1 percent.177 Even though TPS holders are 
a relatively small population, they paid an impressive $891 million 
into federal tax reserves in 2017.178 TPS holders were also respon-
sible for another $654 million in state and local tax payments that 
year that contributed to sustaining public services such as public 
schools, garbage collection, and police forces.179 These tax 
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contributions are even more significant in light of the fact that TPS 
recipients are relatively light users of several public services and as-
sistance programs.180 For example, TPS holders are ineligible for all 
federal public assistance programs, including the Supplemental Nu-
trition Assistance Program (“SNAP”), Temporary Assistance for 
Needy Families (“TANF”), and Social Security Supplemental In-
come.181 They are also ineligible to receive regular coverage under 
Medicaid, with the program available only on an emergency ba-
sis.182 

Considering how much they contribute to the economy, if Sal-
vadoran, Honduran, and Haitian workers with TPS were removed 
from the labor force, the United States would lose $164 billion in 
gross domestic product (“GDP”) over a decade.183 Additionally, as 
calculated by the Immigration Legal Resource Center, if TPS hold-
ers lost their work authorization, it would cause a $6.9 billion reduc-
tion to Medicare and Social Security contributions over a decade.184 
Finally, if TPS holders could no longer work their current jobs, em-
ployers would experience $967 million in turnover costs.185 With all 
this in mind, why shouldn’t all TPS holders be given an avenue to 
adjust their status? 

While critics claim that legalizing unauthorized immigrants 
could be costly because these individuals would become eligible for 
additional social insurance benefits, granting LPR would likely raise 
tax revenues, increase productivity, and provide additional benefits 
for children of TPS holders.186 First, allowing TPS recipients to get 
permanent legal status would likely increase the effective labor sup-
ply of unauthorized immigrants.187 Currently, about 73 percent of 
unauthorized immigrant adults ages eighteen to sixty–five are em-
ployed, which is roughly equal to the employment rates of legal res-
idents and U.S. citizens.188 Permanent legal status would allow them 
to pursue jobs for which their skills are suited, rather than being 
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restricted to specific sectors where wages are lower on average.189 
Moreover, aside from the addition to employment opportunities, le-
galization also encourages immigrants to improve their language 
skills, to complete additional education and training, and improve 
their health outcomes.190 Thus, allowing TPS holders to adjust their 
status will make them more productive members of society.191 

Second, permanent legal status will likely have implications for 
revenues and costs for the federal government.192 Some critics are 
concerned that increasing the number of legal immigrants eligible to 
enroll in social benefit programs will raise the costs of these pro-
grams.193 Legal status can make TPS holders more comfortable us-
ing federal benefits for which they are already eligible, such as 
emergency–based Medicaid and the Special Supplement Nutrition 
Program for Women, Infant, and Children (“WIC”).194 Further, 
newly legalized immigrants would be able to take advantage of so-
cial benefits they were previously ineligible for due to their unau-
thorized status.195 However, some of the increased cost resulting 
from increased use would likely be offset by the immigrants’ in-
creased tax contributions and positive fiscal contributions from their 
children.196 

Federal income tax compliance rates for unauthorized immi-
grants are estimated between 50 and 75 percent.197 In comparison to 
the U.S. population as a whole, tax compliance rates on an ordinary 
wage income are close to 100 percent.198 Shifts from the informal to 
the formal sector would likely increase tax compliance rates.199 Af-
ter the passage of the Immigration Reform and Control Act of 1986 
(“IRCA”), researchers found that income tax compliance rates of 
previously unauthorized immigrants in the state of California 
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became comparable to other residents.200 Combined with wage 
gains, gross tax revenues would increase and benefit all in the 
United States by expanding economic output.201 Therefore, allow-
ing TPS recipients to engage fully in the labor force would not only 
help them and their families but society as a whole.202 

B. Human Rights Implications 
By denying a path for permanent residency for TPS recipients, 

the Supreme Court’s decision highlights the United States’ dire need 
to take further steps towards compliance with existing human rights 
trends concerning immigrants.203 Although Sanchez does not con-
tradict any existing international immigration law, it calls on society 
to further reflect on the human rights implication of its decision.204 
There are two primary arguments against the Supreme Court’s deci-
sion: (1) the narrow definition of legal entry is inhumane and incred-
ibly harmful to immigrant communities, and (2) denying TPS hold-
ers the possibility of obtaining legal permanent status perpetuates 
exclusionary precedent for immigration policy.205 

To start, immigrants who hold TPS status have built their lives 
in the United States, and some have only known life in this coun-
try.206 They deserve to live without fear that their status could be 
revoked tomorrow and leave them at risk of being deported to their 
home country.207 Denying LPR to those who have been in the coun-
try for entering illegally, but have legitimately established their lives 
in the United States, is cruel and limits legal pathways to citizen-
ship.208 The International Organization of Migration’s (“IOM”) 69th 
Session Document emphasized the importance of recognizing im-
migrants as persons with legal status, no matter if they entered the 
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country illegally, and as “drivers of development.”209 Discriminat-
ing against TPS holders who entered the country unlawfully does 
not align with the United Nation’s position on migrants.210 

Furthermore, Sanchez makes life more precarious for potential 
TPS holders who entered the United States without admission by 
denying them an avenue of obtaining LPR status.211 By decreasing 
immigrants’ mobility, the Court’s decision can increase exclusion-
ary precedent and anti–immigrant rhetoric.212 In 2017, former Pres-
ident Donald Trump signed Executive Orders No. 13769 and 
No. 13780, which banned foreign nationals from seven predomi-
nantly Muslim countries from visiting the United States for ninety 
days and suspended entry of all Syrian refugees indefinitely.213 Pres-
ident Joe Biden reversed the “Muslim ban” on his first day in office, 
taking an essential step in rectifying the past administration’s con-
certed targeting of immigrants to America.214 In 2019, when Trump 
attempted to terminate Deferred Action for Childhood Arrivals 
(“DACA”), the Supreme Court overturned that termination because 
it violated APA.215 In the past five years alone, presidential acts have 
fueled the anti–immigrant rhetoric.216 Biden has taken the first steps 
toward rectifying the situation, but it is critical that the United States 
“remedy past orders by reaffirm[ing] its commitment to humanitar-
ianism.”217 
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C. TPS and its Economic Impact on Designated Countries 
TPS holders contribute tremendously to their families and com-

munities, both in the United States and their home countries.218 Re-
mittances, “or money immigrants send to their families back home,” 
are instrumental in lifting “families out of poverty; spurring invest-
ment in education, health care, entrepreneurial activities; and even 
affecting their decision to migrate.”219 These remittances also play 
an essential role in helping support countries recovering from dev-
astating environmental disasters that have taken lives and destroyed 
housing, infrastructure, and access to adequate nutrition.220 A 2017 
survey conducted by the Center for Migration Research at the Uni-
versity of Kansas found that 77 percent of all TPS holders send re-
mittances amounting to approximately eight to eleven percent of 
their monthly wages.221 

Remittances from workers in the United States are crucial to ex-
pediting the recovery and bolstering the economies of designated 
countries, especially when U.S. foreign aid to these countries has 
declined.222 Remittances sent to Latin American countries are sub-
stantially larger than foreign aid and go directly to the people, al-
lowing them to spend the money on what they need most.223 It is no 
surprise that many families rely on this supplemental source of in-
come to pay for basic needs such as food, medicine, education, and 
health care.224 In 2019, the United States sent a little over half a bil-
lion dollars in official development assistance to El Salvador, Gua-
temala, Honduras, and Nicaragua.225 In comparison, nearly $20 
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billion in remittances were sent in the same year.226 Remittances 
from the United States are an important source of international funds 
that “complement other types of foreign aid and go directly to peo-
ple’s pockets, rather than through other government or nongovern-
mental channels.”227 

Remittances significantly impact Central American economies 
and make up a high share of their GDP.228 According to a report by 
Manuel Orozco, Director of the Center for Migration and Economic 
Stabilization, in 2020, citizens abroad sent over $25 billion in remit-
tances to just five countries in Central America.229 Out of the TPS 
designated countries, this sum made up 23 percent of the GDP in El 
Salvador, 24 percent of the GDP in Honduras, and 14 percent of the 
GDP in Nicaragua.230 Between 2019 and 2020, about 90 percent of 
the remittances sent to El Salvador, 80 percent sent to Honduras, and 
60 percent sent to Nicaragua came from the United States.231 Should 
the flow of remittances from the United States to the TPS designated 
countries disappear, the situation on the ground in those countries 
would indeed worsen.232 

Research on macroeconomic impact finds that remittances lower 
income inequality, reduce poverty, and boost economic growth in 
the receiving countries.233 A 2005 study found that a 10 percent in-
crease in per capita official remittances lead to a 3.5 percent decline 
in the share of people living in poverty.234 Another study found that 
remittances in the Caribbean and Latin America have decreased in-
equality and poverty, and increased growth.235 The reality that 
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poverty is one of the main reasons people decide to migrate demon-
strates the value in individual’s ability to send money back home to 
insure against uncertainties, and shows how beneficial it would be 
to allow TPS holders to adjust their status, even if they entered un-
lawfully.236 Conversely, results from a survey of Hondurans found 
that not receiving remittances increases the probability of migra-
tion.237 Therefore, when TPS holders are constantly at risk of losing 
their status because they cannot adjust, not only will they be im-
pacted, but their home countries will be negatively affected, leading 
to a surge of migration into the United States.238 

D. U.N.–Backed Treaties 
In the context of international law, what constitutes a legal entry 

for immigrants is a critical issue.239 U.N.–backed treaties have 
paved the way for migrant group protections worldwide.240 So how 
does the United States consider these treaties when creating their 
immigration laws? 

One source of protection the U.N. provides is the International 
Covenant on Civil and Political Rights (“ICCPR”).241 The ICCPR is 
an international human rights treaty that obligates countries that 
have ratified the treaty to protect and preserve fundamental human 
rights.242 The ICCPR compels governments to take “administrative, 
judicial, and legislative measures in order to protect the rights en-
shrined in the treaty and to provide an effective remedy.”243 Article 
12 of the treaty highlights important protections for migrant groups, 
such as allowing for everyone living lawfully within a territory to 
have the freedom to choose their residence and the ability to leave 
any country, including their own.244 The U.S. Senate ratified the 
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ICCPR in 1992.245 Upon ratification, it became the “supreme law of 
the land” under the Supremacy Clause of the U.S. Constitution, 
“which gives ratified treaties the status of federal law.”246 However, 
one of the United States’ Reservations, Understandings, and Decla-
rations (“RUDs”) attached to the law by the Senate is a “not self–
executing” declaration, intended to limit the litigants’ ability to sue 
in court for direct enforcement of the treaty and making the ICCPR 
simply an advisory doctrine.247 

Another U.N.–backed treaty is the International Covenant on 
Economic, Social, and Cultural Rights (“ICESCR”), which guaran-
tees equal socioeconomic protections for individuals, regardless of 
their immigration status.248 There are no conditions to these protec-
tions for people living in developed countries.249 The United States 
is among the last major developed nations to ratify the ICESCR.250 
The ICCPR and ICESCR give deference to each country’s own im-
migration laws.251 Although the Sanchez decision does not contra-
dict any existing international law, there is no overarching definition 
of an admission that is universally accepted.252 Professor James 
Nafziger of Willamette University College of Law argues that “do-
mestic courts should not define their own means of excluding aliens 
‘without regard to the exigencies of world order.’”253 Professor Vin-
cent Chetail of the Graduate Institute of International and Develop-
ment Studies in Geneva explains that “states do not have complete 
discretion over the admission of non–citizens; a court’s ruling on 
migrant entry should align with existing international norms.”254 
Both Nafziger and Chetail stress that domestic bodies should 

 
245 Id. 
246 FAQ ICCPR, supra note 242. 
247 Id.; see also Future of Migrant Rights, supra note 203. 
248 Future of Migrant Rights, supra note 203. 
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253 Id.; see James Nafziger, WILLAMETTE UNIV. COLL. OF L., https://www.
willamette.edu/law/faculty/profiles/nafziger/index.html (last visited Nov. 20, 
2022). 
254 Future of Migrant Rights, supra note 203; see Vincent Chetail, GENEVA 
GRADUATE INST., https://www.graduateinstitute.ch/academic-departments/fac-
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accommodate to international laws, even if they are not required to 
do so, rather than bending international laws to the will of domestic 
states.255 

VI. BIDEN ADMINISTRATION 
Since taking office in January 2021, President Biden and his ad-

ministration have acted on several fronts to reverse Trump–era re-
strictions on immigration in the United States.256 The president has 
taken some steps to “boost refugee admissions, preserv[e] deporta-
tion relief for unauthorized immigrants who came to the U.S. as chil-
dren, and not enforc[ing] the ‘public charge’ rule that denies green 
cards to immigrants who might use public benefits.”257 Biden has 
already designated new countries for TPS and proposed a large im-
migration bill that would create a pathway for certain TPS recipients 
to gain legal permanent status.258 This Section will address Biden’s 
actions towards TPS and take a closer look at the U.S. Citizenship 
Act of 2021 and the American Dream and Promise Act of 2021. 

A. Stance on TPS and Designation of New Countries 
The Biden administration, understanding the need to address 

both root causes and acute factors in its approach to managing mi-
gration, has prioritized this challenge, with Vice President Kamala 
Harris leading the efforts.259 Vice President Harris, with a $4 billion 
aid package, was tasked to work with El Salvador, Guatemala, and 
Honduras to address the root causes of migration.260 She also an-
nounced that the government would provide $310 million in in-
creased assistance to get at the acute factors forcing people out of 
Guatemala, El Salvador, and Honduras and $115 million in 

 
255 Future of Migrant Rights, supra note 203. 
256 Jens Manuel Krogstad & Ana Gonzalez-Barrera, Key facts about U.S. immi-
gration policies and Biden’s proposed changes, PEW RSCH. CTR. (Jan. 11, 2022) 
[hereinafter Biden’s Proposed Changes], https://www.pewresearch.org/fact-
tank/2022/01/11/key-facts-about-u-s-immigration-policies-and-bidens-proposed-
changes/. 
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258 See id. 
259 Tackling the Root Causes, supra note 219. 
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cooperation aid to El Salvador to help them manage the problem.261 
While these efforts are a step in the right direction, U.S. foreign as-
sistance will not be a cure–all solution to the region’s challenges.262 
Furthermore, in January 2021, President Biden sent an immigration 
bill to Congress, known as the U.S. Citizenship Act of 2021, which 
creates an earned pathway to citizenship for undocumented immi-
grants.263 However, President Biden opposed the immigrants in 
Sanchez, placing him at odds with immigration advocacy groups and 
his fellow Democrats.264 His administration will defend the govern-
ment’s policy of blocking permanent–residency applications from 
thousands of immigrants who’ve been living legally in the United 
States for years.265 The Supreme Court case highlights the chal-
lenges for President Biden in “navigating a polarizing subject and 
fending off criticism from both sides.”266 

Since the start of his term, the Department of Homeland Security 
(“DHS”) has added two nations, Burma and Venezuela, to the list of 
TPS designated countries.267 DHS also extended benefits into 2022 
and beyond for eligible immigrants of nine other countries: El Sal-
vador, Haiti, Honduras, Nepal, Nicaragua, Somalia, Sudan, Syria, 
and Yemen.268 Moreover, based on the recent turmoil in Haiti, the 
Biden administration expanded eligibility for its immigrants as a 

 
261 Id. 
262 Id. 
263 Fact Sheet: President Biden Sends Immigration Bill to Congress as Part of His 
Commitment to Modernize our Immigration System, WHITE HOUSE (Jan. 20, 
2021) [hereinafter Immigration Bill], https://www.whitehouse.gov/briefing-
room/statements-releases/2021/01/20/fact-sheet-president-biden-sends-immigra-
tion-bill-to-congress-as-part-of-his-commitment-to-modernize-our-immigration-
system/. 
264 Andrew Chung, U.S. Supreme Court Blocks Permanent Residency for Some 
Immigrants, U.S. NEWS (June 7, 2021, 10:30 AM), https://www.usnews.com/
news/top-news/articles/2021-06-07/supreme-court-rules-against-immigrants-al-
lowed-in-us-on-humanitarian-grounds. 
265 Greg Stohr, Biden Clashes with His Allies in Supreme Court Green-Card Case, 
BLOOMBERG L. (Apr. 19, 2021, 2:00 AM), https://news.bloomberglaw.com/us-
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failsafe if the Trump administration’s termination is allowed to take 
effect.269 

When designating Venezuelans as eligible for TPS, the Biden 
administration said the country “is currently facing a severe human-
itarian emergency” with impacts on its economy, human rights, 
crime, medical care, and access to food and basic services.270 The 
Federal Register notice estimated that about 323,000 Venezuelans 
will now be eligible to apply for TPS.271 However, after the devas-
tation caused by hurricanes Eta and Iota and worsening humanitar-
ian conditions in some Central American countries, the Center for 
American Progress urged Biden’s administration to exercise its au-
thority and grant new TPS redesignations for El Salvador, Hondu-
ras, and Nicaragua, in addition to a new TPS designation for Guate-
mala.272 New designations and redesignations of countries that meet 
TPS conditions will help prevent countries from experiencing fur-
ther destabilization.273 Without new TPS designations, these coun-
tries would have to integrate hundreds of thousands of people back 
into their country, an effort which they cannot sustain.274 

The Biden administration has rightly renewed the United States’ 
commitment to tackle migration’s root and critical causes.275 As he 
continues to address this issue, Biden should view TPS as a tool to 
add to his overall strategy, especially given TPS holders’ contribu-
tions to the economy.276 

 
269 Id.; Temporary Protected Status (TPS): 5 Things to Know, FWD.US (May 26, 
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B. U.S. Citizenship Act of 2021 
President Biden sent a bill to Congress to provide hardworking 

people who have lived in the country for years, and in some cases 
decades, an opportunity to earn citizenship.277 The U.S. Citizenship 
Act of 2021 aims to modernize the United States’ immigration sys-
tem and “prioritizes keeping families together, growing our econ-
omy, responsibly managing the border with smart investments ad-
dressing the root causes of migration from Central America, and en-
suring that the United States remains a refuge for those fleeing per-
secution.”278 If this bill passes, TPS holders who entered the country 
without authorization will be able to evade the Sanchez decision and 
become LPR.279 

Firstly, this bill allows “undocumented individuals to apply for 
temporary legal status, with the ability to apply for green cards after 
five years if they pass criminal and national security background 
checks and pay their taxes.”280 Under the legislation, TPS holders 
who meet specific requirements are eligible for green cards.281 By 
applying the bill to the introductory “Maria” hypothetical, Maria 
would be eligible to apply for a green card because she has resided 
in the country for twenty–four years, has no criminal record, and has 
paid taxes for over a decade.282 “Applicants must [also] be physi-
cally present in the United States on or before January 1, 2021”; 
Maria has been present since 1998.283 However, DHS may waive 
the presence requirement for those who departed the United States 
or were “deported on or after January 20, 2017, who were physically 
present for at least three years prior to removal for family unity and 
other humanitarian purposes.”284 Moreover, after three years, all 
green card holders who pass additional background checks and meet 
the usual naturalization conditions of English and U.S. civics 

 
277 Immigration Bill, supra note 263. 
278 Id. 
279 See U.S. Citizenship Act of 2021, H.R.1177, 117th Cong. § 1104 (2021). 
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knowledge can apply for U.S. citizenship.285 This process is two 
years earlier than usual for other green card holders.286 The bill fur-
ther recognizes America as a nation of immigrants by doing away 
with the term “alien” and replacing it with “noncitizen” in its immi-
gration laws.287 

Secondly, “[t]he bill provides new funding to state and local 
governments, private organizations, educational institutions, com-
munity–based organizations, and not–for–profit organizations to 
promote integration and inclusion, increase English–language in-
struction, and provide assistance to individuals seeking to become 
citizens.”288 Funding these organizations allows immigrants to take 
full advantage of the bill’s citizenship path.289 For instance, while 
immigrants might be deterred from naturalizing because they cannot 
speak English, the increase of English–language instructions makes 
the language much more accessible to them.290 In addition, the bill 
clears employment–based visa backlogs, recollects unused visas, re-
duces long wait times, and eliminates per–country visa caps.291 Un-
der current processing times, an application for an EAD can take 
over twelve months to adjudicate.292 Foreign nationals in certain 
employment eligibility categories who file to renew their EADs may 
receive automatic extensions of their employment authorization for 
up to 540 days.293 However, the earliest a foreign national can file a 
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search.org/fact-tank/2021/10/28/biden-administration-widens-scope-of-tempo-
rary-protected-status-for-immigrants/. 
287 Immigration Bill, supra note 263; see H.R. 1177 at § 3. 
288 Immigration Bill, supra note 263. 
289 See id. 
290 See id. 
291 Id. 
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renewal application is 180 days before their EAD expires.294 There-
fore, if DHS does not extend the expiration date of a TPS benefi-
ciary’s EAD, TPS holders are at risk of losing their work authoriza-
tion simply because USCIS has not processed their application.295 
Lastly, the bill creates a trial program to encourage regional eco-
nomic development, allows DHS to “adjust green cards based on 
macroeconomic conditions, and incentivizes higher wages for non–
immigrant, high–skilled visas to prevent unfair competition with 
American workers.”296 

Linda Sanchez, a Democratic Representative of California, in-
troduced the U.S. Citizenship Act in the House of Representatives 
on February 18, 2021.297 Since then, the bill has been referred to 
several committees until it landed at the Subcommittee on Immigra-
tion and Citizenship on April 28, 2021.298 Since then, there has not 
been any further action on the bill.299 Considering the drastic impact 
this bill may have for TPS holders in nullifying the Sanchez deci-
sion, the Subcommittee on Immigration and Citizenship should re-
lease the bill and put it on the House of Representative’s calendar to 
be voted on.300 

C. American Dream and Promise Act of 2021 
While the U.S. Citizenship Act is at a standstill, some TPS hold-

ers still hold hope of adjusting their status if House Bill 6, the Amer-
ican Dream and Promise Act of 2021 (“Promise Act”) is passed.301 
Democrats have introduced DREAM Acts for over two decades, but 
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none have passed both the House and the Senate.302 The Promise 
Act is no different.303 While its enactment will benefit hundreds of 
thousands of TPS recipients, the bill itself has several challenges to 
surpass before it becomes law.304 

The Promise Act allows Dreamers and individuals with TPS and 
Deferred Enforced Departure (“DED”) to contribute fully to the 
country by providing them a pathway to citizenship, similar to the 
U.S. Citizenship Act.305 Specifically, the bill would grant TPS hold-
ers LPR status and cancel removal proceedings if they (1) have lived 
continuously in the United States for at least three years before the 
bill’s enactment; (2) demonstrate they were eligible for or had TPS 
on September 17, 2017; (3) apply within three years of the bill’s 
enactment and meet the admissibility requirements for LPRs; and 
(4) pay the application fee.306 The bill would protect individuals 
from numerous TPS designated countries, including “El Salvador, 
Haiti, Honduras, Nepal, Nicaragua, Somalia, South Sudan, Syria, 
and Yemen.”307 However, it would not provide additional relief to 
TPS holders benefiting from the March 2021 grants from Venezuela 
and Burma.308 Under this bill, so long as Maria pays the application 
fee and applies in the designated application period, she would be 
able to adjust her status because she has been in the country for over 
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two decades and has had TPS status since 1999, which she has con-
tinuously renewed.309 

Furthermore, “the bill amends current TPS law to require the 
Secretary of Homeland Security to provide an explanation of a de-
cision to terminate a TPS designation and requires the Secretary [to] 
provide a report [three] days after publishing a notice of such termi-
nation.”310 The report must explain the original designation and any 
developments made by the country to resolve the issues that made it 
eligible for a TPS designation in the first place.311 The Secretary also 
must “describe the qualitative and quantitative methods used to as-
sess whether or not country conditions have improved.”312 In other 
words, the bill would impede the process of removing a country’s 
TPS designation, preventing a situation similar to when Trump 
ended protections for immigrants from four countries.313 

The central part of this bill is its direct contradiction to the 
Sanchez decision.314 The Promise Act would clarify that an “indi-
vidual with TPS is considered inspected and admitted into the 
United States” under current law.315 By including this provision, fu-
ture TPS recipients can adjust their status under certain circum-
stances, “including when they marry a U.S. citizen.”316 Therefore, 
Maria would be able to adjust her status because she married a U.S. 
citizen, even though she entered the country without inspection.317 

The American Dream and Promise Act was introduced in the 
House of Representatives and passed in March of 2021 by a vote of 
228–197, “with nine Republicans joining Democrats in favor of the 
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legislation.”318 But like every similar bill before it, the Promise Act 
has an Achilles’ heel.319 Because of its provision to provide LPR 
status to immigrants eligible for TPS, a single Republican can pre-
vent the bill from being considered in the Senate with a point of 
order objection based on 8 U.S.C. § 1254a(h).320 A point of order is 
“an objection that the pending matter or proceeding violates a rule 
of the House.”321 Title 8 U.S.C. § 1254a(h) provides that it “shall 
not be in order in the Senate to consider any bill . . . that provides 
for adjustment to lawful temporary or permanent resident alien sta-
tus for any alien receiving temporary protected status [.]”322 This 
restriction can be waived, but it would require an affirmative vote 
by three–fifths of the Senate, or sixty senators.323 

According to Senator Bob Menendez, a Democrat from New 
Jersey, it will be challenging to gain the support of the ten Republi-
can senators needed to pass President Biden’s legislation.324 The 
Senate is split 50–50, and Democrats need at least sixty votes to 
overcome a filibuster.325 Still, Menendez rejected arguments that 
Congress should pursue more targeted bills that provide citizenship 
to smaller groups of undocumented people.326 While it may be eas-
ier to pass such a bill, Menendez said, “We will do the righteous 
thing and make our case for both inclusive and lasting immigration 
reform. And we have seen in poll after poll, the vast majority of 
Americans are standing with us.”327 
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If the American Dream and Promise Act does not pass, TPS 
holders will be continuously at risk of losing their status and being 
deported. Without a law considering them admissible, Sanchez will 
end their chances of ever adjusting to LPR status.328 TPS recipients’ 
roots extend beyond themselves to their families.329 With over 
273,000 United States children to TPS recipients, these U.S. citizen 
children would face serious risks if TPS is eliminated.330 They 
would either face separation from their parents or be forced to move 
to a foreign country, which can have detrimental effects on their 
cognitive and psychological well–being.331 TPS holders are ex-
tremely valuable to our community and economy not to have the 
opportunity to adjust their status, regardless of whether they are in-
spected and admitted or not.332 

VII. CONCLUSION 
An examination of the Sanchez decision and its implications 

demonstrates the detrimental effects restricting TPS recipients from 
adjusting their status has on those individuals, their designated coun-
tries, and the United States. TPS holders pay federal, state, and local 
taxes, contribute tremendously to the GDP, and have a labor force 
competitive to that of U.S. residents and citizens. Yet, they cannot 
adjust to LPR because they entered the United States unlawfully. 
Like Maria in the introductory hypothetical, some of these immi-
grants have lived in the country their whole lives and have contrib-
uted immensely to the community. The United States should, in 
turn, allow them to adjust their status. There are several specific 
steps that the United States can take to remedy the damage caused 
by Sanchez. First, the United States should ratify the ICESCR. Sec-
ond, the Biden administration should continue to push the U.S. Cit-
izenship Act and get it on the calendar for the House to vote on it. 
Third, the Senate should overcome the ruling in Sanchez by passing 
the American Dream and Promise Act. Only then can Maria and 
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immigrants like her do what many others had the chance to do before 
Sanchez. 
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