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You realize that among many of your colleagues a long-term
commitment to legal writing and research makes you suspect
as an incompetent or a borderline crackpot. That course is
usually “reserved” for the man who has- the least seniority.
—A Dean

I have advised potential law professors for over twenty years.
In that time only one prospective teacher has mentioned a
real commitment to legal writing and communications. What
can be of long-term interest in that area? What’s the intellec-
tual stimulationP—A Boalt Hall Professor

I. PROLOGUE

This article concerns realistic and implementable goals for a legal
writing and research program. It is also concerned with goals and
staffing problems for a full legal communications program.!

* A.B., ]J.D., LL.M,, ]J.S.D. (candidate) Boalt Hall, University of California, Bex:{(eley.
Presently, Professor of Law (Civil Procedure and Contracts), University of San Fernando Valley.
College of Law, Sepulveda, California. Legal Writing and Research consultant, University of Santa
Clara, fall 1973. Instructor during the “Legal Writing Month, 1973.” Director of Legal Writing and
Moot Court, University of San Francisco, 1971-72. Legal Writing and Research teaching assistant,
Loyola University, 1968-70.
1. As defined in this article, legal writing is the branch of legal communications that requires
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This writer assumes that most law schools have not devoted
sufficient monetary resources to legal writing and research, and that
the legal teaching profession generally has not made a sufficient com-
mitment of intellectual resources.? This neglect is slowly being rem-
edied. The last few years have seen numerous inventive efforts to
create new frameworks to house legal writing or legal communications
programs. In this same time span new and intellectually sound teach-
ing material has been issued,?> which can be used to improve conven-
tional legal writing programs. It is now up to law schools to make the
commitment of manpcwer and money to achieve satisfactory results.
Ideally, a school would have a full four-semester legal communications
program taught by regular faculty members. However, the world is
not ideal. .

No legal writing or legal communications program will ever be
totally successful; although ingenuity and effective teaching material
can reduce the inherent dilemma that plagues these programs. Legal
writing and research requires personnel with three major skills. The
course depends on substantial administrative ability. It demands
sophistication in the nuances of writing. And third, it involves some
degree of competency in several areas of substantive law. Even if a
school finds a few committed people with all of these attributes, it is
unlikely to find enough teachers; and even if there were a sufficient
number available, it would be prohibitively expensive. The most suc-
cessful legal writing and research course on record was taught by two
professors to 12 second-year students.

This article is divided into three major sections. Section 1 con-
cerns the traditional student and faculty attitude toward most existing
legal writing and research programs. It explores some of the miscon-
ceptions that have led to this negative attitude, and describes why it

a specific step-by-step approach to a persuasive legal argument. Legal memos and appellate briefs
are examples of legal writing. Legal communications is concerned with both oral and written
efforts to provide or gain information from a client, the court or the opposing side. Examples of
this are client interviewing, complaint writing, deposition taking and motion drafting. There is
another branch of legal communications commonly referred to as legal drafting. The drafter must
have a substantial understanding of the underlying legal problems. However, the instrument that
is produced is, on its face, a seemingly neutral statement of a predetermined legal situation.
Drafting is unique because it is directed at a generalized audience and is oriented towards the
future.

2. K. LLEWELLYN, THE BRAMBLEBUSH (1960) represents one of the few credible efforts to
provide an intellectual foundation for law school teaching generally, and the need for writing
skills in particular.

3. The goals section of this article will discuss new books and ideas. The format section will
discuss the new structural formulations.

Another indication of the ferment in this area is contained in a symposium on legal writing,
drafting and research in a recent edition of the Journa! of Legal Education. These articles contain
practical suggestions, concrete ideas and hints, as well as teaching suggestions. Robinson,
Drafting—Its Substance and Teaching, 25 ]J. LEGAL ED. 514 (1973); M. Rombauer, First-YVear
Legal Research and Writing: Then and Now, 25 J. LEGAL ED. 538 (1973); Lloyd, 4 Student View
of the Legal Research and Legal Bibliography Course at Utah and Elsewhere—A Proposed
System, 25 J. LEGAL ED. 553 (1973); Gilmer, Teaching Legal Research and Legal Writing in
American Law Schools, 25 J. LEGAL ED. 571 (1973).
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must be changed if a school is to take advantage of the new learning
and excitement. The next section outlines goals for a legal writing or a
legal communications course. It emphasizes the need for realistic goals
based upon strong intellectual underpinnings. The last section deals
with structural format. The possible structures are examined primarily
in terms of hiring and retaining interested personnel. The emphasis is
on the newest ideas. However, there is substantial examination of
means to improve pre-existing formats.

II. TRADITIONAL ATTITUDES TOWARD RESEARCH
AND WRITING PROGRAMS

Legal communications is becoming an exciting course to teach.
Bright young people are becoming interested in it. But, before this
interest can be translated into better programs, certain administrative,
faculty and student attitudes must be understood and modified.

It is not difficult to convince an entering law student that he
(herein “he” also implies “she”) must know how to use a law library
effectively. The law library is the repository of a branch of knowledge
that is uniquely “legal.” It is somewhat more difficult to convince him
that lawyers think, and consequently write, in a different manner and
style than do other people.* In the early weeks of law school, thought
reformation is not an insurmountable task. The student soon notes the
depth of analysis required by class discussions. However, this observa-
tion about analytical precision is not stressed in relationship to writing
exercises. At many law schools, legal writing is considered as an
introduction to formal written conventions. It is not conceived of as a
concrete, reviewable means of developing analytical and synthetical
skills.

It was long ago recognized that civil procedure is a necessary part
of the law school. Procedure provides a vehicle for information trans-
mittal, and also helps to determine the nature of this information. In a
like manner, legal writing skills assure coherent communications and
contribute to the precision needed for legal analysis.

Students often fail to perceive the value of a legal writing course.
The writing staff is responsible for this lack of perception when they
fail to define and isolate the elements required for a good piece of legal
writing. They are remiss when their objectives are the equivalent of
producing a good memorandum or appellate brief. They are to blame

4. R. DICKERSON, THE FUNDAMENTALS OF LEGAL DRAFTING 150 (1965) {hereinafter cited
as R. DIcKERSON] describes a legal drafting course. Dickerson’s remarks are substantially true for
a legal writing and research course as well. He says:

Legal Drafting has aspects of complexity and precision unknown to the great bulk of

writing of which the pre-law student makes contact. The differences in degree are so

great as to constitute practical differences in kind. For this reason, the law schools
should face more resolutely the responsibilities to teach a professional skill that every

lawyer needs . . . and that only they can teach on a mass basis . . . .
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if they make no attempt to differentiate between research, language
and analytical, synthetical and persuasive skills.

The legal writing course requires a substantial commitment of
time and energy. Good legal writing requires an inordinate amount of
effort. Students are not likely to put forth this effort willingly in a
situation where the writing program, its assignments and its personnel
are not highly regarded by the rest of the faculty. The student’s
substantive courses are already considerably more time and energy
consuming than anything he has experienced as an undergraduate.
The student comes to school to “learn the law.” He assumes he already
knows how to write and that legal research skills are easily acquired.
His assumptions are seemingly confirmed by the negative attitudes
toward the legal writing program. The student must be convinced to
substantially modify his writing style, and a change in. faculty attitude
would facilitate this. Then the student could more easily understand
that finding the “proper case” in the law library is only the first step in
providing assistance to the client.

The need for good legal communications is imperative. An experi-
enced extraordinary writ clerk of the California District Court of
Appeals in San Francisco once noted that over half of the writs he read
were poorly drafted. It was difficult to know which case stood for
which legal proposition. It was even hard to know exactly on which
propositions of law the lawyer was relying. Another 20 percent of the
writs had substantial defects in format or were simply dull. These
formalistically defective and dull briefs were a real chore to read and
analyze. Therefore, he often had to remind himself not to give these
poorly written writs “short shrift” in terms of their legal validity.

No law professor would deny the value of clear and precise
writing. Nor would any professor discount the value of a thorough
knowledge of legal bibliography. It is easy, however, for most profes-
sors not to get involved in formulating policy or implementing the legal
writing and research course. This is particularly true of professors who
teach only second and third-year courses. Many law professors are
unaware of the new and stimulating developments in legal writing and
research methodology. All they remember is that their legal writing
course was dull, unimaginative, and rather useless.

Other law professors genuinely feel that writing is not something
that can, or should, be taught in law school. They feel that first-year
law students already know how to write. Any problems that entering
students may have can be isolated by entrance examinations and
corrected by “backpressuring” the undergraduate institutions. Any
unique qualities that differentiate legal writing can be picked up in
seminars during law school, on summer jobs or after students have
gone into practice. This feeling is the result of one or several assump-
tions. Some faculty members believe that the increasing quality of law
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students guarantees precision in thought and writing skills. They
expect a uniform, highly articulate and highly capable student body.>

There may have been a time when law school admission policies
were more self-selecting. People who went to law schools were usually
relatives of lawyers or other professionals. Other persons, such as
journalism majors and debators, had a great deal of practice playing
word games. Night students were claims adjusters, legal secretaries,
and bailiffs who had some background in legal language and thought
patterns. However, a high percentage of those now being admitted
have had little or no practice with precise use of language. Many
schools have extensive minority admissions programs. These minority
students have not had the exposure to “middle-class” writing patterns
and language. In addition, the tight job market has caused many
engineers and scientists to gravitate towards law, and a wider range of
humanities and social science students are applying.

Other law professors feel that the art of lawyering demands adapt-
ability to unstructured situations. Therefore, they believe that it is
undesirable to teach legal writing and research. The students should
be sufficiently responsible to learn the skills that they need on their
own. A few lectures on legal bibliography is all that is required.

Many of these professors forget where they gained their expertise
in writing and research. They usually were members of the law re-
view, which had built into it a feedback system with a substantial
degree of editorial redundancy and a stress on analytical perceptive-
ness. It is a unique experience. Most students will not be chosen for
law review, and thus their only formal writing opportunity will come
through the legal writing program.

Some faculties and law school staffs have sincerely attempted to
produce good legal writing or legal communications programs. The
“inherent” differences between this course and the substantive law

5. The Advocate, Oct. 3, 1973, at 3, col. 2. This student newspaper of the University of
Santa Clara Law School indicates the increase in academic qualifications of entering admittees of

at least one law school.
SCU LAW STUDENTS: GETTING BETTER ALL THE TIME

69-70 70-71 71-72 72-73 73-74
Average GPA *
entering class 2.67 2.80 2.89 3.07 3.18
Average LSAT,*
entering class 530 556 578 613 626
Minority
Students N.A. 18 56 103 114
Women
Students 16 39 64 103 127
Total
Enrollment 288 402 447 749 801

* Excludes special admission students.
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courses have led to less than satisfactory results. Unless it can be
shown that the differences between the writing program and the
substantive law courses are reconcilable, it will be difficult to convince
schools to allow their writing professors sufficient latitude to create
effective programs.

The written work-product requires close correction and one-to-
one, oral teacher-student involvement. This is an extremely difficult
type of teaching. It is very time consuming, enervating and sometimes
fruitless. Experience indicates that the weaker the language skills and
analytical abilities of the student, the more time the teacher must
spend with him. Individual exercises are required. Often these exer-
cises aim at correcting language defects. It is difficult for the writing
professor to convince the rest of the faculty that there is intellectual
fulfillment in seeing the student improve in even these basic linguistic
skills. That type of teaching is not what most law school professors
consider “teaching students law.”

Many of the larger schools can afford to use graduate teaching
assistants, whereas many of the smaller ones have to use student
teaching assistants. Regardless of the size or prestige of the schools, the
people who are most highly qualified to teach legal analysis and
writing skills, the primary faculty, are in short supply. The ratio of
faculty to students is always adverse to the one-to-one teaching method
which is the most effective means in the learning process. Yet, well-
supervised graduate or student teaching assistants can do a creditable
job.

In a legal writing or legal communications program that does not
use the full first year faculty there is often the problem of class
conflicts. Even well-conceived legal writing assignments are tremen-
dously time-consuming. Students, when faced with these types of as-
signments, oftentimes fall behind in their other classroom work. These
conflicts can be avoided. On a technical level, assignments can be
staggered. Preliminary research outlines can be required to avoid the
students’ tendency to procrastinate. The first-year professors can be
informed in advance when students are going to have assignments,
and the students can be advised to “brief” ahead in their substantive
classes.

The “goals” section will show that the legal writing or legal
communications course can be used to enhance and refine what is
taught in the substantive law courses. It will emphasize that harmony
rather than conflict can be the result. The writing course, or even a
communications course, should not be expected to accomplish too
much. No property professor would expect his course to teach all of
property law in one year. Nor should the writing program be expected
to produce a series of student written assignments of Holmesian qual-
ity. However, competency in written communications can be expected.

There are other realities about the writing course. The students
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with the best pre-existing language skills will benefit the most from the
program. Even a good program will not provide the latitude necessary
to gain the maximum advantage for every student. Any set teaching
pattern will be ineffective with some students, yet time and cost
considerations limit the kinds of teaching situations that can be tried.

The next two sections of this article deal with innovative ideas in
the area of goal definition and program format. It is hoped that these
ideas will stimulate law school faculties to provide the legal writing
directors with the opportunity to experiment. This is necessary if a
legal writing or legal communications program is to be effective.
Formulating realistic goals and the hiring of committed personnel are
the focus of this article. After the goals have been defined and good
personnel hired, there are a vast number of other decisions that have
to be made. They deal with the policies behind the program and with
its day-to-day operation, which is the subject of another article.

III. THE GoOALS

Most legal writing programs are continually experimental, as most
have never been realistically analyzed. There are two major problems
facing any legal writing or communications course. The first is to
provide a program that is more than a facade—one in which students
learn something instead of just going through the motions. The second
problem is to integrate this program into an already overcrowded
schedule.

The first step in analyzing these two problems is to set forth a
series of primary and secondary goals. Goals will not insure expertise,
for even if a program is well carried out, familiarity with legal formu-
lations is the most that can be expected. Legal writing is, after all, a
professional skill that must be learned through years of practice.

The problem with articulating formal goals is that they always
describe more than what is really going on. Just because one has set
forth goals, one tends to feel that he is arriving at them. It is always
necessary to understand that an individual student’s weaknesses will
dictate which goals are being emphasized. When a teaching assistant
or professor sits down with a student to look over the student’s paper,
the specific problems of that student will be discussed. In that sense it
is impossible to fully isolate specific goals. However, goal articulation
is helpful in that it provides a target. Without an attempt to define and
isolate specific goals there would be mass confusion. When goals are
isolated and aimed at specifically, the chances of improving a student’s
skills are increased.® Moreover, even a good program which lacks

6. Alexander, A Research and Writing Program for Small Schools, 14 J. LEGAL ED. 377
(1962) [hereinafter cited as Alexander]. He states:

It is, of course, imperative, in establishing a writing program, to structure it to fit

well-conceived goals . . . . Aside from the fact that the single-goaled program may be

incomplete, it often also suffers from confusion in the tutorial conferences and en route.

The student may have difficulty using the research material; the instructor may be
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graduate teaching assistant may not be as sympathetic and under-
standing of the first-year student’s problems as might be expected.
After three years of law school and possibly one or two years of
practice, he may have lost some ability to relate to students. His
position, somewhere between that of a faculty member and a student,
may cause him to be less than totally at ease with his students. The
“extended case method” is a very demanding learning process for the
graduate student as well as for his pupils. The sheer weight of material
as well as the vast number of skills that have to be mastered might
make it unwise to have graduate teaching assistants handle this type of
program,

6. THE EISENBERG PLAN

A concrete example of the graduate teaching assistant model is
provided by a program instituted at The University of California at
Berkeley in 1971. The program has not yet proven to be totally
successful. o

A study committee in 1971 recommended a new legal writing
model. It was meant to accomplish two goals. First, each student
would be given direct contact with a professor. Second, a basis would
be provided from which the graduate teaching assistants could handle
the legal writing course effectively.

The first year class at Boalt Hall was divided into halves. Each
half had its own set of the five first year courses (property, procedure,
contracts, torts and crimes), usually with different professors than the
other half. The five courses were taught in “large sections” of about
110 students. Each of these sections had a corresponding “small sec-
tion” of about 30 students.

It was the small sections with which the associate was concerned.
Each associate worked with two small sections. The writing part of
the course was, in theory, a part of the substantive “small section” and
it was thus lumped together with it for unit credit. Consequently, the
small sections had four units of credit rather than the three assigned to
the large section classes.

The consolidation was intended to achieve a coordination between
the writing and substantive law courses. The supervision of the writ-
ing course was given to each small section professor. The idea was to
blend writing and substance by the use of problems relevant to what
was being taught in the small section.

The Eisenberg Plan has been successful in one respect. The
anonymity of law school has been substantially reduced. Students now
have a professor who they know personally and to whom they can go
with questions and to ask for recommendations. They also have a close
working relationship with their associate.

The scheme has proven only moderately successful in relationship
to the writing program. All of the small section professors have been
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willing to offer the teaching assistants suggestions on possible writing
topics. Most of the professors have not felt that they had the time to
make up or analyze the first year writing problems, nor have most of
them been willing to teach part of their substantive course through the
use of research problems. The situation has meant that the teaching
associates, who have neither subject matter expertise nor experience in
the techniques of legal writing, have been left adrift. Even when the
graduate teaching assistants developed some interesting teaching ideas,
there was often considerable difficulty in relating those ideas to the
particular substantive law area assigned.

7. SUGGESTED IMPROVEMENT

The civil procedure course at Boalt Hall has been the one in
which the coordination and consolidation between the writing assign-
ments and the substantive law has worked the best. This experience
suggests several ways of improving this graduate teaching assistant
model. The focus of the writing course should be transferred from the
different small sections to the larger one. The civil procedure profes-
sors are highly sensitive to the need for clear, precise and legalistically
correct writing. These professors’ daily practices have conditioned
them to the pitfalls of inadequate communicative skills. It should not
be difficult to convince the civil procedure faculty to structure their
courses in a coordinated manner. The natural flow of the course
should then be used for setting up writing assignments.

A coordinated program would make it possible for students to
have a series of on-going procedural questions to research and write.
This could take some of the time pressure off the procedure course itself,
and give the professors a chance to teach certain topics in depth.

The teaching associates would make up the problem. They would
then be reviewed by the procedure professors and integrated into the
course. When the students’ written assignments were due, they would
be corrected by the teaching assistants. At strategic intervals, the
students’ grasp of the subject material would generally be reviewed by
the professor.

If only civil procedure problems were included in the writing
program, the course would be a bit “thin.” Role playing, similarities to
actual practice and a feeling for the full litigation process requires that
substantive questions also be incorporated. This incorporation could
be done in one of several ways. First, the director of the writing
program should have introduced the teaching assistants to substantive
law professors during orientation week, which might lead to a series of
relationships with first year professors. This relationship could result
in these professors being willing to review proposed student problems.
The civil procedure professors should be given an incentive, such as a
teaching unit credit for their efforts in behalf of the writing program.

Another possibility is that the writing director, himself, be a first
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year substantive law professor. For example, the director could be a
torts professor. He would receive part of his teaching credit for torts,
part for reviewing the substantive law aspects of the teaching assis-
tants’ problems, part for coordinating the writing program with the
civil procedure course and part for directing the legal writing program
itself.

Another suggestion would take several years to implement. The
director would make a conscious effort to gain expertise in selective
topics in several of the first year courses, such as conveyances in
property, proximate cause in torts and murder in crimes. As he mas-
tered each topical area, he could compile a file of effective material to
be used by future teaching assistants. This would mean that the
director’s ability to transmit legal writing skills as well as his ability to
review substantive questions would increase with time. Therefore, the
teaching assistants’ options would also increase.

E. The Student Teaching Assistant Model

This format requires a strong, organized director. The program
must be well-defined and have extensive pre-existing files before the
teaching assistants are hired. Otherwise, time constraints will cripple
the program.

There are, at most law schools, second and third year students
with sufficient intellectual background, a fair amount of free time and
a sensitivity to people, so that an adequate staff can be assembled.3?
Moreover, it may be possible to find students with a summer or two of
legal experience or with a background in rhetoric or English. What is
needed is a sufficiently developed program, so that there is time for the
program director as well as the teaching assistants to exchange infor-
mation and expertise. Even if no particular student has all the qual-
ities of a good legal writing instructor, the group, as a whole, will
possess such knowledge.

1. ADVANTAGES

One of the major advantages of the student teaching model is an
opportunity to extensively and personally interview the candidates.
This interview can concentrate on the student’s academic achieve-
ment, his reasons for wanting to be an instructor, his writing ability
and his general rapport with people. The director’s conclusions can
easily be checked with the student’s former teachers and legal writing
instructor.

Another positive feature of this model is the low student ratio.
The teaching assistant can be given a section with as few as 10 to 12

33. Few upper division law students are going to be sophisticated in teaching legal analysis
or synthesis. However, if students in the top third of the class are hired, the odds are in favor of
finding people with sufficient intellectual capacity to do an adequate job. The director should
avoid people whose time commitments are extensive. This usually rules out members of the Law
Review and students who spend a substantial amount of time on outside work.



254 UNIVERSITY OF MIAMI LAW REVIEW  [Vol. XXIX

students. This is possible because their services are relatively inexpen-
sive. A stipend of $500 per semester is usually adequate. If it proves
not to be a sufficient incentive, paying the students on an hourly basis
would still be a practical alternative. Furthermore, providing the
student with 3 to 6 units of classroom credit is relatively inexpensive
and gives the teaching assistant extra time for the program.

There should be a concerted effort by the faculty to provide the
student with non-monetary incentives. A guaranteed letter of recom-
mendation should be put on file for any student who does a satisfac-
tory job. The faculty should make an effort to provide the legal
writing program with a positive image. If this is effectively done,
being a legal writing instructor may rival moot court and law review
as a law school accomplishment.

The writing director should stress other advantages of being a
good legal writing instructor. First, the student’s writing and research
skills will be improved and refined through the teaching experience.
Second, the prospective law teacher will get an opportunity to see if he
is really interested. Third, many third year students suffer from the
“graduation syndrome.” They are bored with law school. The oppor-
tunity to teach and do a good job oftentimes turns boredom into
interest.

Another positive feature of the student teaching arrangement is
the proximity of the students to the institution and his students. He
knows the law school, the teachers and the library. He remembers the
panic and anxiety of his own first year, and therefore, can be very
helpful to entering students.

If the student assistant is chosen in the spring semester, he can
take an active part in designing the problems. This is particularly
valuable because it gives the teaching assistant some idea of how
difficult they are and approximately how long it would take to research
and write them,

Many law schools have both day and night sessions. The prob-
lems of night students are unique. They often have substantially more
motivation, but less time. It is often possible to find former night
students who are now full-time day students who can be hired to
handle night sections. They are more likely to have a sensitivity to the
night students’ problems.

The second and third year format has another positive feature.
The student teaching assistants have had no opportunity to develop
bad teaching techniques. They tend to be aware of their lack of
knowledge of both teaching and writing methodology, therefore, they
are more open to positive directions than personnel in the other for-
mats.

2. DISADVANTAGES

A lack of time is the single major defect in the above format.
There is no time to teach the student assistants “how to teach,” nor to
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sensitize them to the nuances of good writing. There is no time to give
them sufficient in-depth knowledge of the substantive law areas, nor
does the director have time to read all of the students’ papers to insure
uniformity. And, lastly, there is no time for the teaching assistants to
be helpful to the students when they need them the most—at exam
time.

Many of these time constraints can be partially alleviated. Certain
student assistants can be assigned to master specific writing and re-
search skills. They can then teach the other assistants these skills. The
director and the fellow instructors would then gently criticize the
chosen individuals’ efforts. This interplay would increase the insight of
the person chosen and the group in general. Lack of uniformity can be
mitigated through the director reviewing a certain percentage of the
papers. Moreover, student teaching assistants with the same problem
can be required to exchange papers and ideas during the correction
process. The director can introduce the assistants to the new develop-
ments in the field by giving lectures and critiqueing short assignments
written by the instructors. Lastly, the course can be staggered so that
three or four weeks are left at the end of the semester for teaching
assistants and students to prepare for exams.

There are several negative aspects to having students teach stu-
dents. Some of the first year students may doubt the credibility of the
teaching assistant. Some teaching assistants will grade papers too
easily or too harshly. This is an outgrowth of their own inexperience in
substantive law and writing technique. But, it is also a product of the
teaching assistant’s sense of insecurity on the one hand, and his sense
of empathy on the other. He is neither student nor teacher. It is up to
the director to convince these teaching assistants that they do not need
to know all the answers; and that what insights they give to first year
students in both legal training and in relationship to “learning law
school” are highly valuable.

3. GOAL ACHIEVEMENT

The second and third-year students’ lack of practical experience
and time to learn teaching techniques and the other skills would make
it inadvisable to conduct an “extended case method” program.
Whether student teaching assistants could find enough time to become
relatively skilled in teaching legal drafting is debatable. The indica-
tions are that the critical insights needed for useful feedback would be
lacking.

Student teaching assistants should be able to do an adequate job
in most aspects of a first semester “getting to know law school” course
and the second semester, appellate level moot court program.The
assistant’s forte will, of course, be his constant and direct contact with
his students. This will make the law school socialization process rela-
tively easy and painless. The director and the student assistant will
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have no difficulty in teaching examination technique and the student
assistants are capable of handling case briefing. Their competency to
handle analysis and synthesis is more debatable, although they should
be able to teach these two skills at a rudimentary level at least. A
series of lectures and assignments by either the course director or the
civil procedure professor would deepen the understanding of these.
- skills. It must be remembered that the teaching assistant lacks time to
learn a great deal of detail about any particular legal form. If the
teaching assistant is going to have something to talk to his students
about, the variety of legal instruments discussed should be kept to a
minimum.

The director and his staff can put together a highly successful
moot court program. Designing mock transcripts and reading books on
appellate advocacy are beneficial to the teaching assistant’s learning
process as well as that of his students.

It would be impossible for any one teaching assistant to master all
of the major research tools. Many of the specialized reporters are not
even known to practicing lawyers. Different teaching assistants should
familiarize themselves with the unique aspects of different research
tools. There should be a series of weekly meetings in which each
research tool is discussed with all the associates. This will make it
possible to have adequate coverage of most of the major research
books and services.

How does one sensitize, in six months, teaching assistants to
grammatical and linguistic problems if they are not already so sensi-
tive? Time constraints make it difficult to turn out good English
teachers, but an effort should be made to make teaching assistants
aware of language problems. If the assistant runs into a particularly
difficult student problem, the individual should be referred to the
director. If that is not effective, then a further step should be taken. In
this area of the learning process, it would make good sense for the law
school to employ, on a part-time basis, a language consultant. That
consultant could come from the English Department or the School of
Education.

V. CONCLUSION

This paper has advocated an increased intellectual and financial
commitment to legal writing and research. It has advocated a positive
attitude toward the writing program. Lastly, it has advocated a will-
ingness to experiment.

If the suggestions of this article are followed, the existing negative
attitudes of the senior faculty and the resulting attitude of the entering
students can be changed. With that change, the students will learn
more, and the program will be more successful. A successful legal
writing program has its own rewards. First, it will turn out students
better able to cope with law school. Second, it will turn out students
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better able to adjust to the demands of law practice. Third, it will
reduce the inordinate amount of hassle and confusion that the writing
course has caused in the past. Future faculty meetings will not be
devoted to extensive discussions on whether the program should be
dropped, modified or changed.

The sense of relief among the faculty that a good legal writing
program produces is illustrated by one professor’s comment at a school
that has had a successful program for several years. He was asked if
the other first year professors felt that his program was interfering
inordinately with the activities of their courses. He said:

No, not at all. The first year professors as well as the whole
faculty are so relieved to have a writing program working
efficiently that they would give us almost anything we asked.
We could make the program more ambitious, we could in-
crease its unit requirement, we could ask for more teaching
credit. I suspect they would give us anything we wanted.

APPENDIX A
Complex Memo—Criminal Law

SETTING

You are an Assistant District Attorney in a small California town.
The Chief of Police enters your office and drops a file on your desk. He
tells you that he has a man named Ted in custody. He says that he
believes that this man is responsible for a long series of burglaries, but
he admits that he can only prove Ted’s presence at the November 1
burglary. Therefore, the Chief of Police says that he would really like
to “nail this guy to the wall” in relationship to that crime. He wants to
know if it would be legally possible under California law to convict
this suspect of one or all of the following: Homicide, burglary, and/or
one or two counts of “burning.” After the Chief leaves your office you
go next door to see your boss. He says that he wants you to write a
memorandum on this potential case that can be both useful to answer
the Chief’s “layman questions” and provide the legal foundation for
any action the District Attorney may decide to take against the sus-
pect. He wants you to discuss, with relevant penalties, the criminal
aspects of homicide, burglary, “burning” and “stealing” that this po-
tential defendant may have committed. He instructs you to be careful
of any causation problems.

FACTS

On November 1, 1971, Ted decided to break into the Smith
Granary Silo. He believed that a lot of money could be made by
pulling up a truck to one of the silo’s wheat unloading spouts and
simply carrying away a few tons of grain. ‘
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Early the following morning, just as the sky in the east began to
change color, Ted backed a truck up to one of the loading platforms at
the Smith Granary. He got out of his truck and wrapped the hammer
he was carrying in a cloth. He did this so as not to disturb any
watchman who might have been sleeping in a small shed that was set
next to, but not flush against the granary silo. The suspect then
reached up and pulled down the wooden spout that is used to convey
grain from the silo to waiting trucks. He attempted to remove the
protective metal spout cap with the hammer but was not successful.
He then used a blow torch that he had brought with him to burn off
the cap. Then he began to fill the truck with grain.

While the truck was filling, a series of events took place. (1) The
blow torch that Ted had placed on the ground caused the small shed
next to the silo to catch fire. The accused had forgotten to turn off the
blow torch when he placed it on the ground after having removed the
spout cap. Ted noticed the fire. However, he decided to let it burn
rather than to risk arrest by taking the added time necessary to put the
still controllable flames out. (2) Gale, a passerby, saw the fire in the
shed. He believed that he heard someone calling for help from within
the shed. Gale ran to the shed and dove through the window. The
force of his entry dislodged a 10 pound can of lard and some cans of
baked beans on a high shelf in the shed. The can hit Gale on the head.
He was knocked unconscious. By the time the fire department arrived,
Gale had been burned to death. In fact, there was no one in the shed
whom Gale could have rescued. (3) Since the fire increased in size and
became very visible, Ted decided to get out of there fast. He got into
the truck, but before he could turn the key in the ignition, the police
arrived and arrested him. ‘

ADDITIONAL INSTRUCTIONS

You may assume that the arrest was lawfully made. You may
assume that California statutory and case law is the only law that must
be considered. However, out-of-state or federal cases may be used
when their facts are relevant and appropriate. You need to provide a
slightly more detailed analysis of the elements and background of
homicide, first and second degree burglary, “burning” and “stealing”
than you might normally do because the Chief is a layman. He must
understand at least generally why the District Attorney’s office is or is
not going to take certain actions.

Be very careful of the concept of “lesser included crimes.” The
fact situation has intentionally been made somewhat ambiguous.
Therefore, make all assumptions of law and fact explicit.

GIVENS

You may assume the following:

1) There is no direct passageway between the shed and the silo.

2) The value of the grain in the truck at the time Ted was
arrested was $160.

3) The value of the burnt spout cap was $100.

4) Do not fight the facts as given.
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FURTHER SUGGESTIONS

1) Do not wait until the last week to work on this difficult and
complex problem. You have until the 22nd of November to
turn in your first work on this memorandum.

2) Maximum length of the memorandum is 13 pages.

3) A full analysis of this problem would include a vast number of
issues. Therefore, you need only consider in detail the follow-
ing aspects of the problem unless your handling of the problem
requires an analysis of other possible crimes.

(A) You are to consider all possible homicides, emphasizing
especially felony-murder and misdemeanor-manslaughter.

(B) You must consider first and second degree burglary and
“burning” in detail.

(C) Make sure you understand .why theft may be important in
our case. Be careful of the issue of “degrees” under
California law.

(D) Consider misdemeanors only as they relate to the mis-
demeanor manslaughter rule.

(E) Judges often define statutory crimes in terms of the ele-
ments of older common law crimes. The judicial interpre-
tation of a word may be substantially different from its
common usage. Be careful that you do not take too much
for granted.



