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UNIVERSITY OF MIAMI
LAW REVIEW

VOLUME 19 FALL, 1964 NUMBER 1

LIABILITY FOR AIRCRAFT NOISE—THE AFTERMATH
OF CAUSBY AND GRIGGS

James D. Hire!

The advent of manned aircraft has been charged with responsibility
for causing radical revision of many aspects of our society—from con-
cepts of time and distance to modes of warfare. Of interest to lawyers
is its impact upon the venerable Roman law maxim, cujus est solum ejus
est usque ad coelum?

The coming of the air age necessarily doomed, for all time, the
ancient concept of property law that ownership of real property included
the airspace above it to the ultimate reaches of the sky. The intellectual
problems which have been posed to legal scholars and jurists, their
struggles to find an accommodation, the new concepts which ultimately
emerged, and their definition and refinement in recent litigation all
present an interesting study of the vitality of our legal system, and of its
ability to adjust rights and obligations to meet the needs of a changing
society.

THE DEVELOPMENT OF THE “RicHT or Fricut”

Its origins lost in the mists of antiquity,® the maxim has been im-
bedded in the common law since Lord Coke, who wrote:

1. Mr. Hill served in the Federal Government as Special Assistant to the Attorney
General, Chief Legal Advisor of the Office of Alien Property, Special Counsel to the Post
Office Department, and Deputy General Counsel, Federal Aviation Agency. He is now
engaged in private practice in Washington, D.C., and is a lecturer on Transportation Law,
The Graduate School of Public Law, George Washington University.

2. “Whose is the soil, his it is up to the sky.”

3. Although the maxim is generally referred to as one of “Roman Law,” legal historians
state that it cannot be found in Roman law and that, to the contrary, the Institutes of
Justinian provide that that air is common to all mankind. The maxim cannot be traced
beyond Accursius, who lived in Bologna, 1182-1260, and who published a Roman Law
commentary at about 1250. Bouvé states that Accursius’ son, Franciscus, also a Roman-law
scholar, was brought to England by Edward I, as an aide, and that he also lectured at
Oxford. He remained in England from 1273 to 1281, and then returned to his post at the
University of Bologna. Bouvé, Private Ownership of Airspace, 1 AR L. Rev. 232, 243-248
(1930). See also, Fitzgerald, Real Property-Horizontal Land Concepts, 24 U. Kan, Ciry L.
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2 UNIVERSITY OF MIAMI LAW REVIEW [Vor. XIX

And lastly, the earth hath in law a great extent upwards, not
only of water, as hath been said, but of ayre, and all other
things even up to heaven; for cujus est solum ejus est usque
ad coelum, as is holden. . . .*

The property-owner’s dominion of the column of airspace above
his property was thereafter, for centuries, affirmed in a variety of land-
based situations, affording him a remedy against overhanging eaves and
cornices,® projecting buildings,® walls,” overhanging branches? telephone
crossarms and wires,” the shooting of guns,® and even from thrusting
arms or being kicked by a horse.!!

Clearly, this concept of property rights is incompatible with air
transportation. As early as 1815, Lord Ellenborough observed:!?

Rev. 196 (1956); Hugin, Airspace Rights and Liabilities as Affected by Aircraft Operation,
26 Notre DaME Law. 620 (1951) ; Klein, Cujus Est Solum Ejus Est . . . Quousque Tandem,
26 J. Ar. L. & Com. 237 (1959); Sweeney, ddjusting the Conflicting Interests of Land-
owner and Aviator in Anglo-American Law, 3 J. AR, L. 329 (1932).

The maxim thereafter became a part of the common law. See Bury v. Pope, Cro. Eliz.
118, 78 Eng. Rep. 375 (Q.B. 1587), attributing the maxim to the time of Edward I. The
maxim is also contained in the codes of many other countries. See REYNE, AIRPORTS AND THE
Courts 95 n.38 (1944); Eatman, Qwnerskip of Airspace in Louisiana, 8 La. L. Rev. 118
(1947) ; Eubank, The Doctrine of the Airspace Zone of Effective Possession, 12 B.UL. Rev.
414 (1932). To the contrary, see the excellent article by Rev. Francesco Lardone, Associate
Professor of Roman Law, Catholic University, arguing persuasively that control of super-
adjacent airspace inhered in ownership of the land below in Roman law. Lardone, Airspace
Rights in Roman Law, 2 A1r L. REv. 455 (1931).

4. 1 Cokg, LirrreroN § 1, at 4 (Day ed. 1812), citing from the Year Books 14 Henry
VIII 12; 22 Henry VI 59; 10 Edward IV 14, See also 2 BLACKSTONE, COMMENTARIES 118;
3 BLACKSTONE, COMMENTARIES 1217.

5. Harrington v, McCarthy, 169 Mass. 492, 48 N.E. 278 (1897); Smith v, Smith, 110
Mass. 302 (1872); Wilmarth v. Woodcock, 58 Mich. 482, 25 N.W. 475 (1885); Lawrence v.
Hough, 35 N.J. Eq. 371 (1882); Aiken v. Benedict, 39 Barb. 400 (N.Y. 1863); Crocker v.
Manhattan Life Ins. Co., 61 App. Div. 226, 70 N.Y. Supp. 492 (1901); Hahl v. Sugo, 46
App. Div. 632, 61 N.Y. Supp. 770 (1899) ; Young v. Thedieck, 8 Ohio Ct. App. 103 (1918);
Mayer v. Flynn, 46 Utah 598, 150 Pac. 962 (1915); Huber v. Stark, 124 Wis. 359, 102 N.W.
12 (1905) ; Fay v. Prentice, 1 C.B. 828, 135 Eng. Rep. 769 (C.P. 1845).

6. Murphy v. Bolger, 60 Vt. 723, 15 Atl. 365 (1888); Corbett v. Hill, [1870] L.R. 9
Eq. 671; Penruddock’s Case 3 Co. Rep. 205 (1957); Baten’s Case, 9 Co. Rep. 53(b), 77
Eng. Rep. 810 (K.B. 1611).

7. Barnes v. Berendes, 139 Cal. 32, 69 Pac. 491, modified, 72 Pac. 406 (1902); Norwalk
Heating & Lighting Co. v. Vernam, 75 Conn. 662, 55 Atl. 168 (1903) ; Langfeldt v, McGrath,
33 Ill. App. 158 (1889); Codman v. Evans, 89 Mass. (7 Allen) 431 (1863); Lyle v. Little,
83 Hun 532, 33 N.Y. Supp. 8 (1895).

8. Grandona v. Lovdal, 70 Cal. 161, 11 Pac. 623 (1886); Tanner v. Wallbrunn, 77
Mo. App. 262 (1898); Ackerman v. Ellis, 81 N.J.L. 1, 79 Atl. 883 (1911); Countryman v.
Lighthill, 24 Hun 405 (N.Y. 1881),

9. Cumberland Tel. & Tel. Co. v. Barnes, 30 Ky. L. Rep. 1290, 101 S.W. 301 (Ct. App.
1907) ; Butler v. Frontier Tel. Co., 186 N.V. 486, 79 N.E. 716 (1906).

10. Portsmouth Harbor Land & Hotel Co. v. United States, 250 U.S. 1 (1918) ; Whit-
taker v. Stangvick, 100 Minn. 386, 111 N.W. 295 (1907) ; Herrin v. Sutherland, 74 Mont.
587, 241 P. 328 (1925) ; Clifton v. Bury, 4 TL.R. 8 (Q.B. 1887).

11. Hannabalson v. Sessions, 116 Iowa 457, 90 N.W. 93 (1902); Ellis v. Loftus Iron
Co., [1874] LR. 10 CP. 10.

12, Pickering v. Rudd, 4 Camp. 219, 220, 171 Eng. Rep. 70, 71 (N.P. 1815).
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But I am by no means prepared to say that firing across a field
in vacuo, no part of the contents touching it, amounts to a
clausum fregit, Nay, if this board overhanging the plaintiff’s
garden be a trespass, it would follow that an aeronaut is liable
to an action of trespass quare clausum fregit at the suit of
the occupier of every field over which his balloon passes in the
course of his voyage.

Thereafter, as long range artillery and flight in free balloons brought
an awakening to the realization that a new dimension had been added
to the earth, namely, airspace beyond the immediate reaches of the land,
other voices were raised to question the literal wording of the Roman
maxim. In 1865 Lord Blackburn said, “I understand the good sense of
[Lord Ellenborough’s] doubt, though not the legal reason of it,”*® and
in 1884 Sir William Brett, M.R., said that usque ad coelum “to my mind
is another fanciful phrase.”* Sir Frederick Pollock thought that an
entry above the land, though touching no part of it, was a trespass,
“unless indeed it can be said that the scope of possible trespass is limited
by that of possible effective possession, which might be the most reason-
able rule.”*® Sir John Salmond’® thought such a passage was not a tres-
pass, since

such an extension of the rights of a landowner would be an un-
reasonable restriction of the right of the public to the use of the
atmospheric space above the earth’s surface. It would make it
an actionable wrong to fly a kite, or send a message by a carrier
pigeon, or ascend in an aeroplane, or fire artillery, even in cases
where no actual or probable damage, danger, or inconvenience
could be proved by the subjacent landowners.

Before 1900, expressions of doubt and suggestions of limitation of
the maxim were both rare and academic. But with the turn of the cen-
tury, the Wright brothers made the aircraft a reality; within a short time
the First World War had converted it from a curiosity of a pre-war age to
a necessity in a modern world. As the infant air transportation industry
struggled for survival and acceptance in the three decades after the war,
courts and lawyers wrestled with the collision between traditional con-
cepts of property rights and the emerging necessity for freedom of the air.
What had previously been an academic legal question became an urgent
problem of great practical importance, as legal writers asked, “Who owns
the airspace?”'” To those who accepted the Roman maxim literally, a right

13. Kenyon v. Hart, 6 B. & S. 249, 252, 122 Eng. Rep. 1188, 1189 (Q.B. 1865).

14. Wandsworth Bo. of Works v. United Tel. Co., [1884] 13 Q.B.D. 904, 915.

15. PorLock, Torts 362 (13th ed. 1929).

16. SaLmonD, Torts 233 (11th ed. 1953).

17. Eubank, Who Owns the Airspace?, 63 AM. L. REv. 1 (1929) ; Kingsley & Mangham,
The Correlative Interests of the Landowner and the Airman, 3 J. A L. 374 (1932);
MacChesney, Rights of Landowners with Reference to Operation of Aircraft, 1 J. Ar L.
211 (1930); Niles, The Present Status of the Ownership of Airspace, 5 AR L. REv. 132
(1934) ; Note, 15 MINN. L. Rev. 318 (1931).



4 UNIVERSITY OF MIAMI LAW REVIEW [Vor. XIX

of flight could be created only by federal condemnation, or by constitu-
tional amendment. Federal condemnation of airspace was proposed by
Judge Lamb, Solicitor of the Department of Commerce,'® and in 1921,
constitutional amendment was urged by Major Elza C. Johnson, Legal
Advisor to the Air Service, who said:®

The navigation of the air must depend entirely upon the ques-
tion of who owns the space above the earth. If the common law
rule is recognized, that the space above the earth belongs to the
owner of the earth, then no power exists in the Constitution of
either state or nation to deprive the individual owner of any
rights to the free use and occupancy of that space as long as he
does not molest the private ownership of his neighbor. No one
has any right to cross his property with an airplane and trespass
upon his right to enjoy without danger or fear of danger. . . .

It would appear, and is my opinion, that steps should be taken
at once to obtain federal control of the air by direct grant of the
people. I am of the opinion that this must be done before any
rights to use the air exist, notwithstanding the claims to the con-
trary.

At the 1921 meeting of the American Bar Association, its Special
Committee on the Law of Aviation supported the suggestion of a consti-
tutional amendment, saying ‘“we believe that recourse to a constitutional
amendment is desirable . . .”” but at the same time expressing great
reservation as to the soundness of Major Johnson’s underlying reason for
it. The Committee said:*°

There is no more serious embarrassment to the development of
air navigation than the acceptance of the doctrine as thus
stated. We are not satisfied that it correctly states the actual
condition of the law. . . . We submit that it should be the law
that it is not an invasion of private right to utilize the air over
land for passage by flight, if such flight is accomplished without
jeopardizing any right heretofore usually beneficially enjoyed in
the ownership of the land; and that the rights of ownership are
those benefits which have hitherto been commonly recognized as
incident to such ownership. We feel that this committee can do
no more beneficial service to the public and the common inter-

18. McCracken, dir Law, 57 AM. L. Rev. 97 (1923) ; Trabue, The Law of Aviation, 58
Am. L. Rev. 65 (1924). See McLendon, Aviation and the Law of Trespass, 1 U. Kan. Ciry
L. Rev. 10 (1932); Williams, The Existence of the Right of Flight, 79 U. Pa. L. Rev. 729
(1931).

19. 2 Air Service Information Circular 13 (1921). See also, Cuthell, Development of
Aviation Laws in the United States, 1 AIR L. REv. 86, 88 (1930); Eubank, The Doctrine of
the Airspace Zone of Efiective Possession, 12 B.U.L. REv. 414 (1932); Harriman, Navigable
Airspace and Property Rights, 1 J. AR L. 346 (1930); Logan, The Nature of the Right of
Flight, 1 Ar L. Rev. 94 (1930); Zollmann dirspace Rzghts 53 Am. L. Rev. 711 (1919);
Note, 3 J. A L. 293 (1932).

20. 46 A.B.A. REP. 498, 515 (1921).
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ests of all of our people than to challenge the proposition that it
is an invasion of the rights of private ownership of property to
utilize air for purposes of flight.

The following year, at its 1922 meeting, the Committee withdrew its
recommendation for a constitutional amendment.?

While some writers joined Major Johnson in believing that the
ancient maxim was applicable to flight,*? this was the minority view.
Legal writers mounted an assault on the absolutism, pedigree and intent
of the maxim. Some analyzed the more than one hundred cases to point
out that in only a few had the maxim actually been accepted without
reservation.?® Others engaged in historical research designed to prove
that the maxim was never in fact a Roman law concept.”* It was also
argued that the maxim had never been applied to trespasses above the
immediate reaches of the land, and that it “should not be extended to
conditions which did not exist and were not conceived of at the time of its
origin.”?® The maxim was termed “absurd.”®® Others discoursed on the
fallibility of maxims generally, describing them as a “substitute for
thought . . . a dangerous short cut . . . a slogan . . . .”*" Professor Bogert
said:*8

But notwithstanding the persistence of [the] rule, its applica-
tion to the space not immediately adjacent to the soil and the
structures on the soil is wanting. All the decisions are regarding
intrusions into the space very near the surface, where the actual
use of the soil by the surface occupant was disturbed. It is

21. 47 A.B.A. REp. 413, 415 (1922).

22. Carthew, Aviation, Its Future and Legal Problems, 63 Sor. J. 418 (1919) ; Couture,
The Michigan Statute Regulating Aerial Navigation is Void Insofar as it is in Derogation of
Vested Rights, 11 B1-Mo. L. Rev. 159 (1928); Hine, Home versus Aeroplane, 16 AB.A.J.
217 (1930) ; Hise, Ownership and Sovereignty of the Air or Air Space Above Landowner’s
Premises with Special Reference to Aviation, 16 ITowa L. Rev. 169 (1931); Meyer, Trespass
by Aeroplane, 36 L. Mac. & Rev. 20 (1911); Platt, The Airship as a Trespasser, 7 OHIO
L. Rev. 402 (1909) ; Williams, Law of the Air, 131 L. T. 403 (1911),

23. Sweeney, Adjusting the Conflicting Interests of Landowner and Aviator in Angle-
American Law, 3 J. AR L, 531 (1932).

24. Baldwin, The Law of the Air-Ship, 4 Am. J. INT’L L. 95 (1910); Bouvé, Private
Ownership of Airspace, 1 A L. REv. 232 (1930); Sweeney, Adjusting the Conflicting
Interests of Landowner and Aviator in Anglo-American Law, 3 J. AR L. 531 (1932).

25. Bouvé, Private Ownership of Airspace, 1 AR L. Rev. 376 (1930); Clifford, The
Beginnings of ¢ Law for the Air, 7 WasH. L. REv, 216 (1931); Jome, Property in the Air,
62 AM. L. Rev. 887 (1928); Kuhn, The Beginnings of an Aerial Law, 4 AM. J. INT’L L.
109, 126 (1910); Logan, Aviation and the Maxim Cujus Est Solum, 16 St. Louis L. REv.
303 (1931) ; Logan, The Nature of the Right of Flight, 1 A1r L. REv. 94 (1930); Zollman,
Airspace Rights, 53 Am. L. REv. 711 (1919); Note, 1 Am L. Rev. 272 (1930); Note, 16
CorNELL L.Q. 119 (1930); Note, 32 Harv. L. Rev. 569 (1919); Annot, 42 AL.R. 945
(1926).

26. Bouvé, Private Ownership of the Airspace, 1 AR L. REv. 232, 251 (1930); Note,
40 Yare L.J. 131 (1930).

27. McNair, The Beginnings and the Growth of Aeronautical Law, 1 J. Ar L. 383, 387
(1930) ; Note, 3 BrookLYN L. REv. 350 (1933); Note, 9 Texas L. Rev. 240 (1931).

28. Bogert, Problems in Aviation Law, 6 CorRNELL L.Q. 271, 296 (1921).
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believed that an examination of the cases will show that cujus
est solum is not law, but is merely a nice theory, easily passed
down from medieval days because there has not been until
recently any occasion to apply it to its full extent.

Both the Congress and state legislatures acted promptly in an at-
tempt to solve the problem. In 1922 the National Conference of Commis-
sioners on Uniform State Laws adopted a “Uniform State Law for Aero-
nautics,” which provided:®

Sec. 3. Ownerskip of Space. The ownership of the space above
the lands and waters of this state is declared to be vested in the
several owners of the surface beneath, subject to the right of
flight described in Section 4.

Sec. 4. Lawfulness of flight. Flight in aircraft over the lands and
waters of this state is lawful unless at such a low altitude as to
interfere with the then existing use to which the land or water
or space over the land or water is put by the owner, or unless so
conducted as to be eminently dangerous to persons or property
lawfully on the land or water beneath.

The Uniform Act ultimately was adopted by 22 states.’® But its
apparent adherence to the ad coelum maxim, subject only to a right of
flight, produced controversy.®* In 1932, at a joint meeting of represent-
atives of the American Bar Association and of the Commissioners on
Uniform State Laws, “the conferees reached the conclusion that the
statement of ownership of airspace, heretofore contained in the Uniform
State Law of Aeronautics, was no longer justified. . . %% After enact-
ment of the Air Commerce Act of 1926, and the Civil Aeronautics Act of
1938, the matter became academic, and in 1943 the Commissioners
formally withdrew the act.®®

In 1926, the Congress enacted the Air Commerce Act, which pro-
vided:®*

Sec. 10. NAVIGABLE AIRSPACE. As used in this Act, the term
“navigable airspace” means airspace above the minimum safe

29. HANDBOOK OF THE NATIONAL CONFERENCE OF THE COMMISSIONERS ON UNIFORM
StatE Laws 166 (1928).

30. Ariz.,, Del,, Ga. Idaho, Ind, Md. Mich., Minn., Mo., Mont.,, Neb,, N.J., N.C,
N.D, Pa, RI, S.C, S.D,, Tenn., Utah, Vt,, Wis.

31, See REYNE, Airports and the Courts 109-12 (1944) ; Fagg, Airspace Ownership and
the Right of Flight, 3 J. AR L. 400 (1932); Hayden, Airspace Property Rights Under the
New Aeronautical Code, 4 AR L. Rev. 31 (1933); Hayden, Objections to the New Uniform
Aeronautical Code, 18 AB.A.J. 121 (1932); Sweeney, Adjusting the Conflicting Interests
of Landowner and Aviator in Anglo-American Law, 3 J. Ar L, 531, 582-85 (1932).

32. Logan, Proposed Uniform Aeronautical Code: Ideas of Two Committees Harmo-
niged, 3 J. AR L. 285-86 (1932); -Report of the Standing Committee on Aeronautical Law,
56 AB.A. Rep. 69, 317 (1931), 57 AB.A. Rep. 138, 368 (1932).

33. HANDBOOK OF THE NATIONAL CONFERENCE OF COMMISSIONERS ON UNIFORM STATE
Laws 66-67 (1943).

34. Ch. 344, § 10, 44 Stat. 574, as amended, ch. 601, § 1107(h), 52 Stat. 1028 (1938).
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altitudes of flight prescribed by the Secretary of Commerce
under section 3, and such nav1gable airspace shall be subJect to
a public right of freedom of interstate and foreign air naviga-
tion, in conformity with the requirements of this Act.

Pursuant to this authority, the Secretary of Commerce set the floor of
navigable airspace at 1000 feet over the congested parts of cities, towns
and settlements, and 500 feet elsewhere.®

Thus, since 1926, the United States has limited for domestic pur-
poses a property owner’s interest in the column of airspace above his
property. Although the 1926 act has since been succeeded by the Civil
Aeronautics Act of 1938, and it in turn by the Federal Aviation Act of
1958, the 1926 provision remains, and has been broadened.®® The origi-
nal section, which created a public right of “interstate and foreign” air
navigation®” was amended by the 1938 act to embrace all flights in “air
commerce,” which was defined as®®

interstate, overseas, or foreign air commerce or the transporta-
tion of mail by aircraft or any operation or navigation of air-
craft within the limits of any civil airway or any operation or

35. Now § 91.79, Federal Air Regulations, 28 F.R. 6702, which reads:

Except when necessary for takeoff or landing, no person may operate an aircraft

below the following altitudes:

(a) Anywhere. An altitude allowing, if a power unit fails, an emergency landing
without undue hazard to persons or property on the surface.

(b) Ower congested areas. Over any congested area of a city, town, or settlement,
or over any open air assembly of persons, an altitude of 1000 feet above the
highest obstacle within a horizontal radius of 2000 feet of the aircraft.

(¢) Ower other than congested areas. An altitude of 500 feet above the surface
except over open water or sparsely populated areas. In that case, the aircraft
may not be operated closer than 500 feet to any person, vessel, vehicle, or
structure.

(d) Helicopters. Helicopters may be operated at less than the minimums prescribed
in paragraph (b) or (c) of this section if the operation is conducted without
hazard to persons or property on the surface. In addition, each person operating
a helicopter shall comply with routes or altitudes specifically prescribed for
helicopters by the Administrator.

36. Civil Aeronautics Act of 1938, ch. 601, §§ 1(24), 3, 52 Stat. 977, 49 U.S.C. §§ 1301

(24), 1304 (1958).

37. It is doubtful whether the public right of flight was in fact limited to interstate
flights by the 1926 act. The “navigable airspace,” in which such right existed, was to be
established by the Secretary of Commerce under his authority to establish air traffic rules,
and the Congress expressly intended these to embrace intrastate flights as well. The original
Senate bill would have limited federal regulation to interstate flights, and “intrastate flying
is left to the control of the states.” S. Rer. No. 2, 69th Cong., 1st Sess. 8 (1925). However,
in conference the Senate receded from this and agreed to regulation of both intrastate and
interstate flight. The conference report stated that:

In order to protect and prevent undue burdens upon interstate and foreign air

commerce the air traffic rules are to apply whether the aircraft is engaged in

commercial or noncommercial, or in foreign, interstate, or intrastate naviga-

tion. . . .” (67 Conc. REC. 9390 (1926).)

The act was so construed in Neiswonger v. Goodyear Tire & Rubber Co., 35 F.2d 761
(N.D. Ohio 1929). And any remaining doubt as to a grant of right of flight for intrastate
flights was resolved by the broadening amendment of the 1938 act, discussed above.

38. Civil Aeronautics Act of 1938, ch. 608, § 1(3), 52 Stat. 977, reenacted 49 US.C.
§ 1301(4) (1958).
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on the ground.” The subcommittees heard from complaining residents
in New York (Kennedy), San Francisco, Los Angeles and Chicago
(O’Hare), four centers of jet noise complaint. They received extensive
testimony of the effects of jet noise on the human system, including loss
of sleep, temporary loss of hearing, earaches, headaches, shock, children
screaming in the night, or falling from their beds in fright. Examples of
jet noise on community and social activities included interruption of
church services, substantial loss of classroom time and efficiency in
schools, inability to converse, telephone or entertain guests, and inter-
ference with television reception. Property damage included cracks in
walls and ceilings, separation of cabinets from walls, movement of stoves
and other gas appliances causing gas leaks, cracking and shifting of door
and window molding, cracking of exterior stucco, loosening or breaking
of fireplace bricks, and finally, a general deterioration of property values
and inability to sell.!®® The Committee’s final report'®® found that:

There is no evidence before the subcommittee of any permanent
physical injury to persons or extensive physical damage to
property as a direct result of noise created by civil aircraft.

[But] [t]here is ample evidence before the subcommittee that
the impact of aircraft-generated noise upon persons beneath or
near the flightpaths does interrupt the peace and quiet of home-
life, interferes with public assemblies, and seriously disrupts
the community life, which the citizens have a right to enjoy.

The Committee also found that although substantial federal and
private research was being conducted in a search for a more quiet jet
engine, no solution had yet been found. Indeed, the only significant noise
abatement advance yet made—the recently-introduced fan-jet engine—
had indeed reduced jet exhaust noise but, ironically, had increased the
compressor whine which many find more irritating than the exhaust
blast. 104

And, although noise abatement regulations of the Federal Aviation
Agency providing for the use of preferential runways and for noise abate-
ment climb and turn procedures have ameliorated the problem in some
localities, the Committee concluded:

It appears to be the consensus that whatever aircraft noise relief
is obtainable through air traffic rules changes, that approach has
been pretty much exhausted. While further changes here or
there might bring some minor relief to a few people, this possi-
bility can no longer be viewed as a major aircraft noise abate-
ment tool.'%

102. Hearings, supra note 101 at 133, 136, 147, 158, 232, 234, 272, 278.
103, H.R. Rep. No. 36, 88th Cong., 1st Sess. 25 (1963).

104. Id. at 8, 26.

105. Id. at 22.
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At the last session of the hearings, Chairman Oren Harris aptly sum-
marized the present status of the problem:!

While piston-powered airplanes, like the railroads and horse-
less carriages that preceded them, generated their share of
noise complaints from disturbed citizens, it is only with the
advent of the jet age that noisy aircraft have become a major
problem. It is a complicated and vexing problem that so far has
defied solution. . . .

Unhappily, because of the complexities that beset us in our con-
templation of this problem, we cannot yet feel that we are close
to any final answer. The continuing flood of noise complaints is
eloquent testimony to that fact. . . .

I would like to say that when I use the word “solution,” I do so
recognizing that there is no such thing in the offing, although a
lot of study and thought has gone into it. No engine that can
propel a heavy aircraft at speeds of many hundreds of miles per
hour can be absolutely silent.

We are not going to ground the planes and we are not going to
shut down our airports. We are committed to a national, and
indeed an international, system of air transportation. This is of
paramount importance, from the standpoints of our commercial
growth and our national defense.

At the same time, however, the Congress has recognized that
our citizens are entitled to the quiet enjoyment of their homes.
Church services and school sessions should be carried on with as
little interference from outside noise as is possible in our society.

Clearly, then, we are dealing with a situation in which I do not
feel that we have any possibility of pleasing everybody. Our
problem is to search for a balancing of the interests of those
involved. That includes the householders, travellers, carriers,
and all the rest.

This viewpoint, though accurate and fair, has not appeased those
affected by jet aircraft noise. They have proceeded from local complaint
to demands for congressional action and, finally, to litigation. Recently,
suit was filed by 809 persons against the operator of Kennedy Airport,®”
by approximately 200 persons at Tampa,'®® and over 300 at Seattle.1%®
The National Aircraft Noise Abatement Council has collected information
on 161 pending or recent actions, involving 1469 plaintiffs, in addition to
260 pending claims, and 194 additional suits threatened.!'® Nor will this

106. Hearings, supra note 101 at 493-4.

107. Trippe v. Port of New York Authority, 236 N.Y.S.2d 312 (1962).

108. Alfonso v. Hillshorough County Aviation Authority, 308 F.2d 724 (5th Cir. 1962).

109. Martin v. Port of Seattle, 8 Av. Cas. 17, 507 (Wash. Super. Ct. 1962).

110. 1 NANAC, Lecar Notes 1 (1963). Since this compilation, approximately 1000 per-
sons have filed action against the City of Los Angeles, alleging property damage of $16
million. Aviation Daily, May 4, 1964.



26 UNIVERSITY OF MIAMI LAW REVIEW [Vor. XIX

be all; in addition to present property owners who are affected but have
not yet commenced suit, additional groups will be affected in the future.
Although jets now serve 62 United States airports, in several years this
figure will be doubled. The Federal Aviation Agency has estimated that
100,000 property owners could be affected.*?

The potential liability for “takings” caused by jet noise presents a
serious problem to municipalities and other public airport owners.
Although they have not acquiesced in the philosophy of the Griggs deci-
sion, and continue to urge that the federal government assume the bur-
den,**? such a result appears unlikely. The Federal Airport Act authorizes
the Federal Aviation Agency to make matching grants to airport opera-
tors for “airport development,” which is defined to include the cost of
acquisition of “any easement through or any interest in airspace, which is
necessary to permit any such work or to remove or mitigate or limit the
establishment of, airport hazards . . . .”"® But this legislation was
enacted in 1946, when the problem of jet noise was unforeseen, and before
the decisions in either Causby or Griggs. Thus, considerable doubt exists
whether grants for the acquisition of avigation easements would be
within the congressional intent. Senator Monroney, chairman of the
Senate Aviation Subcommittee, is of the opinion that such grants are
not authorized, and has said that

the law specifically provides that no funds will be allocated to
projects which are not directly related to safety (such as run-
ways, high intensity runway lighting, and runway distance
markers). Consequently, the Agency is precluded by law from
allocating Federal funds for the acquisition of land for the pur-
pose of noise abatement.'*

In any event, this question of statutory construction has never been
reached, for the Congress has heretofore limited the annual appropriation
for grants-in-aid to $75,000,000, a level sufficient only to enable matching
grants for designated safety items contained in the Agency’s five-year
national plan for airport improvement. As a result, it has been the
Agency’s consistent practice to contribute only to the acquisition of
clearance easements for the establishment of obstruction-free areas
extending not over 2,600 feet from the runway-end, but not to the aquisi-

111. N.Y. Times, March 6, 1962.

112. See testimony of Leander Shelley, General Counsel, Airport Operators Coundil,
Hearings Before House Committee on Interstate and Foreign Commerce, 87th Cong., 2d
Sess. 664-67 (1962). See also Dygert, An Economic Approach to Aircraft Noise, 30 J. A
L. & Com. 207 (1964); Pogue & Bell, The Legal Framework of Airport Operations, 19 J.
AR L. & CoMm. 253 (1952).

113, Federal Airport Act, 60 Stat. 170 (1946), as amended, 49 US.C. § 1101 (Supp.
V, 1961).

114, Letter From Senator Monroney to Mr. Frank Jovanevich, Seattle, Wash., March 14,
1962.
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tion of avigation easements, which might extend over six miles from the
runway.!1®

Nor does congressional action to alter this situation appear likely.
The final report of the House Interstate and Foreign Commerce Commit-
tee, upon its investigation and study of aircraft noise problems, con-
cluded that:

Any enactment by the U.S. Congress to indemnify each and
every airport operator throughout the United States of America
against judgments which might be obtained or for moneys paid
over to claimants in the settlement of claims alleged under the
doctrine of the Griggs case would be impractical.!'®

At present no reliable estimate has been made, either of the total cost
of acquisition of avigation easements, or of the total liability for noise
“takings,” which face the nation’s airport operators. A 1956 air force
study of the cost of avigation easements to a distance of six miles from all
air force bases showed an estimated total cost of seven billion dollars,
“and I might say that we have a lot more airfields now than we had in
1956.”117 As the nation’s civil airports are located more closely adjacent
to centers of population, where surrounding properties are developed and
frequently highly valuable, it would be reasonable to assume that the
total civil liability would be greater.

Yet, the future may not be this dark. A number of considerations
have been presented which may substantially lessen the liability of air-
port operators. First, as time passes, claims become barred by the statute
of limitations. Not all jurisdictions have limited the period in which an
action for a constitutional “taking” may be commenced;® but in those
which have done so, it has been held that the statute commences to run on
the date the “taking” occurred. This is not necessarily the day the airport
opened and aircraft commenced to fly, but the day on which noise became
sufficiently intense to impair the value of the subjacent property.!*® As
one court stated:

Unless there has been a significant depreciation in value or

115, At the time of the decision in Griggs v. Allegheny County, the county was com-
pleting a new runway, which would permit jet service at the airport. It advised the FAA
that it would not open the runway unless the Agency would agree to contribute to the
purchase of noise-abatement avigation easements or in any judgments entered against the
county. The Agency refused, and the county thereafter opened the runway without an
agreement to contribute. See Hearings, supra note 101, at 540.

116, H.R. Rep. No. 36, 88th Cong., 1st Sess. 24 (1963). See Note, 12 Carroric U.L. REV,
65 (1963).

117. Testimony of Major General Albert M. Kuhfeld, Judge Advocate General, USAF,
Hearings Before the House Committee on Interstate and Foreign Commerce, 87th Cong., 2d
Sess. 667-68 (1962).

118. See Ackerman v. Port of Seattle, 55 Wash. 2d 400, 348 P.2d 664 (1960).

119. Aaron v. United States, 311 F.2d 798 (Ct. Cl. 1963); Brin v. United States, 158
Ct. Cl. 387 (1962); Klein v. United States, 152 Ct. Cl. 208, 221 (1961).
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enjoyment of a property, this court has not considered the mere
advent of jet aircraft as the signal of a taking.'2°

An airport from which piston aircraft have flown for many years without
incurring liability, or as to which suit is barred, may incur a new liability
on the date jet aircraft commence to operate,** or on the date when a
different type of aircraft, with lower landing and take-off characteristics,
commences to operate.!?

Second, a cause of action for a “taking” accrues in favor of the
owner at the time of taking, and does not pass to subsequent purchasers
of the property. The claim does not “run with the land.” In actions
brought by subsequent purchasers, the courts have held that “if defend-
ant had already taken an easement before plaintiff acquired the property,
plaintiff would not be entitled to recover.”?® While the seller of real
property might also assign his claim for the “taking” of an avigation
easement to the purchaser, this is probably never in fact done, and by
virtue of the Assignment of Claims Act, cannot be done with respect to
claims for taking caused by military aircraft.!?*

Third, the measure of damages is the diminution in value at the time
of taking. Most airports were originally built in agricultural areas,
removed from residential developments. But as the community increased
in size, or perhaps because attracted by the airport, residential develop-
ment eventually reached and surrounded the airport. But the Supreme
Court has said that the diminution of value must be measured against
“the highest and most profitable use for which the property is adaptable
and needed or likely to be needed in the resonably near future. . . 1%
And, “ordinarily, the highest and best use for property sought to be con-
demned is the use to which it is subjected at the time of taking.”*?® If an
airport takes an avigation easement over agricultural land, this is what it

120. Jensen v. United States, 305 F.2d 444 (Ct. Cl. 1962).

121. Jensen v. United States, 305 F.2d 444 (Ct. Cl. 1962); Davis v. United States, 295
F.2d 937 (Ct. Cl 1961); Bacon v. United States, 295 F.2d 936 (Ct. Cl. 1961); Wilson v.
United States, 151 Ct. Cl. 271 (1960); Adaman Mut. Water Co. v. United States, 181 F.
Supp. 658 (Ct. Cl. 1958) ; Highland Park v. United States, 161 F. Supp. 597 (Ct. Cl. 1958).

122. Herring v. United States, 162 F. Supp. 769 (Ct. Cl. 1958) ; Avery v. United States,
No. 192-60, Ct. Cl., April 17, 1964; Note, 41 Texas L. Rev. 827 (1963).

123. Highland Park v. United States, 161 F. Supp. 597 (Ct. Cl. 1958). See also Aaron
v. United States, 311 F.2d 798 (Ct. Cl. 1963) where the court stated that parcel 27 was not
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124. Herring v. United States, 162 F. Supp. 769 (Ct. Cl. 1958).

125. Olson v. United States, 292 U.S. 246, 255 (1934); Cameron Dev. Co. v. United
States, 145 F.2d 209 (Sth Cir. 1944).

126. United States v. Bubhler, 305 F.2d 319 (5th Cir. 1962).
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must pay for; not for a diminution in value of later residential prop-
erty.®” Indeed, the court of claims has held that an avigation easement
works no diminution in value to agricultural property.'?8

Fourth, although overflights may lessen the value of property, an
adjacent airport also increases it. Opportunities are created for sale to
persons who are employed at the airport, or for the commercial develop-
ment which is attracted to the airport. In assessing the damage caused
to property values by an adjacent airport, the court must also assess the
increase in value which this has created. In some instances, there is no
net reduction, for

the detriment to the value of the commercial property by the
passage of the planes over it is approximately offset by the
enhancement of its value by the proximity of the field. It is the
proximity of the field that causes the planes to pass over this
property and impair its value, and it is the proximity of the
field that creates a greater demand for the property and thus
tends to enhance its value. One about offsets the other.!?®

Fifth, the measure of damages for a taking is somewhat limited.
Recovery is measured solely by the amount of diminution in value. It
does not include elements which might be recoverable in other actions for
damages, such as the irritation or physical injury caused by noise, vibra-
tion, fear, nervousness, smoke or fumes.!*°

Sixth, and perhaps most important, is the effect of Batten v. United
States,’® which held that a property owner was not entitled to recover
for a “taking” if the offending aircraft did not invade the column of
airspace above the plaintiff’s property.!*> The holding seems unsound.
It cannot be dismissed as a case involving only consequential damage, as
the trial court found a diminution in value of from $4,700 to $8,800—
from 40.8 per cent to 55.3 per cent—in the ten homes involved. As the
Supreme Court of Oregon said, in holding to the contrary:

It is a sterile formality to say that the government takes an
easement in private property when it repeatedly sends aircraft
directly over the land at altitudes so low as to render the land

127. Jensen v. United States, 305 F.2d 444 (Ct. Cl. 1962).

128. United States v. 357.25 Acres, 55 F. Supp. 46 (W.D. La. 1944). See Pope v. United
States, 173 F. Supp. 36 (N.D. Tex. 1959).
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(1953).
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unusable by its owner, but does not take an easement when it
sends aircraft a few feet to the right or left of the perpendicular
boundaries (thereby rendering the same land equally unusable).
The line on the ground which marks the landowner’s right to
deflect surface invaders has no particular relevance when the
invasion is a noise nuisance.!®

134

Recently the Batten holding has been adopted by the court of claims,
and has been rejected by the Supreme Court of Washington.’*® In 4very,
the court awarded compensation to a group of landowners designated
as “Group A . .. located within the approach zone of the runway . ..”
but denied compensation to “Group B,” located within the traffic pattern,
but not in the approach zone. The court said:

Group B, made up of parcels 23, 25 and 32, while located within
the confines of the traffic pattern described in finding 9, is not
(with the exception of parcel 32) located within the approach
zone of the western end of the Runway 9-27. While the other
Group B parcels (parcels 23 and 25) suffer from the same general
effects of overflights as do the parcels of Group A, they are not
subject to takeoff and landing operations occurring directly
overhead; both parcels being at least 17,000 feet south of the
center line of the runway.

This holding, aside from its paucity of reasoning, seems to lead
to capricious results, and to be inconsistent within itself. An “approach
zone” is an inexact area, extending from the end of the runway to the
point where the angle of glide slope intersects the procedure turn
altitude, and where the outer marker is located. It may extend four
to seven miles from the end of the runway, and be of such width as
local airport officials may determine. The decision in Avery makes the
right to compensation a variable one, differing at different airports. Fur-
ther, the zone is wide enough to include property owners who are located
sufficiently removed from the center line that they do not experience
direct overflights, to a greater extent than property owners not in the
approach zone but under the traffic pattern.

In Martin v. Port of Seattle,'®® the court divided the claimants into
three classes, “Group A” subject to direct overflights, “Group B” as to
which evidence of overflight was in conflict, and “Group C” which suffered
no overflights. In holding all three groups entitled to compensation, the
court expressly rejected the Batten holding, saying:

133. Thornburg v. Port of Portland, 233 Ore. 178, 376 P.2d 100 (1962). See also
Mock v. United States, 8 Av. Cas. 18,080 (Ct. Cl. 1964) ; Davis v, United States, 8 Av. Cas.
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This requirement, that a landowner show a direct overflight as
a condition precedent to recovery of the damages to his land, is
presently stressed by some federal courts in construing the
“taking’ as contemplated by the Fourteenth Amendment to the
Federal Constitution. Batten v. United States (10th Cir. 1962),
306 F.(2d) 580. We are unable to accept the premise that re-
covery for interference with the use of land should depend upon
anything as irrelevant as whether the wing tip of the aircraft
passes through some fraction of an inch of the airspace directly
above the plaintiff’s land. The plaintiffs are not seeking recovery
for a technical trespass, but for a combination of circumstances
engendered by the nearby flights which interfere with the use
and enjoyment of their land.

The Federal Aviation Agency has found that the modern four-
engine civil jet transport, after take-off, casts a 100 decibel overpressure
on the land beneath to a lateral width of one-half mile on either side of
the flight path, to a distance of over three miles from take-off.**” Thus,
lateral noise may diminish the value of subjacent property as much as
vertical noise. Although the holding in Batten seems unrealistic'®® in
the light of the practicalities of jet noise effects, certiorari was denied
by the Supreme Court,'*® and it would appear to be the federal rule, at
least for the present.

All of these, added together, arm the airport operator with sub-
stantial defenses to his potential liability. As the House Committee sum-
marized its recent hearings:4®

A wide divergence of opinion exists with respect to the extent
of the financial impact which the Griggs decision may have
upon the cost of operating a civil air terminal (p. 720). Some of
these fears should be partially allayed by the recent refusal by
the U.S. Supreme Court to grant a writ of certiorari in the
matter of Batten v. United States, 306 F.2d 580 (10th Cir.
1962); cert. den., 371 U.S. 955 (1963). In the Batten case
the owner of property adjacent to the flightpath, but not directly
under the flightpath as in the Griggs case, attempted to recover
compensatory monetary damages for aircraft noise and nui-
sance. Furthermore, effective defenses have been revised to suc-
cessfully resist these actions.

Their final validity remains for the future to determine. Indeed, not even
the basic question of the property owner’s rights above the minimum
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altitudes of flight has been settled with finality.'*! Present aircraft have
not required resolution of this problem, but the planned 1970 introduc-
tion of the Mach 3 supersonic commercial jet transport, with sonic boom
capability, may revive it.!** Causby and Griggs added greatly to a
definition of the relative legal rights of the airport and its neighbors, but
many issues remain for future resolution.

141. See Thornburg v. Port of Portland, supra note 133, holding that a property owner
has a cause of action for a “taking” caused by overflights above 500 feet; Matson v. United
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