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MUNICIPAL LIABILITY FOR POLICE TORTS: AN
ANALYSIS OF A STRAND OF AMERICAN
LEGAL HISTORY

MarsHALL S. SHAPO*
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INTRODUCTION

This paper will analyze the development of a concept in the law
of torts—the concept that a municipality should be responsible for the
torts of its police officers. This story is part of a larger chronicle, the
development of municipal tort liability in general. But the law, as well
as history, is served better by sharp focus on the individual strand.
The general survey may suggest truth, diffused. The spotlight exposes
facets of the truth by its insistence on the particulars—the law of cases.

This is a five-part analysis. It will first examine the great volume of
police tort cases which immunize the city from liability. It will spotlight
the growth of legal reasoning in an historical context, noting the erosion
of doctrinal barriers in some states and the petrifaction of the old ideas
in others. Secondly it will analyze the scholarly attack on government
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immunity in general, with special emphasis on the role of one scholar
and his relationship to the intellectual currents of his time.

The third part of the paper will concern the explicit breaking of
the old molds by a growing corps of states since 1957. This will include
several police cases, but also it necessarily will include cases involving
other governmental functions. We shall return exclusively to a policeman
focus by posing as a counterpoint the maintenance of the status quo by
several states in the last decade. The fourth part will present suggestions
of a positive correlation between these recent developments and the
demographic demands of urban society in the mid-twentieth century.

The analysis will then examine recent developments in Florida police
tort cases, which present a fascinating picture of jurisprudence in search
of a new foothold.

It will conclude with an examination of what the author believes
are the lessons to be drawn from this story, for the analyst of the
development of legal history, as well as for those concerned practically
with decision making as advocates and judges.

I. TeE PoricEMaN’s Lor ANp THE CIty’s IMMUNITY

Ah, take one consideration with another,
A policeman’s lot is not a happy one?!

A. Factual Situations

The problems of municipal liability for the torts of officers are well
represented by the hundreds of cases involving police torts since the
middle of the last century. The policeman is sui gemeris, a unique kind
of public official. His role in society is celebrated. He is the small boy’s
idol, the songwriter’s vehicle. He is the omnipresent public official,
touching all our lives. The citizen’s intimate acquaintance with the cop
on the corner’ may have given way to a more impersonal relationship.
But his role in the life of the ordinary citizen, enhanced by the weapons
issued to him by his municipal employer, has remained significant for
more than a century.

Municipal protection from liability for police torts began before the
Civil War. It is perhaps indicative of the historical validity of the doc-
trine that two of the earliest cases involved the shooting of slaves by
police officers.® However, Northern courts meted out the same justice in

1. W. S. Gilbert, The Pirates of Penzance, Act 11,

2, See Harno, Tort Immunity of Municipal Corporations, 4 ILr. L.Q. 28, 41 (1921).

3, Dargan v. Mayor of Mobile, 31 Ala. 469 (1858); Stewart v. City of New Orleans,
9 La. Ann. 461, 61 Am. Dec. 218 (1854). It is particularly remarkable that Delaware’s case
of first impression on the subject—in 1931—brought forth a decision which cited Dargan,
supra, as its principal authority. Kelley v. Mayor of Wilmington, 35 Del, (5 W. W, Harr.) 9,
156 Atl. 867 (1931).
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cases involving allegations of the seizure of a horse and assault, battery
and false imprisonment.®

Since that time the cases which immunize the municipality with
respect to police torts have ranged over a wide variety of situations.
The most frequent allegations have included false imprisonment® and
simple assault and battery.” There are many cases involving shootings:
A hospital patient shot by a policeman in the hospital furnace room after
leaving his bed,® a man shot by a policeman guarding a city dump,®
killing by an officer trying to take a man into custody,’® and the wounding
of a bystander by a policeman chasing robbers.* Another large group of
cases involves police administration of jails. Plaintiffs have sued for
a failure to provide needed medical attention,'? for negligence in
connection with jails that burned with prisoners inside,'® for being put
with carriers of smallpox™ or venereal disease,'® and for other mal-
treatment,!5

Another category involves the negligent operation of vehicles. This
has included complaints of a police car which hit a truck and threw it
against the plaintiff’s decedent,'® and a strange factual situation in which
the city apparently was doubly immunized in a collision of a patrol
wagon and a fire truck.) Recovery against the city has been refused on
allegations that a policeman put a gun where a drunk man could reach
it,'® that a rifle range was negligently supervised,’® and that land was
damaged®® or the flow of a river obstructed®® by police measures taken in

4. Fox v. The Northern Liberties, 3 W. & S. 103 (Pa. 1841).

5. Buttrick v. City of Lowell, 1 Allen 172, 79 Am. Dec. 721 (Mass. 1861).

6. E.g., Wilson v. Eberle, 15 Alaska 260 (1954); Town of Odell v. Schroeder, 58 IIl
353 (1871); City of Lawton v. Harkins, 34 Okl. 545, 126 Pac. 727 (1912).

7. McSheridan v. City of Talladega, 243 Ala. 162, 8 So.2d 831 (1942); Craig v. City
of Charleston, 180 Ill. 154, 54 N.E. 184 (1899); Brown v. City of Shreveport, 129 So.2d
540 (La. App. 1961) ; Simpson v. Poindexter, 241 Miss. 854, 133 So.2d 286 (1961) (arrested
for misdemeanor, plaintiff was beaten so badly that he “ambulates with hemiplegic gait”).

8. O’Quin v. Baptist Mem. Hosp., 184 Tenn. 570, 201 S.W.2d 694 (1947).

9. Gonzales v. City of El Paso, 316 SSW.2d 176 (Tex. Civ. App. 1958); see also Kelley
v. Mayor of Wilmington, 35 Del. (5 W.W. Harr.) 9, 156 Atl. 867 (1931).

10. Kingfisher v. City of Forsyth, 132 Mont. 39, 314 P.2d 876 (1957).

11. Evans v. Berry, 262 N.Y. 61, 186 N.E. 203 (1933).

12. Valdez v. Amaya, 327 S.W.2d 708 (Tex. Civ. App. 1959).

13. McAuliffe v. City of Victor, 15 Colo. App. 337, 62 Pac. 231 (1900); Gentry v.
Town of Hot Springs, 227 N.C. 665, 44 S.E.2d 85 (1947); Brown’s Adm’r v. Town of
Guyandotte, 34 W. Va. 299, 12 S.E. 707 (1890).

14. Evans v. City of Kankakee, 231 Ill. 223, 83 N.E. 223 (1907).

15. Lewis v. City of Miami, 127 Fla. 426, 173 So. 150 (1937) (municipality held liable).

15a. City of Detroit v. Laughna, 34 Mich. 401 (1876) (plaintiffi forced to take cold
bath under improper conditions and suffered exposure in cold cell).

16. Taylor v. City of Berwyn, 372 Ill, 124, 22 N.E.2d 930 (1939).

17. Perez v. City & County of Honolulu, 29 Haw. 656 (1927).

18. Wynkoop v. Mayor of Hagerstown, 159 Md. 194, 150 Atl. 447 (1930).

19. Bucholz v. City of Sioux Falls, 77 S.D. 322, 91 N.W.2d 606 (1958) (dictum).

20. Gillmor v. Salt Lake City, 32 Utah 180, 89 Pac. 714 (1907).

21. Sehy v. Salt Lake City, 41 Utah 534, 126 Pac. 691 (1912).
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the search for a' drowned boy. Cities also have escaped liability for
slander® and for the conversion of chattels.?®

B. Rationalizations

Municipal immunity for police torts did not develop as a rule without
exceptions,* but the doctrine was applied quite consistently up to the
last decade in almost every state which ruled on the issue. We may now
examine the reasons which the courts have used to immunize the
municipality. These reasons will be presented with close attention to
decisional language and to the sources of precedent which the courts
used. It is, of course, necessary to analyze the underlying currents which
influence legal history, and it is well-known that judicial language is
many times opaque with reference to judicial purpose. But for a starting
point there can be no substitute for a close analysis of what the courts
say they are doing.

The most popular group of reasons for immunity is really just a
set of labels which display a fascination with the abstract political re-
lationships of the municipal corporation. In a case which used typical
language, it was alleged that the plaintiff’s decedent died in jail because
of negligent care when he became ill.?® Liability was denied against the
defendant city because, as the court said, a city taking temporary care
of people who have been arrested is performing a “public duty” for
which it receives no “pecuniary benefit”; the city derives no “corporate
advantage” from the confinement.

This idea that there is a dichotomy in the functions of the city
between the “governmental” and the “proprietary” runs all through the
field of municipal tort law, and is recited in many policeman cases.?®
An interesting thing about this distinction is that it becomes accepted as
almost an a priori category. The courts eventually find it unnecessary to
recite the distinction between the city as a corporation which seeks profit,

22. Owensby v. Morris, 79 S.W.2d 934 (Tex. Civ. App. 1935) (circulation of pictures
of the plaintiff to Rogues’ Galleries).

23. Tzatzken v. City of Detroit, 226 Mich. 603, 198 N.W. 214 (1924); Boorse v.
Springfield Twp., 377 Pa. 109, 103 A.2d 708 (1954); Fox v. The Northern Liberties, 3
W. & S. 103 (Pa. 1841). See the comment by Pennsylvania’s Justice Musmanno
in another case: “[H]orse by horse, the fiction of governmental immunity for the tortious
acts of its agents continues to raise its cacophonous clatter down the highway of law and
justice.” Stouffer v. Morrison, 400 Pa. 497, 505, 162 A.2d 378, 382 (1960).

24, See, e.g., text accompanying notes 58 through 63 supra.

25. Kelly v. Cook, 21 R.I1. 29, 41 Atl. 571 (1898).

26. City of Miami v. Bethel, 65 So.2d 34 (Fla. 1953); Elrod v. City of Daytona Beach,
132 Fla. 214, 180 So. 378 (1938); City of Nampa v. Kibler, 62 Idaho 511, 113 P.2d 411
(1941) ; Taylor v. City of Berwyn, 372 Ill. 124, 22 N.E.2d 930 (1939); Lamont v. Stava-
naugh, 129 Minn. 321, 152 N.W. 720 (1915); Ulrich v. City of St. Louis, 112 Mo. 138, 20
S.W. 467 (1892); Lacock v. City of Schenectady, 224 App. Div. 512, 231 N.Y. Supp. 379
(1928), af’d mem., 251 N.Y. 575, 168 N.E. 433 (1929); Bucholz v. City of Sioux Falls, 77
S.D. 322, 91 N.W.2d 606 (1958) (dictum); Harman v. City of Lynchburg, 74 Va. (33 Grat.)
37 (1880) (dictum); Schultz v. City of Milwaukee, 49 Wis, 254, 5 N.W. 342 (1880).
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and the “governmental” agency.”” A twentieth century tendency. to
rubberstamp this dichotomy is a compounded judicial error. It represents
what might be called the tendency of the mineteenth century to make
a principle a concrete thing with an independent existence.”® Once the
principle is thus frozen, it is a simple matter to retreat to the syllogism.
An Arizona case provides a classic example: Immunity exists for the
“governmental” function. Police work is a governmental function.
Therefore, there is no liability.?®

The governmental-proprietary dichotomy is extended by a closely
allied theory. Illustrative is the case of an Oklahoma peddler who
brought an action for false imprisonment.** The court denied liability
because, it said, police regulations were made and enforced not in the
interest of the city in its “corporate capacity,” but in the “interest of
the public.” The appointment of policemen was said to be devolved on
cities by the legislature “as a convenient mode of exercising a function
of government.”®!

This theory becomes exalted when the magic word “sovereignty” is
invoked. The guns boomed at Fort Sumter the year that a Massachusetts
court, in an oft-cited decision, told a plaintiff that he could not recover
for assault and battery and false arrest because

The authority to enact by-laws is delegated to the city by the
sovereign power, and the exercise of the authority gives to

27. The Tennessee cases are quite instructive in this respect. The landmark Tennessee
decision, in a false imprisonment case decided in 1866, was already “satisfied from principle
and authority” that a “municipal corporation is not lable for the wrongful acts of its
officers.” Pesterfield v. Vickers, 43 Tenn. 205, 213 (1866). The general doctrine here
entered the Tennessee policeman cases. This Pesterfield case can be traced forward to a
1930 case, Combs v, City of Elizabethton, 161 Tenn. 363, 31 S.W.2d 691, which says that
Pesterfield settled the issue, and then to a 1960 case, which cites the 1930 case, and says that
“The choosing of agents for the enforcement of public laws is a governmental function,
and a municipality cannot be held liable about such matters.” Mayor of Morristown v.
Inman, 47 Tenn. App. 685, 342 SW.2d 71.

28. For one of the classic critiques, see William James’' essay Humanism and Truth
in PragmaTIsM AND Four RELATED Essavs SELEcTED FroM THE MEANING oF TrRuTH 375-77
(1947).

29. City of Phoenix v. Greer, 43 Ariz. 214, 29 P.2d 1062 (1934). Another good example
is Boorse v. Springfield Twp., 377 Pa. 109, 103 A.2d 708 (1954).

30. City of Lawton v. Harkins, 34 Okl. 545, 126 Pac. 727 (1912). The frequency of
peddler cases in this area is another index to the antiquity of the rule from a standpoint
of socio-legal history. See also text accompanying note 3 supra.

31. The same rationale was used in Walker v. Tucker, 131 Colo. 198, 280 P.2d 649
(1955) ; McCain v. Andrews, 139 Fla. 391, 190 So. 616 (1939); Culver v. City of Streator,
130 1L 238, 22 N.E. 810 (1889); Calwell v. City of Boone, 51 Iowa 687, 2 N.W. 614 (1879)
(see also Trescott v. City of Waterloo, 26 Fed. 592 (N.D. Iowa 1885)); Wynkoop v.
Mayor of Hagerstown, 159 Md. 194, 150 AtlL 447 (1930) ; McConnell v, City of St. Charles,
204 S.W. 1075 (Mo. 1918) ; Tomlin v. Hildreth, 65 N.J.L. 438, 47 Atl. 649 (1900); Rusher
v. City of Dallas, 83 Tex. 151, 18 S.W. 333 (1892); Gillmor v. Salt Lake City, 32 Utah
180, 89 Pac. 714 (1907). See also Grumbine v. Mayor of Washington, 2 MacArth. 578, 29
Am. Rep. 626 (D.C. 1876). .
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such enactments the same force and effect as if they had been
passed directly by the legislature.®

Three years before, Alabama used the term “imperium in imperio” in a
slave-killing case®® to describe the municipal government’s relation to the
police power. The courtly flavor of the language bespeaks the antiquity
of the concept, which was popular under various shades of labels, both
North and South, and remains popular in our own time.**

A fourth offshoot of the political-theory arguments, closely related
to the “sovereignty” idea, is illustrated by an old Kansas false imprison-
ment case.® The court there reasoned that policemen were not agents
or servants of the city, but “public servants of the state.” This idea, with
variations based on special circumstances in the formal distribution of
power within a state, was quite popular before the turn of the century®®
and has survived into this decade.’

The atmosphere of doctrine, the air of the nineteenth century intel-
lectual structure that is created by this theorizing, is reinforced by the
frank laissez-faire implications of a few decisions. A plaintiff in ante-
bellum Pennsylvania complained that the chief of police of the defendant,
an incorporated district, had seized his horse illegally. The court replied
that the policeman “must be regarded as having done the trespass of his
own will, and he alone must be looked to for compensation, by the party
injured.””®™® This atomistic view of society, emphasizing only the duty of
the individual tortfeasor, refusing to recognize a responsibility in his
governmental employer, pervades several decisions.?™

32. Buttrick v. City of Lowell, 1 Allen 172, 174, 79 Am. Dec. 721, 723 (Mass. 1861).

33. Dargan v. Mayor of Mobile, 31 Ala. 469, 473 (1858).

34, One of the latest cases is Kingfisher v. City of Forsyth, 132 Mont. 39, 314 P.2d 876
(1957), which speaks of an “arm of the state.” Other examples: Stewart v. City of New
Orleans, 9 La. Ann. 461, 61 Am. Dec. 218 (1854); Tzatzken v. City of Detroit, 226 Mich.
603, 198 N.W. 214 (1924); Kelly v. Cook, 21 R.I. 29, 41 Atl. 571 (1898); Brown’s Adm’r v.
Town of Guyandotte, 34 W. Va. 299, 12 SE. 707 (1890). See also McAuliffe v. City of
Victor, 15 Colo. App. 337, 62 Pac. 231 (1900); Pollock’s Adm'r v. City of Louisville, 13
Bush 221, 26 Am. Rep. 260 (Ky. 1877); Woodhull v, Mayor of New York, 150 N.Y. 450,
44 N.E. 1038 (1896). For Mr. Justice Holmes’ articulation of this idea, and citation to an
adverse view, see note 119 infra.

35. Peters v. City of Lindsborg, 40 Kan. 654, 20 Pac. 490 (1889).

36. City of Detroit v. Laughna, 34 Mich. 401 (1876) (state law adopted the house of
correction as a public prison and there was a state representative on the governing board);
McKay v. City of Buffalo, 9 Hun. 401 (N.Y. 1876) (police department responsible to a
board of commissioners). See also City of Lafayette v. Timberlake, 88 Ind. 330 (1882);
Buttrick v. City of Lowell, 1 Allen 172, 79 Am. Dec. 721 (Mass. 1861).

37. Stouffer v. Morrison, 400 Pa. 497, 162 A.2d 378 (1960).

37a. Fox v. The Northern Liberties, 3 W. & S. 103, 106 (Pa. 1841).

37b. Pesterfield v. Vickers, 43 Tenn. 205, 213 (1866) (“If they [police officers] violate
the law, they are personally responsible”); Harrison v. City of Columbus, 44 Tex. 418
(1876) (court noted that those who performed arrest could have been held personally
liable) ; Franklin v. City of Seattle, 112 Wash. 671, 192 Pac. 1015 (1920) (guilt on charge
of confinement for more than a year on false charge of having contagious disease would
be the guilt of the officers alone).
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One particularly comfortable reason for immunizing the city has
been to say that the law is “well-settled.” That particular phrase occurs
in surprisingly early decisions.®® This approach inflicted perhaps its
worst indignity in a 1905 West Virginia case involving an allegation that
the plaintiff’s seven-year-old son had died from incarceration in the city’s
“filthy and unsanitary prison.” The court said that the whole affair was
“difficult to conceive,” but that “the hardship of the case cannot be
permitted to overthrow fundamental principles of law.””*®

Courts which lacked precedent in their own jurisdictions have found
no pain in immunizing cities because of what other jurisdictions have
said. Thus, an 1875 Georgia decision absolves the city of responsibility
for its policemen’s alleged false imprisonment by saying that the govern-
mental-private distinction is ‘“almost universal,” and cites Buttrick v.
City of Lowell, a landmark Massachusetts case of 1861.2° This illustra-
tion compels an observation on the cross-sterilization of legal concepts
from one state to another in our federal system. One is impressed, read-
ing these cases, by the evolution of an interlocking directorate of prec-
edents, laid down for the most part in the nineteenth century, which
provided a ready-made haven for judges in search of certainty. Thus, we
find the Oklahoma court in 1912 holding that a peddler cannot recover
against the city for false imprisonment,*' with a citation to the Alabama
slave-killing case,** as well as to decisions from Georgia, Illinois, Iowa,
Kansas, Kentucky, Massachusetts, Missouri and Pennsylvania.*3

38. Gullikson v. McDonald, 62 Minn. 278, 64 N.W. 812 (1895); Mcllhenney v. City
of Wilmington, 127 N.C. 146, 37 S.E. 187 (1900). I say “surprisingly early”; but about a
decade after these two cases, Dean Pound was noting a “certain ballast of mysterious
technicality” in the law. Mechanical Jurisprudence, 8 CoLum. L. REv. 605, 607 (1908). If
for Pound the hour was late for a change at that time, we may ask what he would say to
the same use of “well settled” within the last decade. Taulli v. Gregory, 223 La. 195, 65
So.2d 312 (1953).

39. Brown’s Adm’r v. Town of Guyandotte, 34 W. Va. 299, 12 S.E. 707 (1890) (Emphasis
added). See also Perez v. City and County of Honolulu, 29 Haw. 656 (1927) (“It has too
long been the law to be now questioned”) ; Craig v. City of Charleston, 180 Ill. 154, 54 N.E.
184 (1899) (“familiar rule of law”).

40. Cook v. Mayor of Macon, 54 Ga. 468 (1875), citing Buttrick v. City of Lowell,
1 Allen 172, 79 Am. Dec. 721 (Mass. 1861). Similarly, see Simpson v. City of Whatcom,
33 Wash. 392, 74 Pac. 577 (1903) (“great weight of authority”). -

41. City of Lawton v. Harkins, 34 Okl. 545, 126 Pac. 727 (1912).

42. Dargan v. Mayor of Mobile, 31 Ala. 469 (1858).

43. Cook v. Mayor of Macon, 54 Ga. 468 (1875) (illegal arrest); Culver v. City of
Streator, 130 Ill. 238, 22 N.E. 810 (1889) (negligence respecting enforcement of dog
ordinance) ; Town of Odell v. Schroeder, 58 Ill. 353 (1871) (false imprisonment); Blake v.
City of Pontiac, 49 Ill. App. 543 (1893) (false imprisonment and battery); Calwell v. City
of Boone, 51 Towa 687, 2 N.W. 614 (1879); Peters v. City of Lindsborg, 40 Kan. 654, 20
Pac. 490 (1889) (false imprisonment); Pollock’s Adm’r v. City of Louisville, 13 Bush 221,
26 Am. Rep. 260 (Ky. 1877) (false imprisonment); Buttrick v. City of Lowell, 1 Allen
172, 79 Am. Dec. 721 (Mass. 1861) (assault and battery and false arrest); Worley v.
Inhabitants of Town of Columbia, 88 Mo. 106 (1885) (false imprisonment); Elliot v. City
of Philadelphia, 75 Pa. 347 (1874) (letting horse run away and be killed after plamtxff’
arrest).
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Over and over the courts drone the magic names of these cases, a
litany which sounds well into the twentieth century.** And then we turn
to a 1947 decision of the Municipal Court of Appeals for the capital of
the nation. It cites Buttrick v. City of Lowell,* vintage Lincoln, for the
proposition that there was no ratification when the District of Columbia
auhorized its corporation counsel to defend policemen against a charge
that they broke into the plaintiff’s house and placed another in posses-
sion!4¢

A great historian has said that the American people rose admirably
to the emergency presented by “the phenomenon of a great population
everywhere clotting into towns,” and that there developed in place of
rural neighborliness a spirit of “impersonal social responsibility which
devoted itself, with varying earnestness and success, to questions of pure
water, sewage disposal and decent housing for the poor.”*” He has also
noted, however, the “lack of unity, balance, planfulness in the advances
that were made,” and that urban progress was “experimental, uneven,
often accidental.”*® An examination of the legal history of this time,
centered on municipal responsibility for police torts, reveals that the
“impersonal social responsibility” is lacking in this area, and that prog-
ress in the law was in fact stultified by the comfort provided by a rule.

It is not only because fresh thought has been choked by historical
dust that liability has beén denied. Missouri, prodded by a thoughtful
plaintiff’s attorney, took a critical look at immunity while considering an
allegation based on a policeman’s assault in the city jail.** But the court
refused to abrogate the doctrine. It noted that immunity had begun with
“the abhorrent theory that the king can do no wrong,” but said that the
old concept had new reasons, centered on the “unlimited possibilities of
the wasteful and dishonest dissipation of public funds.”

This financial argument was one of the oldest rationalizations for
immunity. Indeed, it was one of those used by Lord Kenyon in the
hoary English case of Russell v. Men of Devon’ which serves as a

44. For examples of cross-sterilization by the cases mentioned, on both sides of 1900,
see the following: Tzatzken v. City of Detroit, 226 Mich. 603, 198 N.W. 214 (1924); Hinds
v. City of Hannibal, 212 S.W.2d 401 (Mo. 1948); McKay v. City of Buffalo, 9 Hun. 401
(N.Y. 1876) ; Mclthenney v. City of Wilmington, 127 N.C. 146, 37 S.E. 187 (1900); Kelly
v. Cook, 21 R.I. 29, 41 Atl. 571 (1898) ; Owensby v. Morris, 79 S.W.2d 934 (Tex. Civ. App.
1935) ; Simpson v. City of Whatcom, 33 Wash. 392, 74 Pac. 577 (1903).

The work probably most-cited in the cases is Dillon, MunicipAL CORPORATIONS (sev-
eral editions, beginning 1872). Later, many courts cited Shearman and Redfield, Law orF
NEecricence (first published 1913). °

45. Supra note 43.

46. Savage v. District of Columbia, 52 A.2d 120 (Mun. Ct. App. 1947). This case cited
a District case of 1876, Grumbine v. City of Washington, 2 MacArth. 578, 29 Am. Rep.
626, which in turn cited Buttrick, supra note 43.

47. Arthur M. Schlesinger, Tae Rise oF THE CITY, 1878-1898, at 120 (1933).

48, Ibid.

49. Hinds v. City of Hannibal, 212 S.W.2d 401 (Mo. 1948).

50. 2 Term Rep. 667, 100 Eng. Rep. 359 (K.B. 1788).
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popular scapegoat for present-day attacks on immunity. It is very
interesting, however, that Devon was an unincorporated area, and that
Lord Kenyon emphasized that there was “no corporation fund.” It is
interesting because near the middle of the twentieth century we find the
financial argument, presumably tacitly at the roots of many early Ameri-
can decisions, being stated baldly with reference to the modern municipal -
corporation.’’ It is somewhat curious that the firm establishment of
insurance, which has been utilized in some statutory areas to broaden
municipal liability for certain torts,® should have been paralleled in
relatively recent decisions by such explicit declarations of the financial
rationale for immunity.

An old Illinois decision exemplifies one of the neatest arguments
against municipal liability. The plaintiff charged false imprisonment.
The court impaled him on one horn of a dilemma by saying in effect that
there were two kinds of acts which a town constable could commit—Iawful
and unlawful—and that the town was not liable for the “unauthorized,
illegal and oppressive acts of the officer.”®® This sounds very much akin
to the agency conception of “scope of the employment,” although more
often than not the courts do not speak explicitly in agency language.
The other horn of the dilemma was fashioned by the Pennsylvania court
when the plaintiff alleged that policemen had killed his valuable racing
mare, stuck in a culvert, without giving him a chance to extricate her.
The court first premised that if the policemen were not acting in the
scope of their employment, the defendant townships would not be liable.
Then it used the magic of subsuming the “police power” under the
“governmental” label, and said that if the policemen were exercising
that power, the townships would not be liable anyway.5*

It should be said that the courts recognized even during the early
years of the reign of immunity that something seemed wrong. A series
of prison cases reflects this recognition.’® For instance, the Rhode Island

51. In addition to the Hinds case, supra note 49, see Gentry v. Town of Hot Springs,
227 N.C. 665, 44 S.E.2d 85 (1947). The Gentry court said that although there were “fine
distinctions” in the decisions, “the doctrine itself is regarded as essential, else it would be
impossible to say where the liability of a municipal corporation would end, or how heavy a
burden might be imposed on those who sustain its existence.” For a less obvious reference
to this rationale, see Lucas v. City of Los Angeles, 10. Cal. 2d 476, 75 P.2d 599 (1938)

52. See, e.g., text with note 177 infra.

53. Town of Odell v. Schroeder, 58 Ill. 353 (1871).

" 54, Q.E.D. Boorse v. Springfield Twp., 377 Pa. 109, 103 A.2d 708 (1954). Other deci-
sions which use one or both horns of the dilemma: Brown v. Town of Eustis, 92 Fla. 931,
110 So. 873 (1926); City of Nampa v. Kibler, 62 Idaho 511, 113 P.2d 411 (1941); Peters
v. City of Lindsborg, 40 Kan. 654, 20 Pac. 490 (1889); Buttrick v. City of Lowell, 1
Allen 172, 79 Am. Dec. 721 (Mass. 1861), Connelly v. City of Sedalia, 222 Mo. App. 109,
2 SW.2d 632 (1928); Elliott v. City of Philadelphia, 75 Pa. 347 (1874); Royce v. Salt
Lake City, 15 Utah 401, 49 Pac. 290 (1897).

55. Kelly v. Cook, 21 R.I 29, 41 Atl. 571 (1898). To the same effect, see Gray v.
Mayor of Griffin, 111 Ga. 361, 36 S:E. 792 (1900) ; and Brown’s Adm’r v. Town of -Guyan-
dotte, 3¢ W. Va. 299, 12 S.E. 707 (1890).
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weight of urbanization.?** Naked demography may not be suitable for
inclusion in appellate argument, but it would seem that it is at least
one persuasive factor in judicial decision. If the attorney cannot mention
it overtly, he should at least be aware of its implications.

V. THE Law SEEks A NEw FoorHOLD

The vanguard courts had barely solved one set of problems by
allowing actions where no action had existed, when new problems arose.
It is useful to analyze Florida for an example of the kind of issues which
the new solution posed. It will be recalled that the landmark Florida
decision of Hargrove v. Town of Cocoa Beach*® found liability against
a municipality in a fact situation concerning a jailer’s negligence. So
eager were plaintiffs’ attorneys in Florida to test the ground under this
case that in a little over five years, a remarkable total of ten cases
involving intentional torts were decided at the appellate level. To analyze
these decisions is to examine the problems and challenges of common-law
jurisprudence in microcosm.

There are three intermediate appellate districts in Florida. THE
FIRST DISTRICT originally attacked the intentional torts problem by
dictum in a case involving allegations of assault and battery by an arrest-
ing officer.2%® The court then proceeded to limit Hargrove to negligence, by
indirection and strong dictum in two subsequent cases. It set down an
indirect limitation in Middleton v. City of Fort Walton Beach**® which
concerned an allegation that the plaintiff was arrested on a warrant that
both the issuing clerk and the arresting officer knew was void. Taking a
small leaf from Hargrove’s book, the court noted that the supreme court
had said in Hargrove that its decision was not to be construed to apply
to “quasi-judicial” acts, and said that the acts involved here came under
that category.?®® By its characterization of the suit as one to ‘“recover

204, The author is of course aware of the dangers attending the selection of any
variables as examples. Naturally, these particular tables include, sub silentio, a host of
factors attendant on urbanization. One may note informally, for instance, that the liability
states as a whole would be ranked as relatively sophisticated culturally. This factor
would present obvious implications for the life of the mind in general, and the judicial
mind in particular.

205. 96 So.2d 130 (Fla. 1957), discussed in text with notes 145-148 supra.

206. Ragans v. City of Jacksonville, 106 So.2d 860 (Fla. 1st Dist. 1958). The court
affirmed a dismissal because of the plaintiff’s failure to observe notice provisions. However,
it took occasion to say that the Jacksonville Charter provision immunizing the city
unless damage was attributable to “the gross negligence of the City” was void. The court
said that the Supreme Court had “specifically held that a municipality is liable for the
torts of its police officers under the doctrine of respondeat superior.” It said that this
“clearly” meant that “municipal tort liability cannot be validly restricted solely to suits . . .
arising out of gross negligence.” It would seem that more than one interpretation
may be placed on this statement, but the problem is moot because of the subsequent decisions
discussed in text accompanying notes 207-09 supra.

207. 113 So.2d 431 (Fla. 1st Dist. 1959).

208. This view is severely criticized in a thoughtful note, 14 U, Mram1 L. Rev. 634
(1960). ‘
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damages for an alleged intentional tort,” and its italicization of the fact
that Hargrove involved a negligent tort, the court implied that this
distinction also influenced its decision. This implication was made
explicit in a subsequent decision in which the plantiff charged that a
Jacksonville policeman broke into his premises and searched them “with
great and negligent disregard for the plaintiff’s right of privacy.”?*®
Holding the allegation sufficient on negligence—a holding perhaps worthy
of extended comment in itself—the court said by dictum “again that . . .
Hargrove . . . should not be extended to include . . . intentional torts.”
It reiterated its disagreement to such an extension, which it said
it had expressed in Middleton.

THE SECOND DISTRICT examined the issue but did not cross
swords with it, in two dicta involving, among others, allegations of mali-
cious prosecution.?® Both decisions made a detailed review of case law,
both pre- and post-Hargrove, but the review concluded inconclusively.
In Gordon v. City of Belle Glade,?** the court noted the plaintiff’s con-
tention that Hargrove had accepted the liability-oriented dissents in the
previous Bethel and Williams cases.>*? It admitted that if this argument
were correct, those dissents “could be deemed controlling,” because of
the similarity of the fact pattern in Bethel to the instant case. However,
the court said that Hargrove did not overrule these two predecessors.
Therefore, the issue remained undecided.

THE THIRD DISTRICT then proceeded to spice the stew pun-
gently. It first considered a complaint of malicious arrest and unlawful
imprisonment, in City of Miami v. Albro?'® Although reversing and

remanding a verdict for the plaintiff on other grounds?'* the court said
baldly:

We . . . hold that a municipal corporation may be held liable
for torts of the nature alleged in the complaint now before us.?®

Within one year, the court apparently had backed up a bit from this
position. It reversed a plaintiff’s directed verdict in the well-publicized
case of City of Coral Gables v. Giblin,>*® which concerned the arrest and
imprisonment of the wife of a Dade County circuit judge. The court

209. Thompson v. City of Jacksonville, 130 So.2d 105 (Fla. 1st Dist. 1961).

210. Calbeck v. Town of South Pasadena, 128 So.2d 138 (Fla. 2d Dist. 1961), and
Gordon v. City of Belle Glade, 132 So.2d 449 (Fla. 2d Dist. 1961). '

211. Supra note 210. :

212. City of Miami v. Bethel, 65 So.2d 34 (Fla. 1953), and Williams v. City of Green
Cove Springs, 65 So.2d 56 (Fla. 1953), both discussed at text with notes 78-84 supra.

213. 120 So.2d 23 (Fla. 3d Dist. 1960).

214, The plaintifi had contended that his action rested on the use of excessive force,
regardless of the validity of the arrest. The court, reversing with leave to amend on that
point, said in effect that the legality of the arrest was crucial.

215. City of Miami v. Albro, 120 So.2d 23, 27 (Fla. 3d Dist. 1960).

216. 127 So.2d 914 (Fla. 3d Dist. 1961).
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based its decision on an old judicial saw, the idea that the city could
not authorize an “illegal act,” for example, an arrest outside its terri-
torial limits.>'" The court was compelled to note both the city’s con-
tention that Hargrove did not extend to intentional torts, and Mrs.
Giblin’s contention that it did. It concluded that “Certainly some of the
language of that decision supports the appellee’s view”!?® Judge
Pearson’s remark in dissent that Hargrove had created a new need for
“markers”?!® seemed understatement.

The markers were not long in coming. The Third District veered
initially toward the old ground of immunity. A two-man majority af-
firmed a judgment for the defendant per curiam in Skerwood v. City of
Miami Beach.?® Judge Pearson dissented briefly, saying that the case
involved “an intentional tort of a police officer for which the City can be
held liable under the doctrine of respondeat superior.” A Third District
panel ostensibly confirmed this course in its refusal a few weeks later
to answer a certified question regarding municipal liability for a police
assault and battery.?2%

And then, just before this article went to press, the Third District
resolutely declared for liability. The vote in Simpson v. City of Miami**°®
was divided,?** but the holding was unmistakable:

We hold, on the authority of Hargrove v. Town of Cocoa Beach
. . . that the defendant municipality does not enjoy immunity
from liability for the intentional torts of its police officers com-
mitted in the course or scope of their employment.?2d

The court pinpointed the broad policy base of Hargrove, noting
that the supreme court in that decision had scorned the piecemeal “prun-
ing” of immunity and had blasted the immunity concept as “archaic and
outmoded.” It quoted the statement in Hargrove that ‘“the time has
arrived to face the matter squarely in the interest of justice and place
the responsibility for wrongs where it should be.” It refused to find
controlling significance in “a restatement of the holding in which [the
Hargrove court] used the word ‘negligence.” ” The significant limitation,

217. For nineteenth century beginnings of this device, see text with notes 53-54 supra.
The Supreme Court affirmed the Third District in Giblin, but on a different theory, based
on the idea that there was a legal arrest and retaking. 149 So.2d 561 (Fla. 1963).

218. City of Coral Gables v. Giblin, 127 So.2d 914, 918 (Fla. 3d Dist. 1961).

219. Id. at 922.

220. 148 So.2d 293 (Fla. 3d Dist. 1963).

220a. See Jaworski v. City of Opa-locka, 149 So.2d 566 (Fla. 3d Dist. 1963). The
court said that it “does not appear that the question is without controlling precedent
in this state.” It should be noted that the acts in question were alleged to have been com-
mitted after arrest without a warrant for a misdemeanor not committed in the presence of
the arresting officer.

220b. Case No. 62-357 (Fla. 3d Dist., August 6, 1963).

220c. Judge Carroll wrote the majority opinion, joined by Judge Pearson. Chief Judge
Barkdull dissented.

220d. Simpson v. City of Miami, note 220b supra, at 4.
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the court said, is found not in “the nature of the tort, but in the nature
of the act, as to whether it is within the course or scope of employ-
ment.))220e

The court emphasized that its holding was derived from Hargrove
“read in full.” It declared explicitly that there was now a conflict among
the appellate districts,”** thus inviting review at the supreme court
level.?*? In the view of this writer, Simpson sailed the true course. For
Simpson was the first time that Hargrove had been read as it was writ—
“in full.”

When Hargrove was decided, it set the appellate courts of Florida
adrift on a lonely judicial sea; the old familiar landmarks were gone.
However, within half a decade, two of the three districts had found har-
bors on opposite shores. The better port appeared at the confluence of
two ideas, flowing from Hargrove and Simpson. One idea emphasized the
demands of justice in the context of a realistic appreciation of the nature
of the modern municipal corporation. The other argued the application
of established principles of respondeat superior to intentional torts. Ex-
perience and logic both pointed to liability.

One other problem has arisen in connection with police cases—the
provocative issue of municipal liability for a negligent failure to act. In
Florida, a pre-Hargrove police case®*® and a post-Hargrove fireman
case?® indicate the scope of the problem. A dissenting opinion in an
Illinois appellate decision may point the way to new municipal responsi-
bility. In that case, Adamczyk v. Zambelli*® the plaintiff charged that
the city’s policemen were negligent in failing to suppress the unlawful
explosion of fireworks by participants in a church parade. The majority
distinguished Illinois’ breakthrough holdings in school district and

220e. Id. at 2. It may be noted that the blackletter law of RESTATEMENT (SECOND)
AGENCY § 245 (1958) says: “A master is subject to liability for the intended tortious harm
. . . done in connection with the servant’s employment, although the act was unauthorized,
if the act was not unexpectable in view of the duties of the servant.”

221. The court cited Middleton, text with notes 207-08 supra; Thompson, note 209
supra; Calbeck, note 210 supra; and Gordon, text with notes 210-11 suprg. It said that
“to the extent” that these cases “are decisions that Hargrove does not encompass intentional
torts, our decision in this case is in conflict therewith.”

222. See Fra, Consrt. art. V § 4(2).

223. Woodford v. City of St. Petersburg, 84 So.2d 25 (Fla. 1955). The plaintiff was
bowled over in his yard by some boys who organized a “flying wedge” to chase baseballs
from the nearby Yankee training field. He claimed that the police force was negligent
because it knew of the boys’ custom and did not stop them. The pre-Hargrove court
reversed a dismissal, apparently on the grounds that proprietary functions were involved
in the keeping of a ball field. However, it said that its holdings at that time on strictly
governmental functions dictated that “a municipality should not be liable for the negligent
failure of its police force to act when action would appear to be indicated.” Id. at 26.

224. Steinhardt v. Town of North Bay Village, 132 So.2d 765 (Fla. 3d Dist. 1961)
(recovery denied on allegation of city’s negligent failure to protect property from fire loss;
refusal to extend Hargrove).

225. 25 TIL. App. 2d 121, 166 N.E.2d 93 (1960).
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policeman cases®® by saying that they involved “affirmative negligent or
wilful acts by municipal employees.”

But the dissenter, Justice Kiley, said that the case “calls for a further
step in the direction of the trend away from governmental immunity”
shown by the Illinois breakthroughs. He did say that the fact that the
policemen had “furthered the violation” of a fireworks permit by ‘“po-
licing the parade’” made the case “something more than mere omission.”
Yet even if the case was not strictly a “failure to act,” the dissent thrust
in the direction of allowing recovery for this kind of negligence.

Another new outrider had appeared in the attempt to extend the
frontiers of municipal liability for police torts.

CoNCLUSION

We have now traced a single strand of legal history through more
than a century of development. That strand began on a dark and lonely
street in New Orleans when men were chattels. The law that was made
then was perhaps worthier of those times, but it survived to rule different
days and different conditions. The nationalizing forces of the Civil War,
the quickening of industrialism and the coming of the city as a potent
force in society were accompanied, ironically, by the acceptance all over
America of the idea that municipalities should be immune from suit for
the torts of police officers. With the coming of the twentieth century,
a few courts repudiated the immunity doctrine in certain areas, here
and there to recede but occasionally, as in the case of Florida, laying a
solid foundation for future progress.

Then there came an awakening in the schools of law, even as the
doctrine petrified into tradition. Bold men in those schools began to
say that the law should be responsive to the powerful forces which had
seized American life. This attack on the old legal ways was but a
facet of the mighty revolt against doctrine which swept the intellectual
community of this country and of the Western world, in all the social
and physical sciences. Like many of their cohorts, teachers of law
launched campaigns for reform in many areas. Their battles began in
the legal publications. A sterling example was furnished by the attack
on governmental tort immunity of Edwin M. Borchard, well-known where
the great minds of the law came together, but relatively unsung in the
general textual treatments of American intellectual development. He
attacked this problem passionately, writing from a background of broad
scholarship which encompassed the progress of European jurisprudence.
Then he literally carried his attack to the courts. Thus, we find him
presenting an amicus brief when a citizen is accidentally shot down
by a New York City policeman. Advocacy combined with scholarship
in this movement for reform.

226. See text with notes 149-153 supra.
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Combined with this attack from academe there came an increasing
urbanization. One may read between the lines of the cold census figures
the requirements which arose for more municipal services of every kind,
including police protection. The ramifications of this development in-
evitably must have set ablaze the fuel provided by the scholars. Thus,
we find New York, largest state in the nation, with the largest city,
quietly leading the way with an interesting amalgam of case and statute
liability for police torts.

And then, half a century after Dean Pound’s germinal articles, four
decades after Borchard’s focused attack, there begins a dramatic series
of decisions, burning with brush fire effect, to wipe away the old immu-
nity. Ideas and the pressure of people had broken through. If there
remained a solid resistance movement, there were cracks even in the
status quo states. '

The courts of the breakthrough states recognized the proddings of
scholars, the demands of simple justice and the trends of their own
decisions, and took a step forward in the perpetual renewal process that
is creative jurisprudence.. It appears certain that the highest courts of
the other jurisdictions must recognize the need for judicial initiative
against governmental immunity. When the proper case presents itself,
perhaps the Minnesota solution is best: Prospective abrogation with a
stay of execution for the doctrine until the adjournment of the next
legislature.

This technique presents legislators with a fait accompli, demanding
action against a deadline. However, it recognizes the need for legis-
lative consideration of the entire problem area,??” and its use may pay
sufficient deference to the legislature to avoid the kind of severe reaction
we have seen in California and Illinois. Failing legislative action, govern-
mental units will at least be vouchsafed a period in which to make
insurance arrangements. The use of this method would seem to outweigh
in practical advantage what it may cost in individual hardship, one may
even say injustice.

Finally, the courts which make the inevitable break with the old
doctrines must look to the new problems which their decisions set boiling.
These problems appear in sharp focus in Florida, where the courts have
struggled valiantly for a new foothold, a new set of rules. A new sense
of judicial responsibility has created a new judicial birth of freedom. In -
turn, freedom has produced more responsibility.

227. See Pounp, THE Seimur oF THE CoMmoON Law 190-91 (1921).



