University of Miami Law School
University of Miami School of Law Institutional Repository

University of Miami Law Review

10-30-2018

UN. Sovereign Immunity: Usin%)the Haitian
Experience to Transition from Absolute to

Qualified Immunity

Brianna Sainte

Follow this and additional works at: https://repositorylaw.miami.edu/umlr

b Part of the Human Rights Law Commons, and the International Law Commons

Recommended Citation

Brianna Sainte, U.N. Sovereign Immunity: Using the Haitian Experience to Transition from Absolute to Qualified Immunity, 73 U. Miami L.

Rev. 334 ()
Available at: https://repositorylaw.miami.edu/umlr/vol73/iss1/9

This Note is brought to you for free and open access by University of Miami School of Law Institutional Repository. It has been accepted for inclusion

in University of Miami Law Review by an authorized editor of University of Miami School of Law Institutional Repository. For more information,

please contact library@law.miami.edu.


https://repository.law.miami.edu?utm_source=repository.law.miami.edu%2Fumlr%2Fvol73%2Fiss1%2F9&utm_medium=PDF&utm_campaign=PDFCoverPages
https://repository.law.miami.edu/umlr?utm_source=repository.law.miami.edu%2Fumlr%2Fvol73%2Fiss1%2F9&utm_medium=PDF&utm_campaign=PDFCoverPages
https://repository.law.miami.edu/umlr?utm_source=repository.law.miami.edu%2Fumlr%2Fvol73%2Fiss1%2F9&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/847?utm_source=repository.law.miami.edu%2Fumlr%2Fvol73%2Fiss1%2F9&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/609?utm_source=repository.law.miami.edu%2Fumlr%2Fvol73%2Fiss1%2F9&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:library@law.miami.edu

U.N. Sovereign Immunity: Using the
Haitian Experience to Transition from
Absolute to Qualified Immunity

BRIANNA SAINTE"

The United Nations (“U.N.”) has been looked at globally
and historically as an international organization that has
given aid to millions of people in the hopes of promoting
peace and reducing human rights violations. It is no surprise
then that many countries have welcomed U.N. troops with
open arms in the hopes of stabilizing communities. However,
instead of receiving aid, imagine receiving a deadly disease.
Imagine having the nearby river that has been your only

* J.D. Candidate 2019, University of Miami School of Law. Being of Haitian
descent, I wrote on this topic and the personal stories underlying it because I
wanted to shine a light on the injustices felt in Haiti and make a small contribution
to the community I love so much. Despite the topic of this paper being one of
strife and sadness, I see Haiti through a different lens than most. It is a country
full of resilient people who carry with them a resilient pride for their country. It is
a beautiful country full of unspoken natural wonders. It is a fact that Haiti has
suffered throughout its history both financially and environmentally, the cause of
which can be traced to the negative treatment Haiti received from nation states
during the time of Haiti’s slave rebellion. The fact that Haiti is not remembered
as the first ever successful slave uprising is unfortunate. But Haiti nonetheless
deserves to be respected for the place it has in history, specifically black history.
I would personally like to thank my mother, Linda Sainte, for teaching me to al-
ways be proud of my Haitian heritage. Next, I would like to thank my aunt, Joce-
lyne Petit, who took the initiative to move back to Haiti and start a business,
thereby fostering a permanent connection between Haiti and myself along with
the rest of the second generation of my family who reside in the United States. I
would also like to thank Professor James Nickel for being my faculty advisor in
this endeavor and providing me with a sounding board to bounce ideas off of.
Finally, I would like to thank my friends Megan Cheney, Alyssa D’Bazo, Chris-
tina Robinson, and Kristin Taylor who helped me through the all nighters of writ-
ing this Note with encouragement and snacks. Specifically, Megan and Christina,
who willingly gave me the use of their cat Ellie for emotional support as I wrote
the final words of this Note.
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source of water for drinking, laundry, and bathing for dec-
ades turned into a waste dump. It is from that river turned
waste dump that you—and hundreds of thousands of other
innocent people—have now contracted cholera.

This was the reality for thousands of Haitian citizens
who now continue to suffer from cholera due to a U.N.
base’s negligent disposal of its troops’ waste into a river the
Haitian citizens depended on for survival. Despite being re-
sponsible for the cholera epidemic now plaguing Haiti—a
third world country with too few resources struggling to sup-
port its citizens—the U.N. has failed to not only properly re-
spond to the outbreak, but also to accept legal responsibility

This Note discusses different options to bring about fi-
nancial, legal, and actual relief to the victims of the cholera
outbreak in Haiti. It reviews the failed attempts of Haitian
victims to hold the U.N. legally accountable for its actions
and seeks to answer the following question: in what ways
can relief be achieved, if at all, in the human rights realm.
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INTRODUCTION

“[TThe maintenance of international peace and security” is the
mission statement put forth by the United Nations (“U.N.”), an in-
tergovernmental organization created in 1945 in response to the
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tragedy of the World War II.! What was once a fledgling alliance
between fifty-one member states to prevent another world war has
now grown into the largest intergovernmental organization compris-
ing of 193 member states.” To realize the U.N.’s mission, U.N.
peacekeeping troops are deployed to various parts of the world with
the responsibility of creating the infrastructure needed to establish
and maintain peace.> However, this task involves a complex web of
international and domestic law and leaves large, gaping holes in ju-
risprudence concerning international organizations and the ability of
the U.N. to operate within those gaps without consequence or ac-
countability.*

It is common practice for the U.N. to set up Status of Force
Agreements (“SOFAs”) between itself and the foreign state in which
peacekeeping troops are to be deployed.” Under the 1994 Conven-
tion on the Safety of United Nations and Associated Personnel, all
involved parties, including nation states and U.N. subsidiaries, are
obliged to enter into SOFAs that cover all activities and personnel
associated with U.N. operations in a foreign state.® SOFAs involv-
ing U.N. peacekeeping operations customarily contain an immunity
clause that reinforces the 1946 Convention on the Privileges and Im-
munities of the United Nations (“General Convention™) and the
U.N. Charter.” Together, the 1946 and 1994 conventions grant the

' What We Do, UNITED NATIONS, http://www.UN.org/en/sections/what-we-
do/ (last visited June 24, 2018).

2 History of the United Nations, UNITED NATIONS, http://www.UN.org/en/
sections/history/history-united-nations/ (last visited Sept. 14, 2018); International
Organization, NAT'L GEOGRAPHIC, https://www.nationalgeographic.org/ency-
clopedia/international-organization/ (last visited Dec. 10, 2017); Member States,
UNITED NATIONS, http://www.UN.org/en/member-states/ (last visited Sept. 14,
2018).

3
4

International Organization, supra note 2.
See generally Rosa Freedman, U.N. Immunity or Impunity? A Human
Rights Based Challenge, 25 EUR. J. OF INT’L L. 239, 242-45 (2014) (discussing
developments in jurisprudence over the past fifty years moving away from giving
intergovernmental organizations absolute immunity).

5 Dieter Fleck, The Legal Status of Personnel Involved in the United Nations
Peace Operations, 95 INT’L REV. RED CROSS 613, 621 (2013).

¢ Id. at 620-21; GA Res. 49/59, annex, Convention on the Safety of United
Nations and Associated Personnel (Dec. 9, 1994), 34 1.L.M. 482 [hereinafter
Safety Convention].

7 Safety Convention, supra note 6; see U.N. Charter art. 105, 9 1; Conven-
tion on the Privileges and Immunities of the United Nations art. 2, Feb. 13, 1946,
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U.N. sovereign immunity and immunity for civilian personnel work-
ing on behalf of the UN.® While immunity is viewed as necessary
to ensure the effective performance of peace operations, SOFAs
drafted for U.N. peacekeeping operations provide countermeasures
to safeguard the rights of private citizens and the host country itself.’
It is these countermeasures, including alternative dispute resolution
mechanisms such as the establishment of claims commissions and
lump-sum payments, that the U.N. uses to justify the immunity
granted to it in the SOFAs.!° In theory, SOFAs are meant to help
close the gap between international and domestic law.!! In practice,
however, this goal is rarely ever reached.!?

In recent years, questions have arisen regarding the lack of ac-
countability when countermeasures included in SOFAs have failed
to be implemented, which has allowed for the actions of the U.N. to
go unchecked due to its benefit of receiving immunity.!? Such a fail-
ure is exemplified by the U.N.’s operations in Haiti over the last
seven years. In 2010, a cholera outbreak occurred that ravaged the
already devastated country of Haiti.!* When reports emerged that
the U.N. may have been responsible for the outbreak, the U.N. de-
nied responsibility.!> With the cholera epidemic now affecting over

1 U.S.T. 1418, 1 U.N.T.S. 15. [hereinafter Privileges and Immunities Conven-
tion]; see also Freedman, supra note 4, at 247-8 (describing the immunities af-
forded by the U.N.’s Model SOFA).

8 Safety Convention, supra note 6; Privileges and Immunities Convention,
supra note 7; Freedman, supra note 4, at 243 (“[M]ost [states] insist that the
U.N. ... retains absolute immunity.”).

®  Fleck, supra note 5, at 615-16 (describing the origins of immunity and its
application in peacekeeping operations); Freedman, supra note 4, at 247 (apprais-
ing the Model SOFA and its provisions for alternative dispute resolution mecha-
nisms as countermeasures to peacekeepers’ immunity).

10 Freedman, supra note 4, at 241, 245-47.

11 See Fleck, supra note 5, at 621, 629-34 (discussing common tensions and
regulatory gaps that arise when international bodies and state governments nego-
tiate and implement SOFAs).

2 1d

13 See Freedman, supra note 4, at 246.

4 Somini Sengupta, U.N. Apologizes for Role in Haiti’s 2010 Cholera Out-
break, N.Y. TIMES (Dec. 1, 2016), https://www.nytimes.com/2016 /12/01/world/
americas/united-nations-apology-haiti-cholera.html.

15 Id.; Kristina Duagirdas & Julian Davis Mortenson, Contemporary Practice
of the United States Relating to International Law, 108 AM. J. INT’L L. 784, 819
(2014).
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hundreds of thousands of Haitian victims, a global spotlight has
been placed on the ramifications felt by Haitian victims who have
yet to obtain monetary relief from the operations conducted by U.N.
peacekeepers within that region.!®

Many international news articles and journals have focused on
the epidemic in Haiti and the U.N.’s lack of accountability.!” This
Note will focus on possible avenues of relief for Haitian victims. It
will also address as future policy solutions that combat U.N. immun-
ity in the hope that, in the midst of the complex conversation con-
cerning how the U.N. will be allowed to operate in the future, the
victims who were affected by the cholera outbreak may somehow
achieve the justice they deserve.

Part I of this Note will summarize the beginnings of the cholera
outbreak in Haiti as well as its impact on the locals, thereby detailing
the foundation for the causal element of a legal framework that will
also be discussed. Part II will examine the legal arguments presented
by the victims in a previous petition to the U.N. as well as civil ac-
tions brought in United States federal courts. Part III will detail the
lives of just a few of the victims of the cholera outbreak, so as to
remember those victims and survivors who are sometimes forgotten.
Finally, Part IV will examine the idea of using a human-rights based
approach to challenge the U.N.’s absolute immunity. It will also dis-
cuss how such a challenge can lead to the emergence of a new norm
in which the U.N. operates under a modified immunity.

1. ORIGINS OF THE CHOLERA OUTBREAK IN HAITI

In August 2016, six years after the first cases of cholera were
reported in 2010, then Secretary General Ban Ki-moon of the U.N.

16 Randal C. Archibold & Somini Sengupta, U.N. Struggles to Stem Haiti
Cholera Epidemic, N.Y. TIMES (Apr. 19, 2014), https://www.nytimes.com/2014/
04/20/world/americas/U.N.-struggles-to-stem-haiti-cholera-epidemic.html;
Sengupta, supra note 14.

17" See, e.g., American Society of International Law, Contemporary Practice
of the United States Relating To International Law, 111 AM. J. INT’L L. 155, 162
(2017); Thomas G. Bode, Cholera in Haiti: United Nations Immunity and Ac-
countability, 47 GEO. J. INT’L L. 759 (2016); Farhana Choudhury, The United Na-
tions Immunity Regime: Seeking a Balance between Unfettered Protection and
Accountability, 104 GEo. L.J. 725 (2016); Duagirdas & Mortenson, supra note
15, at 819; Devika Hovell, Due Process in the United Nations, 110 AM. J. INT’L
L. 1(2016).
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publicly acknowledged, for the first time, that the U.N. “played a
role” in the cholera outbreak in Haiti.'® The public announcement
also came five years after an independent, four-person panel of ex-
perts launched a full-scale investigation, under U.N. auspices, and
quietly released a report in 2011 that came to a similar conclusion.'”

Cholera, “an acute, diarrheal illness caused by infection of the
intestine with the bacterium Vibrio cholera,” is usually spread by
the ingestion of contaminated food or water.?’ Though the infection
is often mild and can result in no symptoms at all, symptoms can
turn severe and lead to death if treatment, such as proper rehydra-
tion, is not administered.?! Symptoms include severe dehydration,
extreme vomiting, dizziness, and diarrhea.?

The source of the initial cholera outbreak in Haiti was traced to
a U.N. base located in the rural Centre Department of Haiti.?* Spe-
cifically, the base was a United Nations Stabilisation Mission in
Haiti (“MINUSTAH,” an acronym of the French name) camp lo-
cated in the Mirebalais commune, which was constructed in 2004 .24
The victims of the first cholera cases in over half a century lived
near the MINUSTAH camp, which at the time quartered U.N.
peacekeepers who had just arrived from Nepal.?> The Nepalese sol-
diers arrived between October 8th and October 24th of 2010.2°
Though it was customary to conduct a basic health screening for
U.N. troops, the U.N. did not require testing for individuals who
failed to show any active signs of an infectious disease.?” Therefore,

18 Jonathan M. Katz, U.N. Admits Role in Cholera Epidemic in Haiti, N.Y.
TiMES (Aug. 17, 2016), https://www.nytimes.com/2016/08/18/world/ameri-
cas/united-nations-haiti-cholera.html.

19 ALEJANDO CRAVIOTO ET AL., FINAL REPORT OF THE INDEPENDENT PANEL
OF EXPERTS ON THE CHOLERA OUTBREAK IN HAITI 29 (2011).

20 Cholera— Vibrio cholerae infection, CTR. FOR DISEASE CONTROL AND PRE-
VENTION, https://www.cdc.gov/cholera/general/index.html (last visited Dec. 11,
2017).

2.

2

23 CRAVIOTO, supra note 19, at 20-23; Duagirdas & Mortenson, supra note
15, at 819.

24 CRAVIOTO, supra note 19, at 8.

35 Katz, supra note 18.

26 CRAVIOTO, supra note 19, at 12.

27 Freedman, supra note 4, at 240.
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Nepalese troops did not undergo any testing for cholera before de-
ployment to Haiti.?® Rumors of a possible connection between the
newly-arrived Nepalese soldiers and the sudden cholera outbreak
began to spread, despite the initial denial of causation by senior of-
ficers.?” The rumors were further bolstered when the World Health
Organization reported that Nepal suffered from a cholera outbreak
in August 2010, leaving 1,400 people infected and eight dead.>°

The initial inspection of the MINUSTAH camp itself revealed a
poor and faulty waste system.3! The construction of the water pipes
from the main toilet and shower area were deemed “haphazard” and
posed a serious risk of cross-contamination.*? Inspectors observed
that several of the pipes crossed over a drainage ditch that ran from
the camp and flowed directly into the Meye Tributary System
(“Meye”).>3 Furthermore, contractors hired by MINUSTAH staff
were seen disposing waste from the camp into a septic pit atop a hill
that was not only open and unsecure, but also only a short walking
distance from the southeast branch of the Meye.** The disposal site
was “susceptible to flooding,” causing it to overflow into the Meye,
which in turn flowed directly into the Artibonite River.>> The im-
portance of the Artibonite River to the Haitian community cannot
be overstated as it is not only a place for recreation and washing, but
also is the source of water thousands use to bathe, drink, and irrigate
their crops.®

After its investigation of the MINUSTAH camp, the panel con-
ducted comparative testing with cholera strains in Haiti and those
found in various parts of the world.>’ The testing method used,
known as Multiple-Locus Variable number tandem repeat Analysis
(“MLVA”), found that the isolated Haitian strains were all closely

B Id.

2 Nita Bhalla, U.N. Peacekeepers Not to Blame for Haiti's Cholera - Nepa-
lese Army, REUTERS (Nov. 10, 2010), https://www.reuters.com/article /idINIndia-
52626220101102.

0 1d.

3L CRAVIOTO, supra note 19, at 21-23.

2 Id. at21.

3 Id.

3 Id. at22.

3 Id.

36 Id. at 29.

37 Id. at 25-26.
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related to the cholera strains found in Nepal in 2009, as well as other
regions within South Asia.*® The data collected confirmed that the
cholera outbreak did not originate within the Haitian community it-
self, but was introduced by something foreign.* While the panel re-
port did not explicitly connect the Nepalese soldiers to the cholera
outbreak in Haiti, the research did point to such a connection, and it
was confirmed five years later by the U.N. secretary.*’

In a country in where citizens had little access to clean water,
and were already suffering from the devastating 2010 Haitian earth-
quake, the leakage of waste into the Artibonite River had devastat-
ing effects.*! Within ten weeks of the first cholera outbreak in the
communities surrounding the river, the disease had spread to all ten
departments or provinces of the country.*? In two years, the disease
killed 7,000 people and, as of the end of 2017, it has been the cause
of death for over 10,000 Haitians and led to the hospitalization of
over a million people.*?

Victims of cholera suffer from continuous vomiting and diarrhea
and, due to the lack of hospital resources within Haiti, the disease
itself has persisted for years.** The poor healthcare system was com-
pounded by the U.N.’s delayed response in combating the epidemic
because of its reluctance to admit its role in the cholera outbreak.*’
Had there been a more vigorous and efficient response by the U.N.
when the disease first broke out, the effects would have been mini-
mized and the disease contained.*®

Not only did the U.N. fail to appropriately respond to the cholera
outbreak when it first occurred, which lead to the disease’s rapid

38 Id. at 27-28.

3 Id. at 28.

40 Id. at 29; Katz, supra note 18.

41 See Sengupta, supra note 14.

42 Alex Weppelmann, Has Haiti’s Cholera Epidemic Become a Permanent
Problem?, HUFFINGTON POST (Apr. 11, 2016, 1:57 PM), https://www.huffing-
tonpost.com/the-conversation-us/has-haitis-cholera-epidem b 9662348 html.

4 Haiti Cholera Epidemic Kills 7,000, UPI (Jan. 7, 2012, 11:30 AM),
https://www.upi.com/Haiti-cholera-epidemic-kills-7000/34891325953846/; Rick
Gladstone, U.N. Brought Cholera to Haiti. Now It Is Fumbling Its Effort to Atone.,
N.Y. TIMES (June 26, 2017), https://www.nytimes.com/ 2017/06/26/world/amer-
icas/cholera-haiti-united-nations-peacekeepers-yemen.html.

44 Archibold & Sengupta, supra note 16.

45 Sengupta, supra note 14.

6 Id.
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spread, but also the U.N. has only recently created a plan for eradi-
cation—a plan that does not seem achievable.*’” At the time of ad-
mission in 2016, Secretary Ban Ki-moon announced the “New Ap-
proach” plan to eradicate cholera from the country.*® The plan de-
tailed the need for $400—500 million to (1) support cholera control
and response, (2) restructure Haiti’s sanitation system, and (3) pro-
vide assistance to those who were affected by the epidemic.*® As of
October 2018, however, only $9 million has been raised thanks to
the voluntary donations from countries including Nepal, South Ko-
rea, France, Chile, India, and Liechtenstein.”® The fund ran dry in
early 2017, leading to pleas from Antonio Guterres, Mr. Ban’s suc-
cessor as U.N. Secretary, to other member states for contributions.”!
However, as of October 2018, total funds remain at just $9 million.>
Without a steady stream of funds and donations, efforts to control
the spread of cholera in Haiti, as well as attempts to bring justice for
the thousands of victims, will be futile.>

II. THE UPHILL LEGAL BATTLE

A. Petition to the United Nations

With an admission of causation from the U.N., coupled with the
lack of voluntarily given resources, Haitian victims have attempted
to seek relief through the legal system, though that too has yet to

47 Editorial Board, U.N. Accepts Blame but Dodges the Bill in Haiti, N.Y.
TIMES (Mar. 21, 2017), https://www.nytimes.com/2017/03/21/opinion/U.N.-ac-
cepts-blame-but-dodges-the-bill-in-haiti.html; see G.A. Res. A/71/L.42, The New
United Nations Approach to Cholera in Haiti (Dec. 12, 2016).

48 Editorial Board, supra note 47; U.N. Haiti Cholera Response Multi-part-
ner Trust Fund, UNITED NATIONS, http://mptf.undp.org/factsheet /fund/CLHO0
(last visited October 4, 2018).

4 New U.N. System Approach on Cholera in Haiti, UNITED NATIONS,
http://www.UN.org/News/dh/infocus/haiti/Haiti_U.N. System Cholera.pdf (last
visited Dec. 15, 2017).

50 U.N. Haiti Cholera Response Multi-partner Trust Fund, supra note 48. The
countries that have donated as of October 2018 include the Bahamas, Belgium,
Belize, Canada, Cote d’Ivoire, Cuba, Cyprus, Grenada, Guyana, India, Ireland,
Israel, Italy, Jamaica, Liechtenstein, Luxembourg, Mexico, Myanmar, Nepal, the
Netherlands, Norway, Palau, Paraguay, Portugal, Senegal, Slovak Republic, Sri
Lanka, Sudan, Ukraine, Uruguay and Venezuela. /d.

5L Gladstone, supra note 43.

52 U.N. Haiti Cholera Response Multi-partner Trust Fund, supra note 48.

B Id.
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yield any results. The victims’ first plan of recourse was to petition
the MINUSTAH’s Claims Unit and the U.N. Headquarters shortly
after the Independent Panel report was released.’* On November 3,
2011, lead lawyers Mario Joseph and Brian Cocannon Jr., from the
Bureau des Avocats Internationau (“BAI”) and the Institute for Jus-
tice & Democracy in Haiti (“IJDH”), filed the petition on behalf of
over 5,000 victims of the cholera outbreak and referenced the find-
ings of the Independent Panel report to prove the element of causa-
tion.” The petition argued that the U.N. had jurisdiction over the
claims of the victims as mandated by the SOFA between Haiti and
the U.N. under Article VIL, 9 54 and Article VIII, § 55, and as such
had the ability to hear the claims.’® The excerpt from the SOFA be-
tween Haiti and the U.N. reads as follows,

Third-party claims for property loss or damage
and for personal injury, illness or death arising from
or directly attributed to MINUSTAH, except for
those arising from operational necessity, which can-
not be settled through the internal procedures of the
United Nations, shall be settled by the United Na-
tions in the manner provided for in paragraph 55 of
the present Agreement . . . .

Except as provided in paragraph 57, any dispute
or claim of a private-law character, not resulting
from the operational necessity of MINUSTAH, to
which MINUSTAH or any member thereof is a party
and over which the courts of Haiti do not have juris-
diction because of any provision of the present

5% Petition from the Institute for Justice & Democracy in Haiti to the U.N.
Chief Claims Unit and the Office of the United Nations Secretary-General, INST.
FOR JUST. & DEMOCRACY IN HAITI (Nov. 3, 2011), http://ijdh.org/wordpress/wp-
content/uploads/2011/11/englishpetitionREDACTED.pdf [hereinafter Petition].

55 Id at1,8-12.

56 Id. at 16; Agreement Concerning the Status of the United Nations Opera-
tion in Haiti, U.N.-Haiti, July 9. 2009, 2271 UN.T.S 251, 261-62
http://ijdh.org/wordpress/wp-content/uploads/2011/11/4-Status-of-Forces-
Agreement-1.pdf [hereinafter Agreement].
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Agreement shall be settled by a standing claims com-
mission to be established for that purpose.®’

With the Petition filed in accordance with the statute of limita-
tions, the Petitioners requested that a standing claims commission
be created to hear their claims and provide reparations.’® It was al-
leged in the Petition that the U.N. was liable for negligence, gross
negligence, and recklessness as a result of the poor sanitation con-
struction of the MINUSTAH camp and the U.N.’s lack of re-
sponse.>® The failed response, therefore, violated Haitian civil, crim-
inal, and constitutional law as mandated by the SOFA, as well as the
rights afforded to the Petitioners under international human rights
law.60

Based on these allegations, the Petitioners entreated the U.N. to
fairly and impartially adjudicate the claims through the creation of
a commission and to provide compensation for both the Petitioners
and other victims not listed in the petition.®! Unfortunately for the
Petitioners, their claims and requests for relief fell on deaf ears. Af-
ter fifteen months of evaluation without a response, a letter was writ-
ten to Mr. Concannon from Patricia O’Brien, the Legal Counsel of
the Secretary-General for Legal Affairs.®> The two-page document,
dated February 12, 2013, mostly detailed the many acts of charity
bestowed upon Haiti through U.N. efforts to control the spread of
cholera, but never admitted the fact that the U.N. was responsible
for the spread of the disease.®® Yet, in only a single paragraph com-
prised of two sentences did the U.N. directly respond to the claims
actually submitted.®* Within the letter, O’Brien uses Section 29 of

57
58

Agreement, supra note 56, at 261-62.

Petition, supra note 54, at 17. It may be noted that prior to the claimants’
petition, no standing claims commission had ever been established in spite. Freed-
man, supra note 4, at 247.

39 Petition, supra note 54, at 18-25.

0 1d.

81 Id. at 33-36.

62 Letter from the Patricia O’Brien, Legal Counsel of the Sec’y-Gen. for Le-
gal Affairs, to Brian Concannon, Esq., Director, Institute for Justice & Democracy
in Haiti (Feb. 21, 2013), http://opiniojuris.org/wp-content/uploads/Let-
tertoMr.BrianConcannon.pdf [hereinafter Letter].

0 Id.

4 Id.
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the Convention on the Privileges and Immunities of the United Na-
tions to justify why the claims of the Haitian victims were not re-
ceivable.®> Per that section,

[t]he United Nations shall make provisions for ap-
propriate modes of settlement of’ (a) Disputes arising
out of contracts or other disputes of a private law
character to which the United Nations is a party; (b)
Disputes involving any official of the United Nations
who by reason of his official position enjoys immun-
ity, if immunity has not been waived by the Secre-
tary-General.®

This section was intended to counterbalance the absolute im-
munity enjoyed by the U.N. and its subsidiaries.®’” However, the
U.N. found the claims of the Haitian victims to be contrary to Sec-
tion 29’s requirement that disputes arise out of a private nature.®®
Instead, the U.N. found that the “claims would necessarily include a
review of political and policy matters,” making the dispute one of
public law rather than private.®’

The U.N. never further explained why it labeled the claims as
public law.”® The letter did not provide a definition as to what is and
what is not considered public versus private law in the context of
international or domestic affairs, and neither does the General Con-
vention.”! Though there does not seem to be an international con-
sensus on a definition, Black’s Law dictionary defines public law as
“[t]he body of law dealing with the relations between private indi-
viduals and the government, and with the structure and operation of
the government itself; constitutional law, criminal law, and admin-
istrative law taken together.”’? Therefore, because the alleged tor-
tious actions arose out of the execution of the SOFA between the

S Id.

6 Privileges and Immunities Convention, supra note 7, art. 8, § 29.

7 See Kristen Boon, U.N. Flatly Rejects Haiti Cholera Claim, OPINIO JURIS
(Feb. 22, 2013, 1:35 AM), http://opiniojuris.org/2013/02/22/U.N.-flatly-rejects-
haiti-cholera-claim/.

8 See Privileges and Immunities Convention, supra note 7, art. 8, § 29.

8 Letter, supra note 62, at 2.

0 Id.

"' Id.; see also Privileges and Immunities Convention, supra note 7.

2 Public Law, BLACK’S LAW DICTIONARY (5th pocket ed. 1996).
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state of Haiti and the U.N., it is possible that the Petition and its
claims are partly public.”

However, it also seems that many aspects of the petition describe
the kind of dispute seen in private law. Contrary to public law, pri-
vate law is defined as “[t]he body of law dealing with private per-
sons and their property and relationships.””* One important obser-
vation is that the state of Haiti was not listed as a petitioner.”® In fact,
Haiti deliberately removed itself from the dispute between its citi-
zens and the U.N.”¢ Given the definition of public law, the question
remains as to how a legal dispute can be deemed public if the state
itself does not intervene or have a stake in the outcome.”” The claim
is one of negligence, a quintessential tort, and has been brought forth
by private individuals who seek relief in the form of monetary dam-
ages, which is comparable to United States citizens who file suit
against major corporations.”® The claim, filed by the Petitioners
against the U.N., seems to have no impact on the operations of Haiti
or on how the U.N. conducts itself within other parts of the world.

Nevertheless, the petition was rejected without adequate expla-
nation. The sting of rejection was followed by the realization that
the dismissal left the claimants with no venue to bring a legal case
since, as already discussed, a standing claims commission was never
put into place.” The U.N.’s rejection of the Petition cannot be ap-
pealed, leaving only the option of suing in a national court, to which,
of course, the U.N. could and would simply assert its absolute im-
mun