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documents and their relevance to the arguments being presented in court and to
the adequacy of the discovery process,” nevertheless, she found that their
decision “to withhold the twenty-one emails as non-responsive was not made in
bad faith.”?’”® Hence, Magistrate Major concluded that while “some” of the
objector attorneys made ‘“‘significant errors,” the remand proceedings produced
“insufficient evidence to prove that any of the [objector] Attorneys engaged in the
requisite ‘bad faith’ or that [any one of the objector attorneys] failed to make a
reasonable inquiry before certifying Qualcomm’s discovery responses.”**° For
these reasons, the Magistrate declined to impose sanctions on the objector
attorneys and dissolved the order to show cause that initiated the court’s sanction
proceedings.”®!

The Qualcomm’ sanction proceedings well illustrate the individual lawyer,
institutional law firm, and in-house corporate challenges of managing communi-
cation risk in complex litigation-related discovery. That risk increases when an
individual lawyer or paralegal on a litigation team decides not to produce a
relevant, non-privileged document and not to notify an appropriate law firm or
in-house supervisor of his decision, whether the decision ultimately proves to be
right or wrong. In the same way, that risk increases when a litigation team as a
whole loses sight of “the larger discovery picture” in a case.”®* -

The structure of deniability in large law firm organizations screens individuals—
partners, associates, and paralegals—from liability for ethical misdeeds when
they act at a distance and when they act under imperfect information. The ability
to avoid acknowledging affirmative screening actions and unwitting misdeeds
protects lawyers from unwanted knowledge, for example, of discovery errors or
omissions. Recall that for Luban, ignorance obtained from wrongfully screening
against guilty knowledge is itself blameworthy. On this valence, both the
wrongful screening action and the unwitting misdeed share blame, implying a
principal-agent complicity when the lawyer-as-agent ratifies the screening
decision of the lawyer-as-principal to avoid guilty knowledge.

To Luban and others, law firm complicity in ethical misconduct arises out of
willful institutional ignorance of inconvenient knowledge and a related lack of
candor among individual partners and associates. As before, both forms of ethical
opacity raise issues of integrity and dissonance for individual lawyers, their law
firms, and the clients they purport to serve in litigation advocacy and transac-
tional counseling. They also signal the absence of moral leadership inside and
outside the law firm itself.?®*> As the Qualcomm case study shows, the individual

279. Id.

280. Id. .

281. Seeid.

282. Id. :

283. On lawyers and moral leadership, see Deborah L. Rhode, Lawyers and Leadership, 20 PROF. Law. 1, 1
(2010) (citing the “leadership deficit” in the legal profession); Deborah L. Rhode, Where is the Leadership in
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and institutional failure to address such issues, in this case the management of
communication risk in discovery, shifts investigation and resolution to courts,
however functionally ill-equipped and normatively unsuited they may be for that
managerial task. Turn next to an assessment of discretionary and regulatory
norms.

B. DISCRETIONARY AND REGULATORY NORMS

Discretionary norms seek to enhance lawyer accountability by relying on the
resources of the law itself—legality and justice. Simon’s carefully elaborated
justice-seeking version of discretion in lawyering tailors purposive and practical
judgments to refuse legally permissible courses of action and to rebuff potentially
enforceable legal claims.”®* Such judgments turn on an assessment of relative
merit internal and external to the representation. Simon links reconciliation of
competing client and third-party goals to the traditional ambition of the
lawyering process defined by direct lawyer participation in not only the
elaboration, but also the implementation, of legality and justice.>®® Participation
requires independence from client goals and established laws sufficient to
vindicate legal merit and justice in a particular case.?®®

Discretion confers direct responsibility on the lawyer for both substantive
merit and procedural form. The purpose and form of procedure molds the broad
and narrow framing of an issue—for example, conflicts of interest, discovery
disclosure, or law firm diversity—consistent with interpretive plausibility and
good faith.®® Gellene’s lack of good faith in the Bucyrus-Erie bankruptcy,
coupled with his weak commitment to the norms of legality and justice, undercut
the legitimacy of his discretionary judgments of internal merit and goal selection
in bankruptcy counseling and litigation, and hence, breached his deliberative and
fiduciary duties.”®® The misjudgments, here “induced by tournament competi-
tion, corporate practice insularity, and transactional team allegiance,” warrant
consideration of compliance-enforcing regulatory norms.?%°

Regulatory norms based on compliance-enforcing procedures may be inte-

Moral Leadership?, in MORAL LEADERSHIP: THE THEORY AND PRACTICE OF POWER, JUDGMENT, AND PoLicy 4
(Deborah L. Rhode ed., 2006) (discussing leadership, inspiration, and relationships). See generally Ben W.
Heineman, Jr., Lawyers as Leaders, 116 YALE. L.J. POCKET PaRT 266 (2007); HERB RUBENSTEIN, LLEADERSHIP FOR
LAwYERS (2000).

284. Alfieri, The Fall of Legal Ethics, supra note 5, at 1940—41,

285. Id. at 1941. See generally William H. Simon, Ethical Discretion in Lawyering, 101 HARv. L. Rev. 1083
(1988); Christopher J. Whelan, Some Realism About Professionalism: Core Values, Legality, and Corporate
Law Practice, 54 BUFF. L. Rev. 1067 (2007).

286. See Alfieri, The Fall of Legal Ethics, supra note 5, at 1940-41; Simon, Ethical Discretion in Lawyering,
supra note 285, at 1090-113. See generally Whelan, supra note 285.

287. See Simon, Ethical Discretion in Lawyering, supra note 285, at 1096-113.

288. Alfieri, The Fall of Legal Ethics, supra note 5, at 1942,

289. Id. at 1944 (citing REGAN, supra note 6, at 37-41, 298).
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grated into the infrastructure of law firm organization, as Davis shows, chiefly
through the appointment of full-time in-house ethics advisers, the designation of
in-house partner liaisons to consult with firm malpractice insurance carriers, and
the implementation of interactive ethics training programs for lawyers and
administrative staff. To be effective, again as Davis prescribes, these programs
and procedures must inculcate an organization-wide culture of compliance with
attendant organizational leadership. All require institutional resources, open
communication and access to information, independent auditors, supervision and
monitoring, and compensation-compliance linkage.”*

Regan ties compliance-enforcing procedures and organizational values-
accountability to corporate enterprises and corporate law firms committed to the
internal regulation of specialized practice groups and teams.”' For Regan and to
a substantial extent Davis, such regulation vests responsibility for compliance
measures in entities or industries themselves within targeted fields of technical
expertise.”®> More specifically, it confers responsibility upon specialists working
in cooperation with a firm-designated practice group ethics partner or a firm-wide
ethics committee in joint assessment, deliberation, and implementation.””* Such
discretionary and regulatory norms work to revive the traditional ambitions of
legality and justice in professionalism.

Both discretionary and regulatory norms prove useful in governing discovery
obligations. Consider, for example, Judge Major’s now vacated 2008 order
directing Qualcomm and its attorneys to participate in a comprehensive Case
Review and Enforcement of Discovery Obligations program for instructive
lessons in managing discovery obligations.”®* In particular, Judge Major’s
referral to the CREDO program links the larger legal services marketplace
“decline in and deterioration of civility, professionalism and ethical conduct” in
complex litigation to Davis’s process-oriented risk management compliance para-
digm.?®* Specific to mixed ethical and discovery obligations, the CREDO program
protocol adopts compliance-enforcing mechanisms common to Davis’s regula-
tory scheme. Consider the following cluster of shared commonalities.

290. See id. at 1947-48.

291. See REGAN, supra note 6, at 358-61.

292. Alfieri, The Fall of Legal Ethics, supra note 5, at 1949. See generally REGAN, supra note 6, at 358-66;
David B. Wilkins, How Should We Determine Who Should Regulate Lawyers?—Managing Conflict and Context
in Professional Regulation, 65 FORDHAM L. REvV. 465 (1996); David B. Wilkins, Who Should Regulate
Lawyers?, 105 Harv. L. Rev. 799 (1992).

293. Alfieri, The Fall of Legal Ethics, supra note 5, at 1949.

294. See Qualcomm Inc. v. Broadcom Corp., No. 05cv1958-B (BLM), 2010 WL 1336937, at *7 n.13 (S.D.
Cal. Apr. 2, 2010) (noting that the remand proceedings served the intended function of the CREDO program
referral in the original sanction order).

295. Qualcomm Inc. v. Broadcom Corp. (Qualcomm III), No. 05cv1958-B (BLM), 2008 WL 66932, at *20
(S.D. Cal. Jan. 7, 2008), vacated in part, No. 05cv1958-RMB (BLM), 2008 WL 638108 (S.D. Cal. Mar. 5,
2008).
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The CREDO program requires “identifying the factors that contributed to the
discovery violation,” for example, insufficient communication, inadequate case
management, and inadequate discovery plans.”*® Davis’s risk management
protocol emphasizes lawyer-to-lawyer, lawyer-to-firm, and lawyer-to-client
communication, case docket and calendar supervision, and internal oversight.?®’
The CREDO program also entails “creating and evaluating proposals, proce-
dures, and processes that will correct the deficiencies identified in” case
management.”*® Davis’s protocol implements similar internal controls. So, too,
the CREDO program involves “developing and finalizing a comprehensive
protocol that will prevent future discovery violations.”>®® Davis’s protocol
stresses loss prevention. Furthermore, the CREDO program extends the applica-
tion of discovery protocol broadly to multiple factual situations, for example,
“when the client does not have corporate counsel, when the client has a single
in-house lawyer, when the client has a large legal staff, and when there are two
law firms representing one client.”>*® Davis’s protocol exhibits the same
elasticity. Lastly, the CREDO program necessitates “identifying and evaluating.
data tracking systems, software, or procedures that corporations could implement
to better enable inside and outside counsel to identify potential sources of

- discoverable documents (e.g., the correct databases, archives, etc.).”°! Davis’s .
protocol employs technology management systems and procedures for calendars,
dockets, document destruction and retention, and discovery.3°2

In addition to the common risk management functions of communication,
internal control, loss prevention, flexibility, and tracking, both the CREDO
program and Davis’s compliance paradigm demand good faith. By intent, the
Federal Rules of Civil Procedure require parties to conduct discovery in good

296. Id. at *19 (footnote omitted).

297. See Davis, Legal Ethics and Risk Management, supra note 11, at 101-02, 105, 115; Davis & JARvIS,
supra note 24, at 15-20.

298. Qualcomm 111, 2008 WL 66932, at *19.
- 299. Id. The CREDO comprehensive protocol dictates:

determining the depth and breadth of case management and discovery plans that should be adopted;
identifying by experience or authority the attorney from the retained counsel’s office who should
interface with the corporate counsel and on which issues; describing the frequency the attorneys
should meet and whether other individuals should participate in the communications; identifying who
should participate in the development of the case management and discovery plans; describing and
evaluating various methods of resolving conflicts and disputes between the client and retained
counsel, especially relating to the adequacy of discovery searches; describing the type, nature,
frequency, and participants in case management and discovery meetings; and, suggesting required
ethical and discovery training; etc.

Id.

300. Id.

301. Id.

302. See Davis, Legal Ethics and Risk Management, supra note 11, at 105; Davis & JARVIS, supra note 24, at
16.
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faith.>* In the electronic age, Judge Major in Qualcomm from the outset
reported, the operation of a good faith discovery system compels attorneys and
clients to “work together to ensure that both understand how and where electronic
documents, records and emails are maintained and to determine how best to
locate, review, and produce responsive documents.”** Under the Federal Rules
of Civil Procedure, she remarked, “[a]ttorneys must take responsibility for
ensuring that their clients conduct a comprehensive and appropriate document
search.”*® That responsibility requires individual attorney and collective law
firm management accountability:.

Like the conduct of Gellene and Milbank in the Bucyrus-Erie bankruptcy and
the de-equitization policy in the Kelley Drye suit, the discovery process in the
Qualcomm litigation shows the inadequacy of Davis’s risk management para-
digm, particularly when applied to internal law firm and external lawyer-client
communication and collaboration. No legal services management paradigm, of
course, will fully restrain rogue partners like John Gellene, tournament-based
compensation systems, or litigation teams locked in adversarial combat, espe-
cially when litigation clients turn hostile and untrustworthy. And no management
paradigm will fully exert command and control over complex discovery. Also no
paradigm will rescue institutions riven by tournament competition over profits
and productivity.

To check the aggressive advocacy of modern corporate litigation, lawyers, law
firms, and courts must go beyond risk management paradigms and CREDO
programs to reinvigorate the classical norms of fraternity and civic spirit that
once informed the culture and sociology of large law firm practice. Those
classical norms guided lawyer character and conduct by the lights of wisdom,
prudence, and craft-like virtuosity, and honored lawyer public leadership and law
firm civic-mindedness in action. Espoused variously by Kronman, Cover, and
Shaffer, the norms celebrated public virtue and moral dialogue inside and outside
the traditions of the legal order. Such traditions—civic trusteeship, technical
virtuosity, practical wisdom, prudence, and integrity—affirm the lawyer’s role as
a moral agent and his capacity to engage in moral judgment that transcends
private self-interest and institutional advantage. Consider next the content of
diversity norms and the form of exclusion/inclusion risks in law firm workplace
management. '

303. See Fep. R. CIv. P. 26(g) advisory committee’s note (1983 Amendment) (“If primary responsibility for
conducting discovery is to continue to rest with the litigants, they must be obliged to act responsibly and avoid
abuse.”), available at http://www.law.cornell.edu/rules/frcp/ ACRule26.htm.

304. Qualcomm III, 2008 WL 66932, at *9-10 (“Qualcomm has not presented any evidence attempting to
explain or justify its failure to produce the documents.” (emphasis in original)).

305. Id. at *9.
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C. DIVERSITY NORMS AND EXCLUSION/INCLUSION RISKS

Davis’s linkage of compliance norms to private self-interest and law firm
profitability imperatives, and his capacious model of risk regulation, together
permit the treatment of diversity as a structural and nonstructural risk factor in the
governance of large law firms. Appropriate to its breadth and its variation across

306 %97 age,*® and disability,>* the regulation of workplace diversity

race,” " gender,
generates a wide range of management paradigms,®'® practices,®'' and perfor-
313 and its complex

mance effects.’'? Both the economic determinants of diversity
organizational setting'* spur overt and covert workplace resistance.>'> Overcom-
ing workplace resistance in large law firms or in other institutional contexts, for
example, in higher education,>'® requires a climate or culture of diversity as well
as a character-based ethos of diversity.>'” The identification and assessment of
exclusion and inclusion risks in the workplace of the modern multistate and
multinational law firm shape the cultural climate and institutional character of
diversity, including its normative underpinnings. '

306. See generally David A. Thomas & Suzy Wetlaufer, A Question of Color: A Debate on Race in the U.S.
Workplace, HArv. Bus. REV,, Sept.-Oct. 1997, at 118. .

307. See generally Claude Francoeur et al., Gender Diversity in Corporate Governance and Top
Managemen, 81 J. Bus. ETHICS 83 (2008); Joan Magretta, Will She Fit In?, Harv. Bus. Rev., Mar.-Apr. 1997, at
18.

308. See generally Jerry W. Hedge, Walter C. Borman, & Steven E. Lammlein, Organizational Strategies for
Attracting, Utilizing, and Retaining Older Workers, in JERRY W. HEDGE, WALTER C. BoRMAN & STEVEN E.
LAMMLEIN, THE AGING WORKFORCE: REALITIES, MYTHS, AND IMPLICATIONS FOR ORGANIZATIONS 115-35 (2006).

309. See generally Fredrick Muyia Nafukho et al., Disability as a Diversity Factor: Implications for Human
. Resource Practices, 12 ADVANCES DEVELOPING HUM. RESOURCES 395 (2010), available at http://adh.sagepub.com/
content/12/4/395.

310. See generally Marlene Morrison et al., Diversity and Diversity Management: Messages from Recent
Research,’34 EDUC. MGMT. ADMIN. & LEADERSHIP 277 (2006), available at http://ema.sagepub.com/content/34/
3/277; David A. Thomas & Robin J. Ely, Making Differences Matter: A New Paradigm for Managing Diversity,
Harv. Bus. Rev,, Sept.-Oct. 1996, at 79.

311. See generally Yang Yang & Alison M. Konrad, Understanding Diversity Management Practices:
Implications of Institutional Theory and Resource-Based Theory, 36 GROUP & ORG. MGMT. 6 (2011).

312. See generally Nigel Bassett-Jones, The Paradox of Diversity Management, Creativity and Innovation,
14 CREATIVITY & INNOVATION MGMT. 169 (2005), available at http://onlinelibrary.wiley.com/doi/10.1111/j.1467-
8691.00337.x/pdf; Mary Kwak, The Paradoxical Effects of Diversity, 44 MIT SLoAN MGMT. REv. 7 (2003).

313. See generally Vera Djordjevich, Law Firms’ Diversity Progress Stalls in Recession, NAT'L L. REv.
(Oct. 14, 2010), http://www.natlawreview.com/article/law-firm-diversity-progress-stalls-recession; O’Kelly E.
McWilliams III & Nimesh M. Patel, Diversity Management in An Economic Downturn, Bus. L. ToDAY,
Jan.-Feb. 2009, at 59-61, available at http://apps.americanbar.org/buslaw/blt/2009-01-02/mcwilliams.shtml.

314. See generally Lynn M. Shore et al., Diversity in Organizations: Where Are We Now and Where Are We
Going?, 19 HuMm. RESOURCE MGMT. REv. 117 (2009).

315. See generally Kecia M. Thomas & Victoria C. Plaut, The Many Faces of Diversity Resistance in the
Workplace, in DIVERSITY RESISTANCE IN ORGANIZATIONS 1, 1-22 (Kecia M. Thomas ed., 2008).

316. See William G. Bowen et al., A Report Card on Diversity: Lessons for Business from Higher Education,
Harv. Bus. REv,, Jan.-Feb. 1999, at 139.

317. See Andrew O. Herdman & Amy McMillan-Capehart, Establishing a Diversity Program Is Not
* Enough: Exploring the Determinants of Diversity Climate, 25 J. Bus. & PsycHoL. 39 (2010).
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1. DiveErSITY NORMS

Diversity norms encompass multiple categories of identity-based differences
spanning gender,*'® race and ethnicity,?'® and other varied cultural differences.>*°
Adapted to the dictates of Big Law firm management,”*' the norms necessarily
skew toward marketplace performance*>” in a global economy.*** Yet, they also
acknowledge the complex psychology of diversity management®** and the

cross-cultural dynamics of intergroup conflict.**> Moreover, they concede the

management limits of diversity training, pipeline and outreach programs, and
network and affinity groups for women and minorities in the legal profession.>*®
The acknowledgement of diversity management limits and the admission that
standard leadership and outreach may prove insufficient to promote equal
opportunity, equity, and diversity effectively causes many scholars of the legal
profession, here Deborah Rhode**” and Eli Wald,**® to endorse diversity
initiatives that combine both conventional (mentoring programs) and innovative
(oversight structures) strategies of law firm accountability, monitoring, and
information sharing. For Rhode and others,*** these strategies of organizational
management must be founded on a firm-wide culture of commitment and

318. See generally Deborah L. Rhode, The Difference “Difference” Makes, in THE DIFFERENCE “DIFFER-
ENCE” MAKES: WOMEN AND LEADERSHIP 3-50 (Deborah L. Rhode ed., 2003); Patricia H. Werhane et al., Women
Leaders in Corporate America: A Study of Leadership Values and Methods, in 1 GENDER RACE, AND ETHNICITY
IN THE WORKPLACE 1-29 (Margaret F. Karsten ed., 2006).

319. See generally NILDA CHONG & FRANCIA BAEZ, LATINO CULTURE: A DYNAMIC FORCE IN THE CHANGING
AMERICAN WORKPLACE (2005); Elizabeth H. Gorman & Fiona M. Kay, Racial and Ethnic Minority
Representation in Large U.S. Law Firms, in STUDIES IN LAw, supra note 76, at 211, 232-35.

320. See generally Taylor Cox, Jr, CREATING THE MULTICULTURAL ORGANIZATION: A STRATEGY FOR
CAPTURING THE POWER OF DIVERSITY (2001); GEORGE HENDERSON, CULTURAL DIVERSITY IN THE WORKPLACE:
ISSUES AND STRATEGIES (1994); JACK SCARBOROUGH, THE ORIGINS OF CULTURAL DIFFERENCES AND THEIR IMPACT
ON MANAGEMENT (1998).

321. See generally HARVARD BUSINESS REVIEW ON MANAGING DIVERSITY (2001).

322. See Kevin Campbell & Antonio Minguez-Vera, Gender Diversity in the Boardroom and Firm Financial
Performance, 83 J. Bus. ETHICS 435 (2008).

323. See generally CELIA DE ANCA & ANTONIO VAZQUEZ, MANAGING DIVERSITY IN THE GLOBAL ORGANIZA-
TION: CREATING NEW BUSINESS VALUES (2007); David B. Wilkins, Why Global Law Firms Should Care About
Diversity: Five Lessons from the American Experience, 2 EUR. J. L. REFOrRM 415 (2000).

324. See generally THE PSYCHOLOGY AND MANAGEMENT OF WORKPLACE DIVERSITY (Margaret S. Stockdale &
Faye J. Crosby eds., 2004).

325. See generally ELLA L. J. EDMONDSON BELL & STELLA M. NKOMO, OUR SEPARATE WAYS: BLACK AND
WHITE WOMEN AND THE STRUGGLE FOR PROFESSIONAL IDENTITY (2001); JoSEPH W. WEISS, ORGANIZATIONAL
BEHAVIOR AND CHANGE: MANAGING DIVERSITY, CROSS-CULTURAL DYNAMICS, AND ETHICS (2001); Robin J. Ely &
David A. Thomas, Cultural Diversity at Work: The Effects of Diversity Perspectives on Work Group Processes
and Outcomes, 46 ADMIN. Sci. Q. 229 (2001).

326. See generally Rhode, Diversity and Gender Equity in Law Firms, supra note 10, at 1069-72.

327. Seeid. at 1071-75.

328. See Eli Wald, A Primer on Diversity, Discrimination, and Equality in the Legal Profession or Who is
Responsible for Pursuing Diversity and Why, 24 GEo. J. LEGAL Etnics 1079, 1115-18 (2011).

329. See David A. Thomas, Diversity as Strategy, HARv. Bus. REv., Sept. 2004, at 98.
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likewise sustained by a shared character of inclusion.>* To the extent that law
firms’ risk management strategies explicitly or implicitly gauge exclusion and
inclusion risks in their organizational governance of diversity independent of
culture and character, however, equal opportunity and equity will be jeopardized.
Consider the assessment of exclusion risks in diversity management.

2. ExcLusION RisKs

Exclusion risks constitute important structural and nonstructural variables in
Big Law workplace diversity. Structural risk management mechanisms, for
example, recruitment and mentoring committees, seek to control those variables
through procedures regulating hiring, promotion, and retention. Nonstructural
deep governance norms, for example, equal opportunity commitments, seek to
channel those same variables through the construction of law firm character and
culture. Six exclusion risks stand out in modern law firm employment practices:
labor pool contraction, social capital erosion, revenue loss, institutional succes-
sion disruption, human capital attrition, and litigation or settlement cost.

The first exclusion risk concerns labor pool contraction. Law firm labor pools.
fill from entry-level and lateral migration streams. Exclusion, by narrowing or
obstructing those eligibility streams, restricts the diversity of the available labor
pool for entry-level and lateral recruitment.>!

A second exclusion risk involves social capital erosion. Social capital in law
and legal systems accrues from bar, bench, and related civic or community
sources. Exclusion relinquishes social capital, whether defined in terms of gender
diversity**? or racial integration,*** and surrenders the bar and bench leadership
that accompanies it.>>*

A third exclusion risk concerns revenue loss.>*> Revenue depends on firm
performance,**® or more specifically team performance,*” and market competi-

330. See Rhode, Diversity and Gender Equity in Law Firms, supra note 10, at 1076-77.

331. See David B. Wilkins & G. Mitu Gulati, Why Are There So Few Black Lawyers in Corporate Law
Firms? An Institutional Analysis, 84 CALIF. L. REV. 493 (1996); see also Note, “Trading Action for Access:” The
Myth of Meritocracy and the Failure to Remedy Structural Discrimination, 121 Harv. L. Rev. 2156, 2177
(2008). )

332. See generally Darren Rosenblum, Feminizing Capital: A Corporate Imperative, 6 BERKELEY Bus. L.J.
55 (2009).

333. See generally Wilkins, From “Separate Is Inherently Unequal”, supra note 157, at 1554 n.34 (noting
“significant differences between the experiences of, and opportunities available to, black, Asian, and Hispanic
lawyers—and between each of these groups and the situation confronted by white women™).

334, See Jacky Lumby, Conceptualizing Diversity and Leadership: Evidence from 10 Cases, 34 EDUC.
MGMT. ADMIN. & LEADERSHIP 151 (2006), available at http://ema.sagepub.com/content/34/2/151.

335. For a skeptical account of the business case for diversity, see Rhode, Diversity and Gender Equity in
Law Firms, supra note 10, at 1060-64.

336. See generally Sean Dwyer et al., Gender Diversity in Management and Firm Performance: The
Influence of Growth Orientation and Organizational Culture, 56 J. Bus. Res. 1009 (2003); Luis R.



1034 THE GEORGETOWN JOURNAL OF LEGAL ETHICS . [Vol. 24:991

tion.>*® Exclusion carries performance costs>*® and produces-skill deficiencies,>*

in spite of intra-group or inter-group workplace conflict.>*' Revenue losses and
performance costs rise when firms fail to satisfy the diversity mandates of
corporations or the integration demands of client management teams.>*

A fourth exclusion risk pertains to institutional succession disruption. Institu-
tional succession involves leadership dévelopment,*** the cultivation of “organi-
zational citizenship,”*** and forward-looking, sequential planning.>*> Firm longevity
and profitability hinge on such strategic planning. Exclusion curtails leadership
options and inhibits succession planning, thus endangering firm longevity.

A fifth exclusion risk relates to human capital attrition and replacement cost.
Law firm human capital is bound up in organizational culture,**® commitment,>*’
and key competencies.>*® Replacement cost is measured by the dual expense of

Goémez-Mejia & Leslie E. Palich, Cultural Diversity and the Performance of Multinational Firms, 28 J. INT'L
Bus. Stup. 309 (1997); Orlando C. Richard et al., Cultural Diversity in Management, Firm-Performance, and
the Moderating Role of Entrepreneurial Orientation Dimensions, 47 ACAD. MGMT. J. 255 (2004); Orlando C.
Richard, Racial Diversity, Business Strategy, and Firm Performance: A Resource-Based View, 43 ACAD. MGMT.
J. 164 (2000) [hereinafter Richard, Racial Diversity]; Quinetta M. Roberson & Hyeon Jeong Park, Examining
the Link Between Diversity and Firm Performance: The Effects of Diversity Reputation and Leader Racial
Diversity, 32 GROUP & ORG. MGMT. 548 (2007).

337. See generally Robert L. Lattimer, The Case for Diversity in Global Business, and the Impact of
Diversity on Team Performance, 8 COMPETITIVENESS REV., no. 2, 1998 at 32.

338. See generally Donald C. Hambrick et al., The Influence of Top Management Team Heterogeneity on
Firms’ Competitive Moves, 41 ADMIN. ScI. Q. 659 (1996).

339. See generally Richard, Racial Diversity, supra note 336; Orlando C. Richard et al., The Impact of
Racial Diversity on Intermediate and Long-Term Performance: The Moderating Role of Environmental
Context, 28 STRATEGIC MGMT. J. 1213 (2007); Marie-Eléne Roberge & Rolf van Dick, Recognizing the Benefits
of Diversity: When and How Does Diversity Increase Group Performance?, 20 HuM. RESOURCE MGMT. REV.
295 (2010).

340. See Helen Turnbull et al., Diversity and Inclusion in Organizations: Developing an Instrument for
Identification of Skill Deficiencies, 14 PROC. ACAD. ORG. CULTURE, COMM. & CONFLICT 28 (2009), available at
http://www.alliedacademies.org/public/Proceedings/Proceedings24/ AOCCC%20Proceedings.pdf#page =32.

341. See Lisa Hope Pelled et al., Exploring the Black Box: An Analysis of Work Group Diversity, Conflict,
and Performance, 44 ADMIN. ScI. Q. 1 (1999).

342. See Cedric Herring, Does Diversity Pay?: Race, Gender, and the Business Case for Diversity, 74 AM.
Soc. REv. 208, 219-20 (2009); Stanley F. Slater et al., The Business Case for Commitment to Diversity, 51 Bus.
Horizons 201, 205-08 (2008).

343. See Eddy S.W. Ng, Why Organizations Choose to Manage Diversity? Toward a Leadership-Based
Theoretical Framework, 7 HuM. RESOURCE DEV. REV. 58, 70-73 (2008), available at http://hrd.sagepub.com/
content/7/1/58.full.pdf +html.

344. See Roberto Concepcion Jr., Organizational Citizenship Through Talent Management: An Alternative
Framework to Diversity in Private Practice, 42 CoLuM. J.L. & Soc. Pross. 43 (2008).

345. See Marcia P. Shannon, A Short Course in Succession Planning, 37 LAW PRACTICE 32, 36 (May-June
2011).

346. See generally R. L. Kimbrough & P.J. Componation, The Relationship Between Organizational Culture
and Enterprise Risk Management, ENGINEERING MGMT. J., June 2009, at 18.

347. See generally Liora Findler et al., The Challenge of Workforce Management in a Global Society:
Modeling the Relationship Between Diversity, Inclusion, Organizational Culture, and Employee Well-Being,
Job Satisfaction and Organizational Commitment, 31 ADMIN. Soc. WORK, no. 3, 2007 at 63.

348. See William D. Henderson, Law Firm Strategies for Human Capital: Past, Present, Future, in STUDIES
IN LAw, supra note 76, at 73, 97-100.
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recruitment and training. Early lawyer departure, induced by diversity-based
disaffection and the lack of a critical mass of diverse partners or associates,
imposes high replacement costs. Exclusion, even when only partial, increases the
likelihood of early lawyer departure through attrition or lateral migration and
heightens the recurrent cost of recruitment and training.

A sixth exclusion risk touches on litigation or settlement cost. Litigation cost
may be registered internally, through lost business opportunity, or externally,
through third party fee payment. Settlement cost may be measured by lost profit
or capital contribution and investment. Exclusion increases the probability and
accrued cost of defending against employment discrimination suits in hiring and
promotion. By contrast, consider the risks and costs of inclusion.

3. INcLUSION Risks

Inclusion risks similarly comprise key variables in Big Law workplace
diversity. Structural risk management mechanisms and nonstructural deep
governance norms both seek to mitigate or temper those variables in regulating
the character, culture, and outcomes of law firm hiring, promotion, and retention.
Six inclusion risks garner attention in modern law firms: labor pool dilution,
social cohesion and branding depletion, client rejection and revenue diminution,
operational inefficiency, accommodation price escalation, and litigation cost.

The first inclusion risk concerns labor pool expansion. Pool expansion may
occur at entry-level and lateral points of access. Such access may be driven by
pipeline and outreach programs. Inclusion of these sorts increases the cost of
recruiting a more diverse labor force at both points of access and, at the same
time, intensifies the fear of labor pool dilution.>*°

A second inclusion risk involves law firm social cohesion and branding
depletion. Inclusion threatens firm collegiality and fraternity, and by extension,
the stature of a firm within historically segregated or stratified bar, bench, and
civic circles. Fueled by network or affinity groups, such inclusion may incite
backlash, especially when the affected firm lacks an organizational commitment
to diversity in both the character and culture of the institution.>*°

A third ‘inclusion risk pertains to client rejection and revenue diminution.
Inclusion tempts dissembling or prevaricating styles of client rebuff motivated by
a distaste for or an objection to diversity initiatives in established and emerging
markets.>®" Client rejection of an individual lawyer on diversity grounds, and the

349. See Stephen B. Knouse, Targeted Recruiting for Diversity: Strategy, Impression Management, Realistic
Expectations, and Diversity Climate, 26 INT'L J. MGMT. 347 (2009).

350. Rhode, Diversity and Gender Equity in Law Firms, supra note 10, at 1053-56; see also Patrick F.
McKay & Derek R. Avery, Warning! Diversity Recruitment Could Backfire, 14 J. MoMT. INQUIRY 330 (2005).

351. See Douglas A. Ready et al., Winning the Race for Talent in Emerging Markets, Harv. Bus. REv,, Nov.
2008, at 62.
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consequent dismissal of the affiliated law firm, results in a loss of revenue and
market share.

A fourth inclusion risk relates to operational inefficiency. Inclusion demands
‘alternative arrangements, such as race- or gender-based mentoring, monitoring,
and information sharing systems, that may detract from institutional efficiency
and productivity. Although such inclusive systems may advance internal fairness
policies regarding compensation, performance appraisals, and work schedules,
their planning and implementation entail logistical costs.

A fifth inclusion risk concerns accommodation price escalation. Inclusion
requires accommodation policies, for example, parental leave and flexible or
reduced-hour arrangements, which increase administrative and institutional
oversight costs. These infrastructure costs’> may rise due to intergroup
competition®>* and inequality.*>*

A sixth inclusion risk goes to litigation cost. Inclusion enlarges diversity-and,
therefore, increases the probability of employment discrimination suits by
disgruntled entry-level and lateral hires, especially when targeted for harassment
or victimized by retaliation.>*> Weighed consciously and unconsciously,**®
exclusion and inclusion risks contribute to the diversity and discrimination
calculus of Big Law workplaces. Like discrimination itself, that calculus is often
difficult to discern or to fault at least under standard conceptions of law firm
workplace risk management.>”’

4. INTEGRITY AND DIVERSITY

To encourage diversity, equal opportunity, and workplace equity, lawyers and
law firms must recognize and oppose the situational pressures, standard
conventions, and institutionally scripted roles that foster discrimination and
undermine integrity. These environmental constraints often overpower moral -
commitments and dissenting voices through the imposition of a stock cost-benefit

352. See generally Gayle White, Diversity in Workplace Causes Rise in Unique Employee Benefits and Changes in
Cafeteria Plans, J. MGMT. & MARKETING RES., May 2009, http:/www.aabri.com/manuscripts/08082.pdf.

353. See generally Taylor H. Cox et al., Effects of Ethnic Group Cultural Differences on Cooperative and
Competitive Behavior on a Group Task, 34 Acap. MomT J. 827 (1991).

354. See generally Frank Linnehan & Alison M. Konrad, Diluting Diversity: Implications for Intergroup
Inequality in Organizations, 8 J. MGMT. INQUIRY 399 (1999), available at http://jmi.sagepub.com/content/8/4/
399.

355. See Jay M. Finkelman, Discrimination, Harassment, and Retaliation: The Dysfunctional Side of
Diversity, 59 CONSULTING PsycHOL. J. PRAC. & REs. 254 (2007).

356. On conscious and unconscious bias in employment discrimination, see Melissa Hart, Subjective
Decisionmaking and Unconscious Discrimination, 56 ALA. L. Rev. 741 (2005); Linda Hamilton Krieger &
Susan T. Fiske, Behavioral Realism in Employment Discrimination Law: Implicit Bias and Disparate
Treatment, 94 CALIE. L. REv. 997 (2006); Anthony G. Greenwald & Linda Hamilton Krieger, Implicit Bias:
Scientific Foundations, 94 CALFF. L. Rev. 945 (2006). See also Jerry Kang & Kristin Lane, Seeing Through
Colorblindness: Implicit Bias and the Law, 58 UCLA L. Rev. 465 (2010).

357. See Jeffrey C. Connor, It Wasn't About Race. Or Was It?, HArV. Bus. Rev,, Sept.-Oct. 2000, at 37.
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analysis in determining hiring, promotion, and retention. Opposition to this
routine, makeshift analysis comes, as Luban explains, from an alternative set of
right or reasonable principles that seek value-action harmony in applied contexts,
for example, in connecting diversity norms to hiring practices of workplace
inclusion. For Luban, this practical sense of harmony or equilibrium requires
strategies of line-drawing, counter-intuitive reflection, and chronic skepticism in
cognitive behavior and moral reasoning. In tension with Davis’s paradigm of
overriding private self-interest and law firm profitability, the strategies work to
expose contrived ignorance and feigned deniability in the evaluation of
workplace inclusion and exclusion risks.

Workplace assessment of inclusion and exclusion risks in law firms occurs at
both structural and nonstructural levels of management. Structural risk assess-
ment mechanisms include in-house recruitment and mentoring committees.
Nonstructural risk assessment methods include equal opportunity measures that
audit and monitor institutional value compliance. Both forms of regulation influence
the character, culture, and outcomes of law firm hiring, promotion, and retention.

Reshaping law firm character and culture in the interests of diversity will not
occur by denying the inequitable outcomes of profit-motivated, cost-benefit risk
assessments of labor pool composition, social capital accumulation, client
revenue, operational efficiency, human capital accommodation and attrition, or
litigation and settlement cost. Unbounded by design and unchecked by evidence,
such managerial assessments resist principled line-drawing and rely instead on
reflexive intuitive judgments that reinforce historical practices of discrimination
and exclusion in hiring, promotion, and retention. Consider labor pool composi-
tion. Traditionally, profit-oriented managerial risk assessment understates the
benefits and overstates the costs of recruiting a more diverse entry-level and
lateral labor force through pipeline and outreach programs.

Next consider social capital accumulation. Typically, profit-oriented manage-
rial risk assessment overstates the benefits of firm collegiality and social
cohesion, and understates the costs of social capital erosion in bar, bench, and
civic communities due to failed institutional policies of gender diversity and
racial integration. .

Moreover, consider client revenue and market share. Conventionally, profit-
oriented managerial risk assessment overstates the benefits of repugnant client
revenue retention, and understates the costs in declining revenue and market
share attributable to a failure to satisfy corporate diversity mandates or client
integration demands.

Additionally, consider operational efficiency. Routinely, profit-oriented mana-
gerial risk assessment overstates the benefits of insular organizational leadership
habits and citizenship rituals, and understates the costs of inadequate mentoring,
monitoring, and information sharing systems and inequitable compensation,
performance appraisal, and work schedule practices.
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Furthermore, consider human capital accommodation and attrition. Customar-
ily, profit-oriented managerial risk assessment overstates the benefits of attrition
and lateral out-migration, even when disaffection-induced, and understates the
costs of deficient accommodation policies (parental leave and flexible or
reduced-hour arrangements), human capital investment in training, and lawyer
replacement.

Finally, consider litigation and settlement costs. Generally, profit-oriented

‘managerial risk assessment overstates the benefits of litigating or settling
employment discrimination suits brought by discontented entry-level and lateral
hires, and understates the costs of lost business opportunity and industry-wide
reputational harm.

The consistently skewed analysis and inequitable result common to profit-
motivated, cost-benefit risk assessments of workplace inclusion and exclusion
practices among law firms suggest that such intuition-guided, cognitively biased
formulas may be inappropriate or inhospitable to diversity determinations in
hiring, promotion, and retention. Fundamentally, normative commitments to the
values of diversity, equal opportunity, and workplace equity may be ill-suited to
the shifting machinations and trade-offs of cost-benefit analysis. That is not to
say, however, that line-drawing is impossible or unacceptable. Luban reminds us
that line-drawing, along with counter-intuitive reflection and chronic skepticism,
counts among the core principles of professional integrity.

However laudable, Davis’s risk management paradigm lacks sufficient norma-
tive substance or procedural reliability to ensure lawyer or law firm compliance
with Luban’s integrity principles. To be fair, Davis’s paradigm serves useful
cognitive checking, compliance-enforcing, and loss prevention functions. Equally
essential, his paradigm seeks to institutionalize a firm-wide culture of compliance
adapted to the interests of the public, clients, and the spirit of the law. Yet, driven
by the avowed large law firm goals of greater profitability and improved
efficiency, those functions demonstrate a systematic preference for private values
embodied in individual self-interest and institutional advantage displayed, for
example, in Kelley Drye. Rooted in thin ethics rules rather than classical and
diversity norms, that self- or institution-regarding private preference weakens the
regulatory and equitable force of Davis’s risk management prescriptions.

For risk management systems to succeed in curbing individual misconduct and.
compensation-fueled institutional pathology, containing adversarial excess, and
diversifying the traditional law firm workplace requires more than risk-mitigating
procedures and protocols. Indeed, they require a culture of compliance, a
commitment to ethics rule conformity, and a willingness to abide by deep
governance norms and to obey the spirit of the law. Davis concedes as much. He
fails to admit, however, that neither culture, nor commitment, nor obedience will
check the excesses of aggressive lawyering or overcome the traditions of
workplace exclusion. The culture of the adversary system, the form and
substance of ethical regulation, and the secular aspiration of the positive law
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permit unchecked aggressive advocacy, possessive self-interest, and de facto
exclusion. That aggressive style of advocacy and discriminatory self-
aggrandizement, an advocacy without clear moral limits, denotes the legal
realism of contemporary civil litigation and law firm governance.>*®

By contrast, classical and diversity norms advance the purposes of legality and
justice, and enhance lawyer accountability for discretionary judgments about
‘substantive merit and procedural form in advocacy and in law firm governance.
Moreover, they reinforce regulatory norms of professionalism and ground
compliance-enforcing procedures in a deeper culture of internal and external
accountability. Davis’s risk management paradigm integrates regulatory norms of
compliance but minimizes discretionary norms of legality and justice, classical
norms of moral aspiration as well as other-regarding interest in law and
community, and diversity norms of equal opportunity and workplace equity. His
paradigmatic commitment to private self-interest and law firm profitability
encourages the dissonance and deniability of contrived ignorance, and the
concomitant loss of lawyer personal and professional integrity. The very same
commitments, coupled with the cultural and social artifacts of inequality and
segregation, generate professional dissonance and deniability about workplace
diversity and discrimination.

CONCLUSION

This Article seeks out the linkages connecting risk governance, litigation and
transactional ethics, and diversity in the large firm legal services industry. In
doing so, it mounts a qualified defense of risk management norms and practices
while integrating the notions of risk deniability and integrity as well as the norms
of classical, discretionary, regulatory, and diversity governance. No doubt fuller
accounts of risk management, tournament competition, and competing classical,
discretionary, regulatory, and diversity norms may better determine the influence
of compliance systems and organizational culture on professional behavior in
large law firms engaged in complex litigation, intricate transactions, and
workplace recruitment. For the moment, it is enough to encourage broader
normative critiques of risk management practices in lawyer regulation and law
firm organization, and to urge wider empirical research in defense of risk
management norms and practices within a more fully elaborated research agenda,
an agenda that looks beyond the self-interest of individual lawyers and law firms
to consider the other-regarding interests of clients, the public, and the law.

" At the same time, it is useful to renew consideration of the professional norms
of integrity undergoing amplification in the literature of philosophy and social

358. See Alfieri, Jim Crow Ethics, supra note 22, at 1670 (discussing adversary principles). See generally
David Luban, The Adversary System Excuse, in LEGAL ETHICS AND HUMAN DIGNITY, supra note 22, at 19, 24-28;
David B. Wilkins, Legal Realism for Lawyers, 104 HARv. L. REv. 468 (1990).
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psychology, especially the work of Luban. This expanding literature offers a
moral response, grounded in law and community, to the rising dominance of
lawyer malpractice, loss prevention, and professional liability norms and
narratives. Those marketplace norms dilute our professional ambitions and
traditions, deform ethical judgment, and inhibit moral integration. The challenge
is not merely to resist the aggressive habits of law firm tournaments, specialized
practice groups, and project teams, but to transform a moral universe that too
often rewards the risk-taking and self-interested behavior of aggressive, non-
. inclusive lawyering itself.



