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tion, the LGBT Project sought to accommodate the traditional para-
digm of civil rights advocacy in order to safeguard the equality rights
of transgender Latinos. However well intentioned, this accommoda-
tionist effort achieved only limited results.”s

Both the HAF litigation and the larger LGBT Project illustrate po-
tential strategies for uncovering identity in the lawyering process. In
the context of the gay rights movement, these strategies form part of
the struggle to resist the assimilation demands of conversion, passing,
and covering. The gay critique of assimilation, and the concomitant
struggle to resist coerced covering, defies the systematic demand to as-
similate to mainstream norms. Defiance stems from the unfair bur-
dens of assimilation, burdens blunting the equality claims and self-
actualizing aspirations of all marginalized and hypermarginalized
groups. Connecting a universal demand for equality to the authentic
expression of identity in the litigation process binds traditional civil
rights groups and outsider groups to a new civil rights paradigm as-
serting joint group-based equality rights and universal liberty rights.

The joinder of group-based equality rights and universal liberty
rights in opposition to covering challenges civil rights laws’ toleration
of white supremacy, patriarchy, and homophobia. That challenge
arises out of outsider norms and narratives of authenticity and eman-
cipation. When silenced by the demands of conversion, passing, and
covering, these narratives minimize the public expression of self- and
group identity. The gay rights movement gives renewed voice to those
narratives, disparaging the conditioning of gay equality and inclusion
on forced assimilation to straight norms. Targeting the behavioral ex-
pressions of identity, assimilation demands occur daily in the intimate
spaces seen in the HAF litigation, spaces often inaccessible to law and
lawyer intervention.

Given the inaccessibility of the legal system for those fighting the
demands of covering, the primary means of resisting covered assimila-
tion has been cultural action. Cultural action in advocacy involves a
broader mindfulness of, and a conversation about, demands for con-
version, passing, and covering. Although changing, those demands are
often premised on the metaphor of difference (especially homosexual-
ity) as illness. This metaphor finds expression in the HAF litigation
through the rhetoric of mental illness and the landlord’s demand for
assimilation and identity transformation. Conversion-commanded as-

76 See Hispanic AIDS Forum, 792 N.Y.S.2d at 47 (dismissing the complaint on the merits); see
also Hispanic AIDS Forum v. Estate of Bruno, 839 N.Y.S.2d 691 (Sup. Ct. 2007) (denying motion
to dismiss with respect to sex/gender discrimination claims in HAF’s amended complaint). The
case has since settled for $go,000. WebCivil Supreme, eCourts, N.Y. State Unified Court System,
http://iapps.courts.state.ny.us/webcivil/FCASSearch?param=I (search for Index Number 112428/
2001; then follow “Index Number” hyperlink; then click “Show All Appearances” button).
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similation destroys identity. Transformative in its effect, the self-
identifying gay performance of uncovering stands essential to the au-
thentic self.

To the extent that the liberal logic of gay self-elaboration divides
“normals” and “queers,” it greatly influences the way in which lawyers
deal with uncovering in litigation. Litigation-based uncovering seeks
to fulfill the minimum degree of assimilation necessary for legal change
and, at the same time, steer reason-forcing conversation toward com-
mon goals of universal liberty and group-based equality. The HAF
litigation unfortunately shows that public reason-forcing conversations
may fail to remedy coerced assimilation in law and society. Whether
informal or intimate reason-forcing conversations will fare any better
in expelling white supremacy, patriarchy, and homophobia from other
marginalized groups depends on the pragmatic decisions of civil rights
and poverty lawyers and outsider group members reached in the con-
text of community. This Essay turns next to the task of confronting
repressed or shunned group identity in community lawyering.

C. Community Lawyering: Economic Development

Identity-making practices permeate community lawyering in class-
rooms, courtrooms, and neighborhoods. Community lawyering entails
the representation of community-based organizations and groups for
purposes of empowerment, capacity-building, and political mobiliza-
tion.”” In clinical classrooms, talk of “poor people” may conjure up
images of helpless tenants, frail homeowners, and incompetent small
business owners. This reliance on traditional notions of “marginalized
groups” oftentimes obscures the existence of hypermarginalized sub-
groups such as battered women, drug users, ex-offenders, and trans-
gender people. That omission, coupled with images of powerlessness,
stifles the creativity and imagination of clinical students.

By comparison, collaborations with “poor people” in courtrooms of-
ten erase marginalized community groups and their members from the
courtroom itself. Again and again, those groups and their members
are absent from or underrepresented at public meetings, administrative
hearings, and court proceedings. That collective absence teaches clini-
cal students to exclude marginalized groups from meaningful partici-
pation in the lawyering process. Hypermarginalized subgroups suffer
that exclusion most profoundly.

1. Community Economic Development in Context. — In neighbor-
hoods, community economic outreach to “poor people” frequently lim-
its partnerships to established private entities, nonprofit groups, and

77 On community lawyering, see, for example, Anthony V. Alfieri, Practicing Community, 107
HARV. L. REV. 1747 (1994) (book review).
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churches. This artificial limitation prevents clinical students from dis-
covering hypermarginalized subgroups and discourages them from
forging new community alliances and joint ventures. At the Univer-
sity of Miami School of Law’s Community Economic Development
and Design Clinic (CEDAD), law students wrestle with identity-
making practices in courtrooms and neighborhood meeting rooms. In
priming students to reach out to community-based organizations to aid
economic development initiatives or social service projects, should we
teach them to counsel their clients to cover or uncover the identities
and needs of hypermarginalized subgroups encompassed within their
own marginalized communities?

Again, like CHRE and the LGBT Project, CEDAD’s answer in the
impoverished Village West neighborhood of Miami is to cover. His-
torically called the Black Grove, the Village West neighborhood con-
sists largely of Bahamian and African-American descendants of segre-
gated pioneer laborers.’ Stymied by crime, deteriorating housing,
economic disinvestment, and inadequate social services, Village West
leaders and residents assembled in 2001 to create a coalition of resi-
dents, stakeholder organizations, and community partners. This coali-
tion works to promote affordable housing, preserve the cultural char-
acter and historic structures of the neighborhood, build mixed-income
housing, and foster economic development.”®

In assisting the coalition, CEDAD students gradually learned that
the needs of certain subgroups had been left unaddressed by commu-
nity leaders and coalition partners preoccupied by crime, housing, and
capital reinvestment. Presented with the opportunity to counsel un-
covering, CEDAD has abstained from direct intervention in commu-
nity deliberations, despite an urgent need. To a degree, this abstention
benefits the integrity of Village West as a community by treating the
coalition and its constituent groups as autonomous institutional agents
capable of reaching rational decisions. This deferential posture runs
sharply counter to the regnant lawyer tendency in civil rights and
poverty law to intrude upon and exert control over client-community
decisionmaking.?0

However, the costs of deference are acute. Once again, the sub-
groups of Village West in greatest need of assistance (battered women,
drug users, ex-offenders, and transgender people) fall neglected. This

78 See Arva Moore Parks, History of West Coconut Grove, in REIMAGINING WEST COCO-
NUT GROVE 20, 20—23 (Samina Quraeshi ed., 2005).

79 See REIMAGINING WEST COCONUT GROVE, supra note 78, at go—186 (describing various
intervention efforts in West Coconut Grove).

80 On the limits of regnant lawyer models in civil rights and poverty law, see GERALD P.
LOPEZ, REBELLIOUS LAWYERING: ONE CHICANO’S VISION OF PROGRESSIVE LAW PRAC-
TICE 11-82 (1992).
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neglect is the source of great dissonance in CEDAD, especially among
students alert to the unattended needs of hypermarginalized sub-
groups. Their needs are not only urgent but also highly discrete. Each
of the subgroups requires a different set of advocacy skills and ser-
vices. Battered women, for example, require protection and family
support services. Drug users require medical assistance and rehabilita-
tion. Ex-offenders require job training and reintegration. And trans-
gender people, like other marginalized groups, may require tailored
health and social services.

CEDAD’s non-intervention has allowed continued covering by the
coalition, which addresses none of these needs. Covering concedes the
potential dangers these subgroups pose to the coalition in terms of
their hypermarginalizing appearance and cultural affiliation. At the
same time, covering relinquishes the chance to integrate new forms of
subgroup association and activism into the coalition.

2. Lessons of Community Economic Development. — The norma-
tive and practical consequences of CEDAD’s silence and inaction for
identity-based lawyering are severe. Normatively, silence about iden-
tity further marginalizes already subordinated groups, blocking self-
elaboration and intensifying inequality. Practically, silence ignores,
and hence exacerbates, these groups’ distinct needs for protective, re-
habilitative, and reintegrative services.

CEDAD’s silence cannot serve the best interests of the Village West
neighborhood. Silence will not fill CEDAD’s tenant and homeowner
outreach seminars, or its storefront small business enterprise work-
shops, with battered women or drug users. Similarly, silence will not
help deliver economic development education and empowerment train-
ing to ex-offenders or gay men.?! To address these interests, CEDAD
students must speak to the identities and needs of these groups with
coalition leaders and constituent groups. One such group is a faith-
based network, where the subject of gay and transgender group rights
may prove anathema to theological doctrine.?? Likewise, CEDAD stu-

81 For theories about such empowerment programs, see Deborah N. Archer & Kele S. Wil-
liams, Making America “The Land of Second Chances”: Restoring Socioeconomic Rights for Ex-
Offenders, 30 N.Y.U. REV. L. & SOC. CHANGE 527 (2006); Donna Coker, Shifting Power for Bat-
tered Women: Law, Material Resources, and Poor Women of Color, 33 U.C. DAVIS L. REV. 1009
(2000); Zanita E. Fenton, Silence Compounded — The Conjunction of Race and Gender Violence,
11 AM. U. J. GENDER SOC. POL’Y & L. 271 (2003); and Darren Lenard Hutchinson, Out Yet Un-
seen: A Racial Critique of Gay and Lesbian Legal Theory and Political Discourse, 29 CONN. L.
REV. 561 (1997).

82 See KEITH BOYKIN, BEYOND THE DOWN Low: SEX, LIES, AND DENIAL IN BLACK
AMERICA 255-68 (2005); J.L. KING wWITH KAREN HUNTER, ON THE DOWN LOw: A JOUR-
NEY INTO THE LIVES OF “STRAIGHT” BLACK MEN WHO SLEEP WITH MEN 77-84 (2004);
Beverly A. Greene, Heterosexism and Internalized Racism Among African Americans: The Con-
nections and Considerations for African American Lesbians and Bisexual Women: A Clinical Psy-
chological Perspective, 54 RUTGERS L. REV. 931, 947-49 (2002).
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dents must counsel the coalition and its affiliated nonprofit organiza-
tions about uncovering and the necessary recasting of community ser-
vices and development initiatives to meet the neglected needs of hy-
permarginalized groups encompassed within the historically segregated
borders of Village West.

Breaking the silence of Village West requires a politics of race and
a racial discourse sympathetic to traditional civil rights claims and
alert to the stereotyping social discipline of difference-based identity
claims. A politics of race directs the strategic use of racial discourse in
advocacy and organizing. Racial discourse encompasses colorblind,
color-coded, and color-conscious forms of expression. Unlike multicul-
tural accounts of distinctive cultural differences, here the politics of
race and racial discourse eschew the social performance of historical
minority stereotypes, choosing instead to remedy historic discrimina-
tion and status hierarchy. Meager in its cosmopolitan cultural com-
mitments and group values, this remedy of breaking community si-
lence approaches difference and group-identity consciousness
pragmatically, operating as a modest instrument of social justice.

The risk of stereotyping battered women, drug users, ex-offenders,
and gay men through racial difference discourse adds to the onus of
stigmatized identities. Lessening that onus by muting traits associated
with difference aggravates the effect of coerced assimilation, and the
consequent harm to personhood. Discrimination frustrates efforts to
assimilate under cover not only because of the psychic cost of covering,
but also because of the socioeconomic vulnerability of those histori-
cally stigmatized groups.

Elaborating and amplifying the subordinated voices of hypermar-
ginalized subgroups within their own deeply marginalized communi-
ties gives limited rise to an uncovered, group-based identity politics
more inclusive than either mainstream or marginal communities like
Village West. Without this struggle for group inclusion and self-
expression, highly vulnerable groups will be denied the opportunity for
human flourishing and equality.

Uncovering hypermarginalized subgroups, however, may come at a
cost. Difference discourse influences policies regulating the treatment
of subgroups and shapes legal-political strategies at work in communi-
ties like Village West. Those strategies, which are inextricably bound
to the caste- and status-based subordination of hypermarginalized sub-
groups, often betray liberal ideals of equality, freedom of choice, and
self-actualization. Uncovering such subordinating practices through
robust group identification threatens to inflame intraracial and inter-
racial divisions suppressed in Village West and elsewhere. Uncovering
may also distract minority group attention from the more pressing and
intractable social maladies of wealth and income disparity afflicting
Village West and similarly impoverished communities in Miami.
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The liberty of the silent hypermarginalized groups of Village West
depends in part on exposing the divisions within their own communi-
ties that reflect disparities of wealth, income, health, and education.
The contemporary interdependence of race and cultural difference in
subordinating low-income communities of color resists a clear histori-
cal explanation. In communities like Village West and Little Haiti,
culture-bound racial status lies buried by infirmities now difficult to
trace and to redress without uncovering. For now, the best promise of
redress may come from the community-based uncovering efforts of law
school clinics undertaken with civil rights and poverty lawyers in col-
laboration with marginalized and hypermarginalized groups.

III. UNCOVERING AS AN ALTERNATIVE PRACTICE VISION

The covering practices embedded in the traditions of civil rights
and poverty law call for alternative education, training, and curricular
initiatives in clinical education and legal education more generally.
Teaching the next generation of civil rights and poverty lawyers to un-
cover hypermarginalized identities requires analytic frameworks ap-
propriate to a multiplicity of racial groups and subordinate cultures,
many entrenched in caste status. Critical theory provides the first
rough outlines of these frameworks.

A. Alternative Theoretical Frameworks

Critical theory helps law students to address difference-based client
and community identity. By situating identity in law, culture, and so-
ciety, critical theory supplies a range of insights and interventions to
law students striving to meet individual, group, and community
needs.8 For critical theorists, client or group identity is neither natu-
ral nor necessary. Rather, it is constructed by advocacy, adjudication,
and regulation. Participants in this sociolegal construction include
lawyers, judges, and legal agents (administrators, caseworkers, and law
enforcement officers). Four theoretical frameworks elucidate the role
of these institutional actors and contest the influence of their practices
in shaping client and community identity: cultural studies, critical out-
sider jurisprudence, democratic theory, and pragmatism.

1. Cultural Studies. — Cultural studies scholars view law as a cul-
tural and social practice. Both clinical and nonclinical students should
view lawyering as an interpretive practice applicable to oral, written,
and symbolic texts rooted in culture, politics, and society. The practice

83 See Bill Ong Hing, Raising Personal Identification Issues of Class, Race, Ethnicity, Gender,
Sexual Orientation, Physical Disability, and Age in Lawyering Courses, 45 STAN. L. REV. 1807,
1808 (1993); Ann Shalleck, Constructions of the Client Within Legal Education, 45 STAN. L. REV.

1731, 1733-35 (1993).
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is partisan — not simply because it advances the interests of particular
parties, but also because it constructs and communicates the social re-
ality inhabited by those parties from a particular stance. That stance
is simultaneously descriptive and prescriptive. Lawyers construct the
social reality of difference-based client identity in interviewing and
counseling as well as at trial and on appeal. Nothing about those in-
terpretive acts of lawyering is neutral. All are subject to cultural and
racial bias. And all demand reflection and suspicion.

2. Critical Outsider Jurisprudence. — OQOutsider jurisprudence —
critical race theory, feminist theory, and queer theory — treats identity
as multifaceted and unstable. For outsider scholars, identity is neither
uniform nor static; rather it is a shifting aggregation of multiple cate-
gories (race, gender, and sexuality) that occupies different forms at dif-
ferent times across different contexts. Clinical and nonclinical students
should acknowledge the multiple dimensions and changing qualities of
difference-based client identities. And they should also accept the in-
completeness and partiality of their own understandings in making
identity-based factual and legal claims.

3. Democratic Theory. — Democratic legal theory emphasizes the
norms of participation and process. Clinical and nonclinical students
should urge client participation in the lawyering process and make
room within that process to accommodate difference-based identities.
Participation educates clients in rights discourse, which creates oppor-
tunities for individual empowerment and collective mobilization in le-
gal, political, and cultural forums. Participation also educates clients
in lawyering skills, encouraging lay advocates to expand the represen-
tation of underserved groups and communities without lawyers’
intervention.

4. Pragmatism. — Pragmatism teaches that legal reasoning is con-
textual, multivariable, and open-ended. Contextual reasoning draws
from situational variables (for example, HIV/AIDS status, transgender
bias, domestic violence) as well as from wider social considerations
(family interests, institutional strategies, and neighborhood priorities).
Clinical and nonclinical students should ground their advocacy prac-
tices in collaborative contexts that permit clients to integrate both spe-
cific variables and broader considerations into their decisionmaking
process about the means and ends of representation. Students should
also realize that difference-based client identities may direct highly
contingent, provisional outcomes that must be revisited as roles, rela-
tionships, and goals change. In this way, critical theory encourages re-
consideration of covering and uncovering tactics in counseling.

B. Alternative Teaching Methods

Crafting alternative educational methods to teach the next genera-
tion of civil rights and poverty lawyers to uncover difference-based
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identities involves experimentation with new forms of cross-cultural
collaboration. Cross-cultural training in lawyering is necessary be-
cause of the failure of client-centered clinical pedagogy to address law-
yer-client cultural differences, an omission that impairs the representa-
tion of clients of color and clients in low-income communities.8

1. Cross-Cultural Training. — Effective cross-cultural training pre-
pares lawyers to reach out to clients across the boundaries of cultural
and racial difference. Leading clinical scholars link cross-cultural ef-
fectiveness in advocacy to the identification of segregating differences,
exploration of multiple explanations for client behavior, and elimina-
tion of lawyer bias and stereotype from client interviewing and coun-
seling. Together, these key habits establish an initial benchmark for
lawyer cross-cultural and cross-racial competence in counseling uncov-
ering.8s But framing cross-cultural training purely in terms of the ac-
quisition of certain habits of thinking, speaking, and doing understates
the deep-seated dimensions of difference-based identity.®¢ These di-
mensions challenge the pretense of colorblind neutrality in counseling
and the presupposition of cross-cultural competence as a neutral tech-
nique of case planning and management.

2. Challenging Neutrality. — Cross-cultural competence in coun-
seling uncovering requires the abandonment of neutrality. To counsel
uncovering demands familiarity with the stereotype and stigma of dif-
ference and identity. The stereotype and stigma of racial or sexual dif-
ference remake the cognitive, emotional, and behavioral content of ad-
vocacy, transforming civil rights and poverty lawyers into instruments
of client self-elaboration and group solidarity. This instrumental pur-
pose complements efforts by lawyers to be reflective and avoid resort-
ing to stereotypes in the disorienting encounter with client and group
difference.

The failure to train civil rights and poverty lawyers in practices of
cross-cultural and difference-based identity analysis perpetuates
stigma-induced marginalization in law and society. Neither nonjudg-
mental lawyer inquiry nor an appreciation of cultural difference will
by itself halt marginalization. Only a reassessment of client and com-
munity identity and their cultural manifestations will revise lawyer

84 See Ascanio Piomelli, Cross-Cultural Lawyering by the Book: The Latest Clinical Texts and
a Sketch of a Future Agenda, 4 HASTINGS RACE & POVERTY L.J. 131, 131 & n.1 (2006).

85 See Susan Bryant, The Five Habits: Building Cross-Cultural Competence in Lawyers, 8
CLINICAL L. REV. 33, 64—67 (2001); Sue Bryant & Jean Koh Peters, Five Habits for Cross-
Cultural Lawyering, in RACE, CULTURE, PSYCHOLOGY & LAW 47 (Kimberly Holt Barrett &
William H. George eds., 2005); Paul R. Tremblay, Interviewing and Counseling Across Cultures:
Heuvristics and Biases, 9 CLINICAL L. REV. 373 (2002).

86 See Piomelli, supra note 84, at 162—65 (explaining that “cross-cultural competence necessar-
ily entails cognitive, emotional, and behavioral dimensions, each of which is most effectively de-
veloped and enhanced through repeated practice and use”).



838 HARVARD LAW REVIEW [Vol. 121:805

perception and interpretation of difference, facilitate interaction across
differences, and transform advocacy.8?” Reassessment starts with law-
yer introspection, cultural self-awareness, and cross-cultural skills, par-
ticularly competence in overcoming prevalent stereotypes of class, race,
and sexuality.

3. Client Collaboration. — Openly confronting stereotypes in col-
laboration with clients permits a frank discussion of normative objec-
tions, empirical associations, and remedial measures. Confrontation of
this sort reveals the extent to which stereotypes impute marginalizing
traits or behaviors (for example, dependency, helplessness, and passiv-
ity) to people of color, particularly those with low income. It also
erodes stereotypes by questioning the dominance of lawyers’ “expert”
opinions in technical and strategic decisions affecting client goals and
objectives. Collaboration eases this confrontation.

Uncovering identity in civil rights and poverty law practice also
involves discretionary counseling decisions about the goals and tactics
of class-wide and group representation in impact and test case litiga-
tion. Like decisions involving the delivery of direct services, these dis-
cretionary judgments ensnare lawyers in conflicts sparked by compet-
ing client objectives, third party interests, and institutional commit-
ments.®® Regulated by ethics rules governing both group and entity
representation,®® the conflicts defy easy resolution, even under client-
centered counseling approaches.?°

Collaboration transforms the lawyer-client relationship by enlarg-
ing the scope of client participation in the lawyering process with re-
spect to problem solving and strategic decisionmaking.?! Community-
based collaboration in particular expands the substantive goals of rep-
resentation beyond individual, case-specific interests to issue-focused,
neighborhood-wide interests in legal advocacy and political organiz-

87 See, e.g., Gary Blasi, Advocacy Against the Stereotype: Lessons From Cognitive Social Psy-
chology, 49 UCLA L. REV. 1241, 1266-81 (2002).

88 On the ethics of group representation, see generally Derrick A. Bell, Jr., Serving Two Mas-
ters: Integration Ideals and Client Interests in School Desegregation Litigation, 85 YALE L.J. 470
(1976); William B. Rubenstein, Divided We Litigate: Addressing Disputes Among Group Members
and Lawyers in Civil Rights Campaigns, 106 YALE L.J. 1623 (1997).

89 See, e.g., MODEL RULES OF PROF’L CONDUCT R. 1.7 (2007) (regulating conflicts of inter-
est involving current clients); id. R. 1.13 (same for organizations as clients).

90 On client-centered and rebellious lawyering models of group representation, see Stephen
Ellmann, Client-Centevedness Multiplied: Individual Autonomy and Collective Mobilization in
Public Interest Lawyers’ Representation of Groups, 78 VA. L. REV. 1103 (1992); Janine Sisak, If
the Shoe Doesn’t Fit . .. Reformulating Rebellious Lawyering to Encompass Communily Group
Representation, 25 FORDHAM URB. L.]J. 873 (1998).

91 See, e.g., Ascanio Piomelli, Appreciating Collaborative Lawyering, 6 CLINICAL L. REV. 427
(2000); Ascanio Piomelli, The Democratic Roots of Collaborative Lawyering, 12 CLINICAL L. REV.
541 (2006); Ascanio Piomelli, Foucault’s Approach to Power: Its Allure and Limits for Collabora-
tive Lawyering, 2004 UTAH L. REV. 395.
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ing.92 Collaboration also facilitates the organization and mobilization
of client groups in legal-political advocacy.”’

C. Alternative Curricular Initiatives

Preparing the next generation of civil rights and poverty lawyers to
uncover identity-based differences in legal advocacy and political or-
ganizing requires greater theory/practice integration within the law
school curriculum. Curricular integration should start in the multiple
disciplines of jurisprudence, lawyering skills, and ethics. Law schools
should weave both classical liberal jurisprudence and critical outsider
jurisprudence into lawyering skills and professional values instruction.
Instruction in liberal jurisprudence lays the foundation for discussion
of authentic self-elaboration, equality of opportunity, and individual
liberty. Critical jurisprudence enhances this discussion by locating
barriers erected by caste status, class subordination, and the identity-
based stigmas of race, gender, and sexuality.

1. Curricular Integration. — An integrated curriculum relevant to
skills and values instruction should include the culture, history, and
sociology of the legal profession, especially as embodied in current
writings on cause lawyering, civic professionalism, and public service.
Recent interdisciplinary movements — like the one in psychology and
therapeutic jurisprudence illuminating the cognitive, affective, and be-
havioral elements of legal understanding and decisionmaking —
also warrant incorporation.®® Each of these fields furnishes an oppor-
tunity for law schools to engage in university-wide, cross-disciplinary
collaboration.®s

Beyond the integration of normative and empirical disciplines, the
law school curriculum should focus on the values and techniques of

92 See Gerald P. Lépez, Keynote Address, Living and Lawyering Rebelliously, 73 FORDHAM
L. REV. 2041, 2049 (2005); Gerald P. Lépez, Shaping Community Problem Solving Around Com-
munity Knowledge, 79 N.Y.U. L. REV. 59 (2004).

93 See Lucie White, “Democracy” in Development Practice: Essays on a Fugitive Theme, 64
TENN. L. REV. 1073 (1997); Lucie E. White, To Learn and Teach: Lessons from Driefontein on
Lawyering and Power, 1988 WIS. L. REV. 699.

94 See generally THE AFFECTIVE ASSISTANCE OF COUNSEL: PRACTICING LAW AS A
HEALING PROFESSION (Marjorie A. Silver ed., 2007). For helpful overviews of therapeutic ju-
risprudence, see THERAPEUTIC JURISPRUDENCE: THE LAW AS A THERAPEUTIC AGENT
(David B. Wexler ed., 1990); and ESSAYS IN THERAPEUTIC JURISPRUDENCE (David B. Wex-
ler & Bruce J. Winick eds., 1991).

95 In one example of this cross-disciplinary collaboration, a CHRE clinical faculty team taught
a cross-disciplinary graduate course entitled “Law, Medicine, and Nursing: Advocacy, Policy, and
Ethics” during the 20042005 academic year in partnership with faculty and students from the
Schools of Law, Medicine, and Nursing. See Troy Elder, Steel, Hector & Davis Community
Health Rights Education Successes, 3 CENTER FOR ETHICS & PUB. SERVICE NEWS (Univ. of
Miami Sch. of Law, Miami, Fla.), Spring 2004, at 3~4, available at http://www.law.miami.edu/
ceps/images/spring_z004.pdf (reporting on a grant for the interdisciplinary course).
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ethical decisionmaking and moral lawyering.®® Professor Neal Katyal
emphasizes “the need for law schools to start a moral conversation and
to encourage students to practice law in an ‘ethical’ manner.”?” Re-
peating themes articulated by earlier commentators,®® Professor Katyal
anticipates that moral conversation will build an ethical groundwork
for legal education and lawyering.

This groundwork gains strength from the curricular initiatives re-
cently proposed by the Carnegie Foundation. In its 2007 report, Edu-
cating Lawyers: Prepavation for the Profession of Law, the Carnegie
Foundation emphasized the importance of professional identity in
challenging law schools to “link[] the interests of legal educators with
the needs of practitioners and the public the profession is pledged to
serve” in order to promote a vision of “civic professionalism.”® This
linkage requires equipping students with “strong skill in serving clients
and a solid ethical grounding.”19° Integration of skills training and
ethics education into the standard law school curriculum requires ven-
turing outside the case-dialogue method, and outside the classroom al-
together, to address matters of social need, justice, and moral compas-
sion — matters traditionally ignored in the first-year curriculum and
too often neglected in the upper-level curriculum as well.1!

The move outside the classroom and into the community through
the curricular integration of skills and ethics instruction addresses two
fundamental limitations of legal education: the “lack of attention” ac-
corded to practice, and the “inadequate concern with professional re-
sponsibility.”92 The Carnegie report found that law schools paid “only
casual attention to teaching students how to use legal thinking in the
complexity of actual law practice,” provided little “effective support for
developing ethical and social skills,” and devoted meager “attention to

9 See Neal Kumar Katyal, The Supreme Court, 2005 Term—Comment: Hamdan v. Rumsfeld:
The Legal Academy Goes to Practice, 120 HARV. L. REV. 65, 119~22 (2006); see also Shauna I.
Marshall, Mission Impossible?: Ethical Community Lawyering, 7 CLINICAL L. REV. 147 (2000)
(identifying community lawyers’ need for nontraditional ethical guidance); Deborah L. Rhode,
Moral Counseling, 75 FORDHAM L. REV. 1317, 1320—33 (2006) (discussing lawyers’ ethical obli-
gations and the reasons lawyers often fall short in meeting them).

97 Katyal, supra note g6, at 120 (quoting Harry T. Edwards, The Growing Disjunction Be-
tween Legal Education and the Legal Profession, g1 MICH. L. REV. 34, 66—67 (1992)).

98 See MILNER S. BALL, CALLED BY STORIES: BIBLICAL SAGAS AND THEIR CHAL-
LENGE FOR LAW (z000); THOMAS L. SHAFFER & ROBERT F. COCHRAN, JR,, LAWYERS, CLI-
ENTS, AND MORAL RESPONSIBILITY (1994).

99 WILLIAM M. SULLIVAN ET AL., EDUCATING LAWYERS: SUMMARY 4 (2007), available at
http://www.carnegiefoundation.org/files/elibrary/EducatingLawyers_summary.pdf.

100 74

101 See id. at 5—7.

102 Id. at 6.
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the social and cultural contexts of legal institutions and the varied
forms of legal practice.”'03

Evidence of the widespread neglect of practice, ethical values, and
social skills as applied in institutional and relational contexts gives a
compelling reason for law schools “to elevate the twin concepts of the
practice of law as a public service calling and the development of the
capacity for reflective moral judgment to the same level as legal
knowledge and traditional legal skills.”'%* The Carnegie Foundation’s
endorsement of public service practice and reflective moral judgment
calls for a “dynamic curriculum that moves [students] back and forth
between understanding and enactment, experience and analysis.”!0S
Urging efforts to bridge the gap between formal knowledge and expe-
riential knowledge, the report stresses the need “to combine the ele-
ments of legal professionalism — conceptual knowledge, skill and
moral discernment — into the capacity for judgment guided by a sense
of professional responsibility.”106

To the Carnegie Foundation, the fusion of professionalism and
judgment occurs most effectively in the latter two years of law school.
At this stage, students may employ learned doctrine and analysis in the
lawyering process and competently assume responsibility for clients
and clinical colleagues. Also at this stage, students may meaningfully
explore their professional identities.!®” Curricular synthesis of this
kind affords third-year students in particular a “capstone” opportunity
“to develop specialized knowledge” and “engage in advanced clinical
training.”'°¢ Both endeavors encourage “serious, comprehensive reflec-
tion” on the law school educational experience and alternative career
paths toward professional growth, 109

2. Faculty Cross-Disciplinary Collaboration. — The springboard
for curricular integration is pedagogical collaboration among faculty
that teach doctrinal and practical courses of study in professional skills
and values.!'® Collaboration might entail discussion of student ethical-
_social development, faculty-community outreach programs, or teaching
in lawyering courses and clinics. Broad faculty clinical participation

103 fq4.

104 Id. at 7 (quoting SECTION OF LEGAL EDUC. & ADMISSIONS TO THE BAR, AM. BAR
ASS'N, TEACHING AND LEARNING PROFESSIONALISM 15 (1996)).

105 Jd. at 8.

106 [4.

107 See id. at 8-9; see also Russell G. Pearce, White Lawyering: Rethinking Race, Lawyer Iden-
tity, and Rule of Law, 73 FORDHAM L. REV. 2081, 2093-99 (2005) (illustrating techniques to en-
courage professional exploration of identity); David B. Wilkins, Essay, Identities and Roles: Race,
Recognition, and Professional Responsibility, 57 MD. L. REV. 1502 (1998) (discussing the rele-
vance of race to a lawyer’s professional identity).

108 SULLIVAN ET AL., supra note 9g, at 9.

109 74,

110 See SULLIVAN ET AL., supra note 5, at 7-13.
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expands the curricular reach of instruction in ethical judgment and
cross-cultural collaboration, which are essential skills in addressing the
status of excluded and silenced subgroups within marginalized com-
munities.!!! The substantive commitments that underlie uncovering
strategies help expunge stereotypical images of segregated minority
group cultures in legal and social discourse. Those commitments aid
in abating the repressive conformity of minority culture as well, open-
ing up opportunities to develop dialogue and to build commonalities
across racial boundaries in law, culture, and society.

3. New Clinical Paradigms. — Integrating client self-elaboration
and group legal-political collaboration into the canons of civil rights
and poverty law advocacy and legal education requires new clinical
paradigms. To be effective pedagogically and practically, these para-
digms must emphasize the habits, values, and skills of community-
based, interdisciplinary work.!’2 Community work of this kind en-
courages client leadership and partnership. It also urges the interdis-
ciplinary study of socioeconomic, environmental, and health dispari-
ties. Perhaps most important, it enlarges the scope of lawyer ethical
judgment, professional responsibility, and professionalism beyond a
narrow conventional vision of advocacy. Although no law school fully
integrates the norms of community lawyering and the insights of criti-
cal outsider jurisprudence into the curricular structure of its clinical
and nonclinical programs, the contours of such programs are visible in
the innovative curricular designs of law schools at New York Univer-
sity, 113 the City University of New York,''* and Yale.!'> Additional
curricular innovations include recently augmented clinical and inter-
disciplinary programs at Stanford Law School''* and Harvard Law

11 On legal-political organizing strategies and tensions, see Christine Zuni Cruz, [On the] Road
Back In: Community Lawyering in Indigenous Communities, 5 CLINICAL L. REV. 557 (1999);
Scott L. Cummings & Ingrid V. Eagly, A Critical Reflection on Law and Organizing, 48 UCLA L.
REV. 443 (2001); Shin Imai, A Counter-Pedagogy for Social Justice: Core Skills for Community-
Based Lawyering, 9 CLINICAL L. REV. 195 (2002); and Joseph Erasto Jaramillo, Comment, The
Community-Building Project: Racial Justice Through Class Solidarity Within Communities of
Color, 9 LA RAZA L.J. 195 (1996).

112 See Colloquium, Race, Economic Justice, and Community Lawyering in the New Century,
95 CAL. L. REV. 1821 (2007).

113 SULLIVAN ET AL., supra note s, at 38-43 (noting NYU’s linking of doctrinal, lawyering,
and clinical courses as a connecting point for faculty discussion and theoretical work).

114 14 at 34-38 (citing CUNY’s close integration of doctrinal and lawyering curricula, includ-
ing a first-year program featuring linked lawyering seminars and doctrinal courses taught by the
same instructor).

115 4. at 120 (noting that Yale reduced the number of required courses for first year students
and encourages students to take clinicals beginning in their second semester).

116 See Theresa Johnston, Transforming Legal Education: Preparing Lawyers for Today’s World
Practice, STAN. LAW., Fall 2006, at 14, 18 (discussing expansion of clinical and interdisciplinary
programs).
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School.''” The best of these wide-ranging and still-evolving programs
demonstrate the capacity of law schools to renew the meaning of legal
education and the spirit of the lawyering process in public service.

CONCLUSION

Enriching the mission of clinical education and legal education
more generally is central to uncovering the marginalizing infirmities of
class, race, and sexuality in impoverished communities. As part of the
ongoing debate over identity in law, culture, and lawyering, uncover-
ing challenges the silencing conventions of the lawyering process and
the legal profession in the fields of civil rights and poverty law. Juris-
prudential movements in critical and interdisciplinary theory illumi-
nate the injury of silence. Uncovering urges clients to engage in rea-
son-forcing dialogue to counteract that injury.

The implications of silenced identity emerge in clinical classrooms
through dubious cultural theories of client incompetence and infiltrate
clinical practices via stereotypes of client inferiority. Lawyers occupy a
formative role in shaping client, group, and community identities.
Professional discourses and practice traditions cast such roles as natu-
ral or necessary features of the adversary system. The exercise of
those roles and the applied logic of legal advocacy and political orga-
nizing determines how, when, and why to counsel clients to cover or
uncover the silence of individual, group, and community identity.

Law school clinics representing the poor and the disenfranchised
deal with covering daily. At the University of Miami School of Law,
CHRE students representing HIV/AIDS patients in public benefits
and immigration cases routinely discover that the HIV history, health
status, and sexual orientation of their clients are veiled from their cli-
ents’ own families and communities. In litigating and negotiating on
behalf of those clients, the students accede to their clients’ requests to
cover their gay identity. Furthermore, CEDAD students representing
low income neighborhood groups in combating urban blight and eco-
nomic displacement regularly learn that the needs of certain groups —
battered women, drug users, ex-offenders, and gay men — lay ne-
glected, relegated to the margins of community building. In counseling
neighborhood associations, faith-based institutions, and nonprofit or-
ganizations about appropriate community services and economic de-

117 Harvard Law School recently instituted a First-Year Lawyering Program, revitalized the
Program on the Legal Profession, and instituted a new pro bono requirement. See The Harvard
Law School Strategic Plan: A Thumbnail Sketch (Oct. 16, 2006), http://www.law.harvard.edu/
news/strategic/thumbnail.php; see also Elaine McArdle, Bridge-Building for the Future: A First-
of-Its-Kind Research Center Readies Lawyers for a Changing Profession, HARV. L. BULL., Fall
2006, at 12, 14.
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velopment initiatives, the students decline to uncover those group
identities and needs.

In both CHRE and CEDAD, the practices of clinical students and
faculty are not unlike the identity-making practices of racialized narra-
tives and race-coded representation employed by prosecutors and de-
fenders in cases of racially motivated violence. In the criminal justice
system, the law and the lawyering process condone identity-conscious
covering and reverse-covering strategies that are potentially harmful to
clients, third parties, and communities. To alleviate the stigma of cov-
ering, the next generation of civil rights and poverty lawyers must
reconceptualize difference-based identity in legal advocacy and politi-
cal organizing in terms of caste status and culture. Moreover, they
must reconfigure identity-based law school curricula long tolerant of
client covering and reverse-covering demands.

Curricular revision should start with the affirmation of the modern
traditions of liberal legalism, traditions vital to the constitutional and
statutory protection of minority groups injured by ascribed caste or
status hierarchies. Revision should also acknowledge the postmodern
contingencies of racial and cultural identity posited by critical theory,
particularly the often rebellious and unstable quality of identity.
Taken together, liberal legalism, postmodern contingency, and the
commitment to antisubordination bridge critical theory and clinical
practice, offering up a more inclusive identity-affirming vision of civil
rights and poverty law. That vision must contemplate policymaking
opportunities in interdisciplinary, community-based collaborations
spanning public and private initiatives at local, state, national, and in-
ternational levels.!18

Identity theory furnishes transformative insights for civil rights and
poverty lawyers as well as clinical teachers laboring to appreciate
difference-based identity norms and narratives in representing histori-
cally stigmatized groups. Studying the practice and texts of law in ac-
tion allows teachers, students, and practitioners of civil rights and
poverty law to reconceive the politics of difference in American law,
thereby altering strategies of covering and uncovering identity in the
lawyering process. Building on the efforts of earlier generations of
civil rights and poverty lawyers, the next generation must reunite the
law, culture, and politics of difference-based identity in advocacy and
organizing, once again facilitating individual self-actualization in col-
lective emancipation.

118 See generally CAUSE LAWYERING AND THE STATE IN A GLOBAL ERA (Austin Sarat &
Stuart Scheingold eds., z001); THE WORLDS CAUSE LAWYERS MAKE: STRUCTURE AND
AGENCY IN LEGAL PRACTICE (Austin Sarat & Stuart Scheingold eds., 2005); Scott L. Cum-
mings, The Internationalization of Public Intevest Law, 57 DUKE L.J. (forthcoming Feb. 2008),
available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=944552.
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