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protests, mobilization often failed to facilitate and to restructure commercial
exchange relationships.28 Where it succeeded it demonstrated that “insur-
gents can, with the necessary mobilization and the proper combination of
strategies, influence significant change,”% albeit on a small-scale.300
Among these strategies, community education and organization hold crucial
import for marshalling the defense of indigenous communities.30t

2. Welfare rights movement.

The welfare rights movement also provides instructive lessons about the
role of community education and mobilization.322 The modern history of the
welfare rights advocacy movement3o3 may be traced through the early relief
movement,34 the subsequent emergence of the National Welfare Rights Or-
ganization,305 and finally to the Poor People’s Campaign of 1968.306 To-
gether these campaigns engaged in and responded to the racial construction
of identity and community.307 Weighing heavily on the meaning of moral
character,308 that construction continues to dominate current debates over

298. See Dmitri Mehlhorn, 4 Requiem for Blockbusting: Law, Economics, and Race-Based
Real Estate Speculation, 67 FORDHAM L. REV. 1145, 1191 (1998) (speculating on civil rights advo-
cacy aimed at facilitating contracts between resident whites and home-seeking blacks).

299. JAMES W. BUTTON, BLACKS AND SOCIAL CHANGE: IMPACT OF THE CIVIL RIGHTS
MOVEMENT IN SOUTHERN COMMUNITIES 238 (1989).

300. One such small-scale change is community-based law enforcement partnerships. See
THE SPECIAL COMMITTEE ON THE DRUG CRISIS, AMERICAN BAR ASSOCIATION, LAWYERS AS
VOLUNTEERS: ADDRESSING SUBSTANCE ABUSE AND VIOLENCE IN COMMUNITIES—A PROGRAM
GUIDE 33-39 (June 1995).

301. See Christine Zuni Cruz, [On the] Road Back In: Community Lawyering in Indigenous
Communities, 5 CLINICAL L. REV. 557, 571-90 (1999) (explicating theories of community lawyer-
ing and representation).

302. For an example of prosecutor-initiated community mobilization, see Robert E. Cramer,
Jr., The District Attorney as a Mobilizer in a Community Approach to Child Sexual Abuse, 40 U.
MIAMI L. REV. 209 (1985).

303. For useful accounts of the welfare rights movement, see LARRY R. JACKSON & WILLIAM
A. JOHNSON, PROTEST BY THE POOR: THE WELFARE RIGHTS MOVEMENT IN NEW YORK CITY 13-
51 (1973); FRANCES FOX PIVEN & RICHARD A. CLOWARD, POOR PEOPLE’S MOVEMENTS: WHY
THEY SUCCEED, HOW THEY FAIL 264-361 (1977).

304. See PIVEN & CLOWARD, supra note 303, at 266-88 (tracing genesis of the poor relief
movement).

305. See id. at 288-353 (charting the rise and fall of the National Welfare Rights Organization).

306. See GREENBERG, supra note 293, at 430-39 (documenting intersection of civil and eco-
nomic rights organizing in poor people’s movement).

307. On the expansion of the welfare rights movement into the racialized landscape of the
southern states, see MARTHA F. DAVIS, BRUTAL NEED: LAWYERS AND THE WELFARE RIGHTS
MOVEMENT, 1960-1973, 56-69 (1993).

308. See JOEL F. HANDLER & YEHESKEL HASENFELD, THE MORAL CONSTRUCTION OF
POVERTY: WELFARE REFORM IN AMERICA 9-11 (1991) (distinguishing normative rhetoric sepa-
rating “deserving” and “undeserving poor”).
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race, welfare, and reproduction.3% For example, strains of that debate have
hampered the homeless rights movement310 and curbed the expansion of le-
gal services for impoverished immigrants.31t Few vestiges of that character
debate surround the low income community development movement.312
Community economic development advocates recognize the links between
the black urban experience and the economy, public policy and racism.
Their agenda, which includes banking,313 child care and “activist mother-
ing,”314 housing,315 and even resident-controlled redevelopment,316 is already
supplying significant benefits to low-income communities of color.317

3. Women’s rights movement.

The women’s rights movement offers similar lessons of grassroots com-
munity power and leadership, through strategies of resistance, in spite of its

309. See, e.g., DOROTHY ROBERTS, KILLING THE BLACK BobDY: RACE, REPRODUCTION, AND
THE MEANING OF LIBERTY 202-08 (1997) (discussing the racist origins of the welfare system).

310. See MARK LITWAK, COURTRCOM CRUSADERS 11-40 (1989) (describing homeless advo-
cacy in Los Angeles).

311. See Robert L. Bach, Building Community Among Diversity: Legal Services for Impover-
ished Immigrants, 27 U. MICH. J.L. REF. 639, 657 (1994) (“An effort to assure effective legal serv-
ices for impoverished immigrants should recognize their shared problems with established resi-
dents, the range of resources and groups currently involved in providing help, and the potential for
building a broad-based community revitalization reform movement.”).

312. See Symposium, Revitalizing America’s Cities, 27 MICH. J.L. REF. 613-875 (1994).

313. See Rochelle E. Lento, Community Development Banking Strategy for Revitalizing Our
Communities, 27 U. MICH. J.L. REF. 773, 778-803 (1994) (outlining structure of community devel-
opment banks and credit unions); see generally Richard Marsico, 4 Guide to Enforcing the Com-
munity Reinvestment Act, 20 FORDHAM URB. L.J. 165 (1993) (exploring the enforcement challenges
of the Community Reinvestment Act); Anthony D. Taibi, Banking, Finance, and Community Eco-
nomic Empowerment: Structural Economic Theory, Procedural Civil Rights, and Substantive Ra-
cial Justice, 107 HARV. L. REV. 1465 (1994) (examining the effect of globally and nationally con-
trolled banking institutions on economic injustice).

314. See NANCY A. NAPLES, GRASSROOTS WARRIORS: ACTIVIST MOTHERING, COMMUNITY
WORK, AND THE WAR ON POVERTY 109-30 (1998) (defining “activist mothering” in terms of both
traditional kinship group mothering and nurturing, community-based practices of political and so-
cial activism); Peter Pitegoff, Child Care Enterprise, Community Development, and Work, 81 GEO.
L.J. 1897 (1993) (claiming that child care “can be a vehicle for community-based economic devel-
opment”).

315. See Benjamin B. Quinones, Redevelopment Redefined: Revitalizing the Central City with
Resident Control, 27 U. MICH. J.L. REF. 689, 752-68 (1994) (hereinafter Redevelopment Redefined)
(surveying strategies, criticisms, burdens, and incentives of resident-controlled redevelopment); see
also Benjamin B. Quinones, Serving the Client in New Ways: Community Economic Development,
CED on the Job, 27 CLEARINGHOUSE REV. 773, 773 (1993).

316. See Quinones, Redevelopment Redefined, supra note 315, at 752-68.

317. See generally Henry L. Taylor, Jr., Social Transformation Theory, African Americans
and the Rise of Buffalo’s Post-Industrial City, 39 BUFF. L. REV. 569 (1991) (discussing the link
between the black urban experience and the economy, pubic policy, and racism).
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frequent neglect of the experience of women of color.318 The women’s rights
movement teaches prosecutorial sensitivity to gender power and leader-
ship,319 stressing the collaborative significance of gender awareness and gov-
ernance.320 This lesson survives quarrels over the nature of women’s situated
knowledge and community.321 In addition, it provides guidance for other
movements seeking to overcome the contradictory identities and social loca-
tions322 found at the intersection of gender, race, and class.323

4. The gay/lesbian rights movement.

The gay/lesbian rights movement, by comparison, demonstrates the
prosecutorial insight gained from strategies of degendering and recompos-
ing32¢ Additionally it underscores the values of honor and community to
self and group identity325  Admittedly, historic rights-based anti-
discrimination strategiess26 struggle in addressing “transsexual or overt

318. For examples of resistance and rights advocacy by women of color, see Allison M. Dus-
sias, Squaw Drudges, Farm Wives, and the Dann Sisters’ Last Stand: American Indian Women's
Resistance to Domestication and the Denial of Their Property Rights, 77 N.C. L. REV. 637, 707-26
(1999) (describing Native American sisters’ struggle since the late 1970s to protect their ranch); see
Virginia P. Coto, LUCHA, The Struggle for Life: Legal Services for Battered Immigrant Women, 53
U. M1aMI L. REV. 749, 755-58 (1999) (describing representation of battered immigrant women
through education, legal services, and organizing); Jenny Rivera, The Violence Against Women Act
and the Construction of Multiple Consciousness in the Civil Rights and Feminist Movements, 4 J. L.
& POL’Y 463, 477-81 (1996) (pointing to anti-violence strategies overlapping communities of color
and women).

319. See Rita Mae Kelly & Georgia Duerst-Lahti, The Study of Gender Power and Its Link to
Governance and Leadership, in GENDER POWER, LEADERSHIP, AND GOVERNANCE 39, 39-64
(Georgia Duerst-Lahti & Rita Mae Kelly eds., 1995) (linking gender to power in public leadership).

320. See Rita Mae Kelly & Georgia Duerst-Lahti, Toward Gender Awareness and Gender
Balance in Leadership and Governance, in GENDER POWER, LEADERSHIP, AND GOVERNANCE 259,
259-71 (Georgia Duerst-Lahti & Rita Mae Kelly eds., 1995) (elaborating on gender as a set of
practices imbued with symbolic meaning).

321. See ROSI BRAIDOTTI, PATTERNS OF DISSONANCE: A STUDY OF WOMEN IN CON-
TEMPORARY PHILOSOPHY 271-72 (1991) (noting that “[s]itnated knowledges make possible a vi-
sion of reality as a web of interconnected points, openings and moments of mutual receptivity that
spin the web of social connectedness, communication and community”).

322. See Sandra Harding, Reinventing Ourselves as Other: More New Agents of History and
Knowledge, in AMERICAN FEMINIST THOUGHT AT CENTURY’S END: A READER 140, 145-53 (Linda
S. Kaufman ed., 1993) (describing “outsider within” social locations and identities).

323. Joan Williams notes that the category of gender often verges into race and class. Joan
Williams, Implementing Antiessentialism: How Gender Wars Turn into Race and Class Conflict, 15
HARvV. BLACKLETTER J. 41, 47-71 (1999).

324. See R.W. CONNELL, MASCULINITIES 232-34 (1995) (defining degendering strategy as an
attempt to dismantle “hegemonic masculinity™).

325. See Leonard Harris, Honor, Emasculation and Empowerment, in RETHINKING MASCU-
LINITY: PHILOSOPHICAL EXPLORATIONS IN LIGHT OF FEMINISM 275, 284 (Larry May, Robert
Strikwerda & Patricia D. Hopkins eds., 2d. ed. 1996) (citing honor as a function of community).

326. For a historical review of rights-based gay and lesbian civil rights strategies, see DIANE
HELENE MILLER, FREEDOM TO DIFFER: THE SHAPING OF THE GAY AND LESBIAN STRUGGLE FOR
CIVIL RIGHTS 139-60 (1998).
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transgender self-definition’327 and the transgressive use of female roles.328
This struggle, further burdened by the onus of class,320 accentuates the im-
portance of contemplating postmodern prosecutorial norms and narratives.

C. Postmodern Prosecutorial Norms and Narratives

Postmodern schools of thought extend to law33¢ and lawyers.31 Juris-
prudentially, they offer a foundational critique of the possibility of objective
knowledge and neutral judgment in the law. That critique sets postmodemn-
ism apart from liberalism in two fundamental ways. The first distinction
goes to interpretation. Postmodernists claim that lawyers and judges are
“always and already interpreting.”332 Interpretation, in turn, is “shaped by
one’s horizon of sociocultural prejudices and interests.”33 The second dis-
tinction relates to norms. Postmodernists excoriate the prescriptive thrust of
liberal norms as implausible and unprincipled.334

In the realm of criminal prosecution, postmodern norms and narratives
jar the antebellum and postbellum habits of prosecutorial discretion. Those

327. Kathleen Chapman & Michael Du Plessis, “Don’t Call Me Girl”: Lesbian Theory,
Feminist Theory, and Transsexual Identities, in CROSS-PURPOSES: LESBIANS, FEMINISTS, AND THE
LIMITS OF ALLIANCE 169, 173 (Dana Heller ed., 1997) (mentioning that the transgressivley gen-
dered seek self-definition and redefinition outside of a bi-polar identity-making system of gender
and sexuality).

328. See Laura Harris & Liz Crocker, Bad Girls: Sex, Class, and Feminist Agency, in FEMME:
FEMINISTS, LESBIANS, AND BAD GIRLS 93, 101 (Laura Harris & Elizabeth Crocker, eds., 1997)
(discussing desire and self-imaging in female role categories). The transgressive use of the female
role, for example, in the image of the prostitute as “femme bad girl” provides “a strong expression
of a feminist consciousness” but seems inapt to traditional rights-based anti-discrimination strate-
gies. Id. at 101.

329. See RUTHANN ROBSON, SAPPHO GOES TO LAW SCHOOL: FRAGMENTS IN LESBIAN
LEGAL THEORY 205-13 (1998). Robson observes:

[I]t is not simply that lower class or poor is a rhetorical category or identity that allows pros-

perity to be normalized and other economic conditions to be pathologized, creating a group of

others who are deviant. The same process of categorization occurs in racial, ethnic, religious,

and sexualized identities and may serve liberatory as well as repressive interests.

Id. at 207 (footnote omitted).

330. See generally GARY MINDA, POSTMODERN LEGAL MOVEMENTS: LAW AND JURIS-
PRUDENCE AT CENTURY’S END (1995) (exploring modern and postmodemn movements in legal
scholarship).

331. See Stephen M. Feldman, Playing with the Pieces: Postmodernism in the Lawyer’s Tool-
box, 85 VA. L. REV. 151, 152 (1999) (finding that enmeshed structures of scholarly and lawyerly
discourse compel postmodemists to construct narratives and argumenis using available modernist
thetorical tools and modes of discourse); see also Pierre Schlag, Normativity and the Politics of
Form, 139 U. PA. L. ReV. 801, 803-04 (1991) (mentioning trial lawyer manipulation of doctrine in
postmodernist denunciation of the law’s normative foundations).

332. Feldman, supra note 331 at 155-56 n.13.

333. 4.

334. See generally Pierre Schlag, Normative and Nowhere to Go, 43 STAN. L. REv. 167
(1990) (attacking the inconsistencies and weaknesses of normative legal thought).
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accrued myth-making habits of construing stable forms of racial identity and
status are incompatible with the emerging postmodern jurisprudence of race
in American law, particularly the notions of mutable racial identity and
community.

1. Postmodernism and race.

The intersection of postmodernism and race is best illustrated in trials of
racial identity. In fact, the postmodern break from prosecutorial tradition
occurs, not in the repudiation of normative policy prescription, but in the
clasp of racial identity. For prosecutors, postmodern racial identity is race-
conscious. Conceived as an element of personhood, identity resists juridical
translation and commodity fetishism. Indeed, it lacks a clear-cut juridical or
commodity form transferable to a courtroom or a market economy.335 This
lack of structure, combined with the properties of thickness and mutability,
precludes the complete translation and full commodification of identity.
Nevertheless, prosecutors in race trials engage in a crude process of transla-
tion that produces raw images of racial identity, here in the figures of ma-
rauding black teenagers and sadistic white supremacists.

2. Postmodernism and gender.

Connecting identity to race occasions multiple alliances with the categories
of gender, ethnicity, and sexuality.336 However, the contingency of the lawyer’s
identity337 and the intervention of the prosecutorial state raise the danger of dis-
rupting those alliances either by distorting identity or by creating an ill-fitting
new form of “public identity.”338 Even without such disruptions, state-imposed
classifications of public and private identity still may not survive a courtroom’s

335. For a discussion of inalienability under property regimes, see Jeanne L. Schroeder,
Three's a Crowd: A Feminist Critique of Calabresi and Melamed’s One View of the Cathedral, 84
CORNELL L. REV. 394, 417-18 (1999); see also Margaret Jane Radin, Market-Inalienability, 100
HARv. L. REv. 1849, 1849 (1987) (analyzing market-inalienability and presenting a justification
rooted in human flourishing).

336. Compare Angela P. Harris, Race and Essentialism in Feminist Legal Theory, 42 STAN.
L. REv. 581, 604 (1990) with Yane Wong, The Anti-Essentialism v. Essentialism Debate in Feminist
Legal Theory: The Debate and Beyond, 5 WM. & MARY J. WOMEN & L. 273, 289 (1999) (assailing
Harris for suggesting that “only women of color possess a multiplicitous self and that a dividing
line can be drawn between white and non-white women in terms of their race”™).

337. See Wilkins, supra note 111, at 1033 (discussing the professional and legal implications
of a lawyer’s “race-based personal commitments and group-based affiliations™).

338. Janet E. Halley, The Politics of the Closet: Legal Articulation of Sexual Orientation
Identity, in AFTER IDENTITY: A READER IN LAW AND CULTURE 24, 34 (Dan Danielsen & Karen
Engle, eds. 1995) (noting that, “even as the court monopolizes the power to define and control the
subjective experience of stigma, it simultaneously establishes the legal fiction that those harmed by
government discrimination have chosen their injury”) (footnote omitted).
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“rational basis scrutiny.”33° As a result, prosecutorial attempts at state interven-
tion through postmodern identity may accomplish little beyond domesticating a
postmodern concept for the purpose of bolstering a modernist normative claim
of community. Both civil rights and poverty lawyers implicitly acknowledge the
dense postmodern quality of client identity only to domesticate it in order to ad-
vance constitutional or statutory entitlement claims and to promote some sem-
blance of commonality.34 In the Byrd case, prosecutors conceded evidence of
the complexity of the defendants’ white identity, yet fastened that identity to the
foundational base of racism.341

3. Racial identity in law and politics.

The notion of racial identity and the accompanying principle of race-
consciousness remain controversial in law and politics. In law, race-
conscious practices embroil fields of education, employment, and housing.
In politics, race-conscious policies entangle government subsidies and elec-
toral voting.342 Accordingly, pragmatic reorientation of the prosecution
function requires that race-conscious practices defer in part to the colorblind
spirit of American constitutionalism and jurisprudence. That colorblind
spirit of identity lies underdeveloped in the model of postbellum discretion.
Untapped by the sterile postbellum regime of limited political and economic
rights, the rhetoric of colorblindness at times may furnish the crucial political
joinder of identity to community.343

For prosecutors, postmodern racial community relocates the reality of the
self in the context of community, creating an embodied agent for the self.

339. See generally Robert C. Farrell, Successfil Rational Basis Claims in the Supreme Court
JSrom the 1971 Term Through Romer v. Evans, 32 IND. L. REV. 357 (1999) (explicating underlying
principles of Supreme Court rational basis jurisprudence).

340. See Anthony V. Alfieri, Disabled Clients, Disabling Lawyers, 43 HASTINGS L.J. 769
(1992).

341. At the sentencing phase of the trial of Lawrence Russell Brewer, prosecutor Patrick
Hardy commented: “It’s tough on anybody that did the best they could to raise their children if a
child turns out to be a Lawrence Russell Brewer.” Bruce Tomaso, Parents of Jasper Killer Plead
Jor Son’s Life: Jury to Decide Whether Brewer Will Be Executed, DALLAS MORNING NEWS, Sept.
22, 1999, at A31. Brewer’s father blamed his son’s racist attitudes on the Texas prison system. See
Michael Graczyk, Parents of Convicted Killer Plead with Jurors, ASSOCIATED PRESS, Sept. 21,

1999 (“My son is not what the press has made of him.”), Newspaper editorials also pointed to “in-
dividual pathologies, perhaps shaped by the harsh environment of Texas penitentiaries . . . .” Edito-
rial, Jasper Slaying Stands Apart for Its Cruelty, HOUSTON CHRONICLE, June 11, 1998, at A32.

342. See, eg., J. MORGAN KOUSSER, COLORBLIND INJUSTICE: MINORITY VOTING RIGHTS
AND THE UNDOING OF THE SECOND RECONSTRUCTION 270 (1999) (“Redistricting cannot be race-
unconscious until the country ceases to be, and pretending that society or politics has become col-
orblind can only allow discrimination to go unchecked.”).

343. Catherine Connolly points to identity politics as “a method that acknowledges both the
atrocity committed upon one individual as well as the impact the event has on a whole community.”
Connolly, supra note 290, at 251. Indeed, for Connolly, identity politics presents “a way of con-
ceptualizing shared reality.” Id.
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Self-embodiment of this kind incorporates collective discourse and action
into subjective identity.34# When the horizon of community prejudice pre-
cludes colorblind understanding, communication, and perception, and instead
tolerates acts of hate based on race, the prosecution function may spurn
regulation in favor of freedom of expression. Given its foundational ties to
liberal legalism, the hate speech remedy345 of postmodern censorship the-
ory346 may be unacceptable. But tolerance may be equally unacceptable.

4. Liberal legalism, tolerance, and postmodern censorship of racist
speech.

At first glance, tolerance harbors the potential to “make possible both a
politics of reason and a conception of political community that dignifies the
capacity for reasonableness of all persons to be self-governing moral
agents.”47 Yet, it provides no guidance in resolving the divergence of racial
interests within communities.348 Tactics of accommodating difference,34°
manifested, for example, in the appeal to common sense and intuition, 350 are

344. See CALVIN O. SCHRAG, THE SELF AFTER POSTMODERNITY 82 (1997) (observing that
historical agents must encounter each other “face-to-face in situations of agreement and dissent,
harmony and discord, liberation and oppression, mastery and slavery”); see also Feldman, supra
note 331 at 155 (remarking that “for the individual within the community, one’s current horizon of
sociocultural prejudices and interests always shapes understanding, communication, and perception
in general, including normative values and goals™).

345, See generally HENRY LOUIS GATES, JR., ANTHONY P. GRIFFIN, DONALD E. LIVELY,
ROBERT C. POST, WILLIAM B. RUBENSTEIN & NADINE STROSSEN, SPEAKING OF RACE, SPEAKING
OF SEX: HATE SPEECH, CIVIL RIGHTS, AND CIVIL LIBERTIES (1994) (challenging the notion that
free speech and equal rights are antagonistic in the context of hate speech); MARI J. MATSUDA,
CHARLES R. LAWRENCE III, RICHARD DELGADO, & KIMBERLE WILLIAMS CRENSHAW, WORDS
THAT WOUND: CRITICAL RACE THEORY, ASSAULTIVE SPEECH, AND THE FIRST AMENDMENT
(1993) (setting out a foundational argument for hate speech codes); HATE SPEECH AND THE
CONSTITUTION (Steven J. Heyman, ed., 1996) (presenting both sides of the debate over hate
speech).

346. See generally, e.g., Stephen G. Gey, The Case Against Postmodern Censorship Theory,
145 U. PA. L. REV. 193 (1996).

347. David A.J. Richards, Contractualist Impartiality in the American Struggle for Justice: A
Comment on Professor Allen’s “Social Contract Theory in American Case Law,” 51 FLA. L. REV.
41, 61 (1999).

348. See Stefan R. F. Khittel, The Law Concerning the Black Communities in Columbia: Eth-
nic Rights or Anti-Discrimination Rights?, in LAW & ANTHROPOLOGY 265, 279 (René Kuppe &
Richard Potz eds., 1999) (documenting interest divergence between indigenous groups and black
communities in Columbia).

349. See, e.g., Vrinda Narain, Women’s Rights and the Accommodation of “Difference:”
Muslim Women in India, 8 S. CAL. REV. L. & WOMEN’S STUD. 43, 66-71 (1998) (inentioning the
limitations of women’s rights discourse in accommodating the religious-cultural differences of the
Muslim community in India ).

350. See Richard E. Redding, How Common-Sense Psychology Can Inform Law and Psycho-
legal Research, 5 U. CHL L.S. ROUNDTABLE 107, 110 (1998) (defining common sense psychology
in terms of “the lay knowledge of human behavior”).
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unlikely to prevail against the force of unconscious racism.35s! An alternative
appeal to the social contract groundwork of law and community may produce
the same outcome. Although Anita Allen mentions that “social contract can
foster the spirit of cooperation and compromise,”352 contractual bargaining
theory proves unhelpful because of the difficulty of making community-wide
bargains.353 This deficiency also condemns relational contract theory3s4 em-
ployed in commercial3ss and marital contexts.356 Admittedly, a derivative
theory of relational, community-based contracts reliant on a regime of intra-
community promises between parties over goals and community welfare of-
fers some promise in mediating the divergent interests between community-
based racial identities. But the ineffectiveness of non-state enforcement
mechanisms and the involuntary nature of state enforcement systems are
troubling, even when extra-state enforcement through “a complex network of
social and relational norms™357 appears feasible. Moreover, an extra-state
network fails to guarantee mutual community commitment and trust.358 It
also neglects to cure the problem of race-infected inequity in bargaining.359

A final tactic of accommodating difference through tolerance adverts to
racial empathy.360 Integrating tolerance and empathy requires cultivated
judgment3é! and inculcated learning.362 It mixes responsivity and responsi-

351. See Linda Hamilton Krieger, The Content of Our Categories: A Cognitive Bias Ap-
proach to Discrimination and Equal Employment Opportunity, 47 STAN. L. REv. 1161, 1186-1217
(1995) (discussing the cognitive biases and ingrained stereotypes that underlie discriminatory
treatment); Charles R. Lawrence, III, The Id, the Ego, and Equal Protection: Reckoning with Un-
conscious Racism, 39 STAN. L. REV. 317, 322 (1987) (locating the roots and causes of discrimina-
tion outside of conscious intent).

352. Allen, supra note 234, at 15.

353, See Stephen M. Nickelsburg, Mere Volunteers? The Promise and Limits of Community-
Based Environmental Protection, 84 VA. L. REV. 1371, 1382-96 (1998) (enumerating structural
factors that make community-wide bargains difficult).

354. See generally Charles J. Goetz & Robert E. Scott, Principles of Relational Contracts, 67
VA. L. REv. 1089 (1981).

355. See generally Robert E. Scott, A Relational Theory of Default Rules for Commercial
Contracts, 19 J. LEGAL STUD. 597 (1990).

356. See generally Elizabeth S. Scott & Robert E. Scott, Marriage as Relational Contract, 84
VA. L. REV. 1225 (1998) (applying relational contractual theory to marriage).

357. Id. at 1229.

358. See Russell Hardin, Trustworthiness, 107 ETHICS 26, 42 (1996) (linking law and con-
vention to reliability and interest).

359. See Blake D. Morant, The Teachings of Dr. Martin Luther King, Jr. and Contract The-
ory: An Intriguing Comparison, 50 ALA. L. REv. 63, 108-09 (1998) (noting that application of
contextualism to contract analysis “permits exploration of the possible operation of stereotype and
prejudice within the bargaining context”) (footnotes omitted).

360. Peter Margulies urges postmodern progressives “to bridge the gap between interpersonal
and political empathy” by embracing the conception of engagement. Engagement, Margulies cau-
tions, “requires the person experiencing empathy to take some risk.” Peter Margulies, Re-Framing
Empathy in Clinical Legal Education, 5 CLINICAL L. REV. 605, 606 (1999).

361. See generally Thomas Morawetz, Empathy and Judgment, 8 YALE J.L. & HUMAN. 517
(1996).
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bility363 in the form of dialogue.3¢4 The prosecution function may enhance
dialogue by reference to the concept that Amy Gutmann and Dennis Thomp-
son call “an economy of moral disagreement.”36s Applied to a deliberative
process of community exchange over the merits of “morally respectable po-
sitions,” Gutmann and Thomas urge participants “to minimize the range of
their disagreement by promoting policies on which their principles converge,
even if they would otherwise place those policies significantly lower on their
own list of political priorities.”366

The Gutmann-Thompson approach to moral dialogue and community
tolerance, while attractive, gives no direction to the resolution of racial pol-
icy divergence. Lacking a principle of interracial policy convergence, the
approach slows in carving a path from community tolerance to assimilation
of policies and positions.367 The result may be discovered in black exit, not
only from community, but also from electoral politics.368 That result encour-
ages the creation of alternative institutions outside politics, for example as a
facet of inner-city economic development3¢® and community-based environ-
mental protection.370

362. See generally Carrie Menkel-Meadow, The Power of Narrative in Empathetic Learning:
Post-Modernism and the Stories of Law, 2 UCLA WOMEN’S J. L. 287 (1992) (book review).

363. Calvin Schrag introduces the notions of responsivity and responsibility in elaborating
upon “[t]he profile of the self in community . ...” SCHRAG, supra note 344, at 91. He explains:
“Responsivity functions basically as a descriptive term; responsibility connotes, if not an explicitly
prescriptive content, in a significant measure an ethical stance, an ethos, a way of dwelling in a
social world that gives rise to human goals and purposes, obligations, duties, and concermns for hu-
man rights.” Id.

364. See Nancy Levit, Critical of Race Theory: Race, Reason, Merit, and Civility, 87 GEO.
L.J. 795, 817 (1999) (linking dialogue to a willingness both to listen and to tailor communication to
the listeners’ perspective).

365. Thompson, supra note 201, at 115 (emphasis in original); see also AMY GUIMANN &
DENNIS F. THOMPSON, DEMOCRACY AND DISAGREEMENT 346-61 (1996) (proposing a conception
of deliberative democracy constituted by both regulatory principles—reciprocity, publicity, and
accountability—and substantive principles—basic liberty, basic opportunity, and fair opportunity—
of moral reasoning).

366. Id. at 115-16.

367. Larry Backer comments that “The interplay between tolerance and assimilation can oc-
cur because of the interpretive potential of our core socio-cultural structural conduct norms.”
Backer, supra note 25, at 194. Such rules, Backer maintains, “allow for a range of possibility
within which the group can identify.” Jd.

368. See Terry Smith, A Black Party? Timmons, Black Backlash and the Endangered Two-
Party Paradigm, 48 DUKE L.J. 1, 51-66 (1998) (contemplating constitutional overtones of black
exodus from American two-party system).

369. See generally Michael H. Schill, Assessing the Role of Community Development Corpo-
rations in Inner City Economic Development, 22 N.Y.U. REV. L. & SocC. CHANGE 753 (1996-97)
(describing the rise of community development corporations (CDCs) and their efforts to improve
the state of inner city neighborhoods).

370. See Nickelsburg, supra note 353, at 1409 (contending that vagaries of local choice and
arbitrariness of local jurisdictional boundaries produce patchwork community-wide environmental
solutions).
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5. The merits of collective action.

Conceding the ultimate “limits of unilateral community-based self-help
measures™371 at block372 and neighborhood levels fails fo defeat the logic of
collective action.3” In the context of prosecution, that logic suggests that
prosecutors take on the role of community organizer.374 This state-initiated
role puts aside the often-heard objections of elitism375 and paternalism in or-
der to explore a range of prosecutorial community-building strategies. It is
inaccurate to call this strategic initiative non-adversarial in the traditional
sense. Taken from experimental community-enhancing strategies of media-
tion,376 community building through prosecution may in fact prove adver-
sarial. Its main focus, however, is on the enabling process of community
reconstruction.

Community-enabling strategies377 afford a role for community but “itis a
role that respects the autonomy and informed judgments of the parties.”378

371. MELVINL. OLIVER & THOMAS M. SHAPIRO, BLACK WEALTH/WHITE WEALTH: A NEW
PERSPECTIVE ON RACIAL INEQUALITY 193 (1995).

372. See Robert C. Ellickson, New Institutions for Old Neighborhoods, 48 DUKE L.J. 75, 78-
85 (1998) (discussing advantages of block-level institutions).

373. See generally RUSSELL HARDIN, COLLECTIVE ACTION (1982) (introducing a dynamic
model of collective action to explain large group cooperation over time); MANCUR OLSON, THE
LoGIC OF COLLECTIVE ACTION (1965) (explicating dynamics of collective action among small and
mass groups).

374. Cf Brian Glick & Matthew H. Rossman, Neighborhood Legal Services as House Coun-
sel to Community-Based Efforts to Achieve Economic Justice: The East Brooklyn Experience, 23
N.Y.U. REv. L. & SOC. CHANGE 105 (1997) (recounting the experience of the Brooklyn Legal Aid
Services Corporation in operating as house counsel to low income communities).

375. See John C. Koritansky, Temperance, Passions, and Lawyers in the American Demo-
cratic Regime, in ETHICS AND CHARACTER: THE PURSUIT OF DEMOCRATIC VIRTUES 141, 155-56
(William D. Richardson, J. Michael Martinez & Kerry R. Stewart eds., 1998) (observing that “law-
yers exemplify an indirect, partial, but still invaluable exception to the more general pronouncement
that there can be no aristocratic element in democratic society that opposes democracy’s natural
propensities™).

376. See Clark Freshman, Privatizing Same-Sex "Marriage” Through Alternative Dispute
Resolution: Community-Enhancing Versus Community-Enabling Mediation, 44 UCLA L. REv.
1687, 1749-60 (1997) (espousing a community-enhancing vision of dispute resolution). Freshman
contends:

[Dlispute resolution should enhance the salience of a particular community in either, or both,

of two ways: (1) individuals should resolve disputes according to the community (including

some combination of its norms, history, and practices); and (2) individuals should leave the

process more firmly incorporating that community in their sense of who they are.
Id. at 1749.

377. Seeid. at 1762 (“A community-enabling mediation would encourage parties to consider
the range of possible values and practices that could affect how they resolve a dispute or structure
an agreement.”) (footnote omitted).

378. Id. at 1761.
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Wendy Brown Scott’s notion of “transformative desegregation”37? may prove
useful in this respect. Scott advocates boundary-crossing to learn about other
cultural identities and experiences.38 Boundary crossing, Scott intimates,
demands the sharing of power.381 It is unclear whether this obligatory shar-
ing may be more fairly analogized to “social duties voluntarily undertaken”
by citizens or “civic obligations imposed by the state.”382 Voluntarism seems
more consistent with autonomy and consensual community. Yet, because of
tensions associated with racial identity, state-induced civic obligations may
be warranted. No necessary diminution of autonomy or weakening of com-
munity seems implied from state intervention, though it is unlikely that a
prosecutor/organizer may plausibly represent a collective or community en-
tity under the aegis of the state. Such dual forms of representation already
create ethical strains in the public and private law fields of family,38 un-
ion,384 and group advocacy385 where members frequently fall unheard. Com-
parable criticisms of an intermediary role for lawyers may be fatal to the in-
stant proposal.386

379. Wendy Brown Scott, Transformative Desegregation: Liberating Hearts and Minds, 2 J.
GENDER, RACE & JUSTICE 315, 319 (1999).

380. Jd. at 318 (“The current desegregation-integration process-oriented paradigm overlooks
the potential of non-hierarchical cultural interaction in an educational setting to reshape fundamen-
tal attitudes and beliefs about race and identity.”) (footnote omitted).

381. Id. at 357-60.

382. LvDA K. KERBER, NO CONSTITUTIONAL RIGHT TO BE LADIES: WOMEN AND THE OBLI-
GATIONS OF CITIZENSHIP 305 (1998) (distinguishing between voluntary social duties and state-
imposed obligations in the sphere of domestic relations and the family).

383. See Russell G. Pearce, Foreword: Reexamining the Family Values of Legal Ethics, 22
SEATTLE U. L. REV. 1, 2-4 (1998) (promoting ethics rule accommodation to allow representation of
families as entities); see also Russell G. Pearce, Family Values and Legal Ethics: Competing Ap-
proaches to Conflicts in Representing Spouses, 62 FORDHAM L. REv. 1253, 1258 (1994) (advocat-
ing that families be able to elect a form of representation that treats the family as a unit despite
conflicts of interest between individuals); Naomi Cahn & Robert Tuttle, Dependency and Delega-
tion: The Ethics of Marital Representation, 22 SEATTLE U. L. REV. 97, 121-37 (1998) (approving
concurrent representation of husband and wife, including spousal delegation of authority).

384. See generally Russell G. Pearce, The Union Lawyer’s Obligations to Bargaining Unit
Members: A Case Study of the Interdependence of Legal Ethics and Substantive Law, 37 S. TEX. L.
REV. 1095 (1996) (discussing the conflicting obligations owed by a lawyer to a union client and to
the individual members of the bargaining unit).

385. See Stephen Ellmann, Client-Centeredness Multiplied: Individual Autonomy and Collec-
tive Mobilization in Public Interest Lawyers' Representation of Groups, 78 VA. L. REv. 1103,
1105-06 (1992) (noting that group representation is a significant facet of a public interest lawyer’s
work).

386. See generally John S. Dzienkowski, Lawyers as Intermediaries: The Representation of
Multiple Clients in the Modern Legal Profession, 1992 U. ILL. L. REV. 741; Alysa Christmans
Rollock, Professional Responsibility and Organization of the Family Business: The Lawyer as In-
termediary, 73 IND. L.J. 567 (1998) (pointing to practical and ethical considerations hindering law-
yers in acting as intermediaries within family businesses).
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CONCLUSION

Infirmities notwithstanding, the proposed embrace of a prosecutorial
ethic of race-conscious community outreach in cases of racially motivated
violence seems appropriate. The ethic garners justification on several
grounds. Normatively, the notion of reconstructive community seems im-
plicit in the punitive value of redemptive mercy. Functionally, community
looks embedded in the role-discretion and regulatory standards guiding the
prosecution function. Historically, community appears linked to lawyer-
engineered reform movements. Jurisprudentially, community occurs central
to emerging theories of race and identity.

Nonetheless, the groundwork upholding a prosecutorial ethic of race-
conscious community outreach cannot pretend to guarantee against subsi-
dence. The punitive value of retribution offers strong normative competi-
tion. Moreover, the traditions of statutory-bounded discretion and narrow
regulation inhibit an enlarged sense of community function. Furthermore,
the history of lawyer-dominated law reform movements suggests habits of
advocacy antithetical to community. Last, postmodern theories of race and
identity confound interpretive and practical efforts to construct community.
And yet, the rise of interracial violence compels the laying of such ground-
work both prescriptively, as a symbol of reconciliation, and descriptively, as
a critique of law in action.

Theorizing about the relationship between prosecutorial norms and their
impact on community entails both an implied critique and an express critique
of the current prosecution function in the field of racially-motivated violence.
The critique intends to fashion an alternative way of viewing prosecutorial
roles. Plainly, some roles of the prosecutor seem more advantageous than oth-
ers in the context of community violence. The task is to discover which roles
are more suitable. Because roles carry attendant discourses, the next task is to
connect the relationship between prosecutorial discourse (narratives) and the
prosecution of violence. More broadly, the task is to fit an adversarial criminal
justice system into a paradigm that can play a positive role in rebuilding com-
munity after major public incidents of violence.

Of course, theorizing without more will prove insufficient. Hence, the
essay strives for the convergence of theory and practice in the development of
different theoretical models of prosecutorial roles and narratives that already
emerge from the law as seen in the trials of the Central Park Jogger and James
Byrd. At different points, the trials signal a potentially positive relationship
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between lawyers and community under prosecutorial policies of activism, out-
reach, and education.38?

The groundwork for these policies is already in place. Close reading of
the two trials show that the very idea of community is embedded in the
norms and narratives of the criminal justice system whether grounded in con-
stitutional, statutory, or common law foundations. Admittedly, this showing
is not without objection. The notion of community is frustratingly vague.
Moreover, the norms and narratives and cases cited for purposes of illustra-
tion are unrepresentative, the former distorted by criminal justice system val-
ues, the latter deformed by under-inclusive sampling and high-profile stature.

Resorting to an empirical posture limited to the description of the role,
function, and regulation of prosecutors acting under state and federal crimi-
nal justice systems seems unresponsive to these objections. Even though the
description sifts from prosecutorial ethics rules and standards to demonstrate
that prevailing norms and narratives construct multiple prosecutorial roles
with accompanying burdens of freedom and constraint, further objections
mount. The objections do not quarrel with the proposition that such norms
and narratives construct multiple prosecutorial roles in the guise of constitu-
tional, institutional, professional, cultural, community, and moral agency.
Neither do they contravene the claims that the same norms and narratives
burden prosecutorial roles with considerations of procedural fairness, organ-
izational efficiency, and substantive justice. Instead, the objections complain
that the instant analysis misdescribes the role, function, and regulation of
prosecutors in state and federal criminal justice systems. Similarly, they
protest that the same analysis misderives prosecutorial norms and narratives
from governing ethics rules and standards. It follows that this erroneous de-
duction misstates norms and narratives, and overstates their impact on law,
culture, and society. The overstatement of the breadth and diversity of
prosecutorial roles results in overestimating the available freedom to maneu-
ver and in underestimating the constraints on the freedom of strategic move-
ment, including misreading the influence of contextual considerations.

The effort to explore methods of reconceiving the prosecutorial norms
and narratives applied in cases of racial violence in the hope of reconstruct-
ing interracial community seems vain in light of these additional objections.
Likewise, the related attempts to evaluate the cultural and societal impact of
such norms and narratives in combating the varied forms, contexts, and cate-
gories of racial violence illustrated in the Central Park Jogger and James

387. See Joni Hersch, Teen Smoking Behavior and the Regulatory Environment, 47 DUKE L.J.
1143, 1158-62 (1998) (recommending the use of education to combat youth smoking).
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Byrd trials, and to assess the potentially fruitful relationship of lawyers to
community based on contemporary law reform movements seem futile, par-
ticularly given the civil justice predicate for the civil rights, welfare rights,
women’s rights, and gay/lesbian rights movements.

To establish the compatibility of prosecutorial norms and narratives with
the emerging jurisprudence of race in American law, especially the notions
of postmodern racial identity and community, seems a barren exercise if the
task of reconceiving prosecutorial norms and narratives amounts to folly.
Denying the fallacy of reimagination may provide little comfort, for that de-
nial summons the next objection condemning the utopian hope of recon-
structing interracial community. In this respect, it is not only the vagueness
of meaning surrounding the concept of interracial community, but also the
implausibility of assessing the cultural and societal impact of prosecutorial
norms and narratives that seem daunting.

Equally vexing, the forms of violence under scrutiny seem too wide-
ranging, the contexts and spatial geography of violence too dissimilar, and
the categories of violence too artificial. Add to this criticism the claimed
misplaced relationship of lawyers to community in a civil setting, the argua-
bly inappropriate analogy to and generalization from contemporary law re-
form movements, and the alleged incompatibility of prosecutorial norms and
narratives with the emerging jurisprudence of race in American law. Even if
the thesis proffered here survived this criticism, it may succumb to the con-
tention of incoherence attached to the postmodern notions of racial identity
and community.

Doubtless, to a great extent this essay and its proposals amount to a kind
of prosecutorial heresy. Activist lawyers out of our professional past, how-
ever, well understand the importance of heresy.388 Prosecutors grasp the
same in constructing innovative strategies to combat racial violence. The
strategy of prosecutorial intervention advanced here creates an opportunity
for state participation in reasoned public debate and political conflict3s9 over
interracial community and violence in contemporary America. Tragically,

388. Both clinical legal education and civil rights advocacy exemplify the evolution of one-
time heresies into accepted methods of practice. See GARY BELLOW & BEA MOULTON, THE LAW-
YERING PROCESS: MATERIALS FOR CLINICAL INSTRUCTION IN ADVOCACY (1978); GERALD P.
LOPEZ, REBELLIOUS LAWYERING: ONE CHICANO’S VISION OF PROGRESSIVE LAW PRACTICE
(1992).

389. See Robert P. George, Public Reason and Political Conflict: Abortion and Homosexual-
ity, 106 YALE L.J. 2475, 2504 (1997) (“A sound principle of public reason for a deliberative democ-
racy would indeed require citizens and policymakers to justify their political advocacy and action
by appeal to principles of justice and other moral principles accessible to their fellow citizens by
virtue of their ‘common human reason.’”).
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state violence will never end race-infected community violence. Only com-
munity—provisional and evanescent—momentarily formed inside and out-
side the modemn state may resolve that ultimate irony of violence, the vio-
lence within its own borders and the violence shared with us.



