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the reification of an idea of color.”” Concretely, this contribution af-
fects the assessment of racial credibility.” Doubtless, credibility pres-
ents a crucial evidentiary judgment im criminal prosecution. Sheri Lynn
Johnson pomts out, for example, that prosecutors may very well
“screen the credibility of witnesses in a racially biased way.”**

In the same way, prosecutors may grade the credibility of victims
and defendants in a racially slanted way, particularly when the defense
implicitly or exphicitly avers racial provocation. Surveying the law of
provocation, Victoria Nourse describes the evolving “personification”
of the defense.’” This “inward move,” Nourse explains, shifts norma-
tive inquiry “inside the emotional life of one person.”*” Interior shift-
ing of this kind “takes normative questions (which passions the law
should protect) and puts them, in answer form, into the minds of the
defendants.”” Hence, Nourse adds, “the standard questions asked in
provocation cases all focus on the emotional life of reasonable per-
sons.” The job of overcoming a racial provocation defense pushes
prosecutors to invade that emotional life, making judgments about the
identity of the defendant and the victim, and then circulating those
judgments m juridical narratives at trial.

Racialized identity judgments and narratives occur against the his-
torical background of race-based disdaim and exclusion by the legal
profession.” That history includes identity judgments that cross the
hnes of race, gender, and sexuality in denigrating lawyers, clients, vic-
tims, and communities.” Clients stand at great risk from racialized

402. For an intriguing critique of the concept of reification dominant in the literature of
Critical Legal Studies, see Anthony J. Fejfar, An Analysis of the Term “Reification” as Used in
Peter Gabel’s Reification in Legal Reasouing, 25 CAPITAL U. L. REV. 579, 596-610 (1996).

403. See Sheri Lynn Johnson, The Color of Truth: Race and the Assessment of Credibility, 1
MICH. J. RACE & L. 261 passim (1996) (describing the relationship between race and credibil-
ity).

404. Id. at 319 (mentioning the probable unreviewability of racially biased prosecutorial
decisions).

405. Victoria Nourse, Passion’s Progress: Modern Law Reform and the Provocation De-
fense, 106 YALE L.J. 1331, 1385 (1997).

406. Id.

407. Id

408. Id.

409. See Kiyoko Kamio Knapp, Disdain of Alien Lawyers: History of Exclusion, 7 SETON
HALL CONST. L.J. 103, 120-32 (1996) (detailing legislative and judicial exclusion of aliens fromn
state bar associations).

410. See J. Clay Smith, Jr., Black Women Lawyers: 125 Years at the Bar; 100 Years in the
Legal Academy, 40 HOWARD L.J. 365, 372-79 (1997) (tracing the historical intersection of ra-
cial and gender hierarchies in the law); J. Clay Smith, Jr., Introduction: Law Is No Mystery to
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judgments. Clark Cunningham observes that such identity judgments
may inflict damage to client self-respect.”! The experience of self-
respect inhabits both private and public spheres. The private spliere of
self-respect grows out of self-perception. By contrast, the public sphere
of self-respect arises out of “the historical and sociopolitical situated-
ness of individuals.”*” Interpreting self-respect as a sociopolitical con-
struction, Robin Dillon argues that “it develops and pldys out against
the backdrop of social and political contexts,” and moreover, “that it
is constituted by aud reflects prevailing forms of social and political
life.”* According to Dillon, the constitution and expression of self-
respect “both at the level of individual experience and at the level of
concept, is a function of social relationships and the structure and
functioning of the social institutions among which we live.”**
Evaluating the damage to chlient, victim, or community self-
respect inflicted by lawyer identity judgments may be undertaken
through narrative. Indeed, the form and coutent of narrative may
furnish a rough measure of the damage to identity exacted from so-
ciopolitical devaluation and subordination. Narrative acquires so-
ciolegal power in the courtroom and in society despite its styhstic
ambiguity.” The variable, heavily contingent quality of narrative does
not diminish it as a resource for lawyers, clients, victims, and their
communities. Admittedly, practitioners of the narrative form give
strong reasons for skepticism.” Even the sympathetic puzzle over the

Black Women, in REBELS IN LAW: VOICES IN HISTORY OF BLACK WOMEN LAWYERS 1, 6 (J.
Clay Smith, Jr., ed., 1998) (mentioning that “the voices and the ideals of black women lawyers
have evolved in spite of the jagged edges of social and legal culture that have attempted to as-
sign her to historical oblivion by siniply excluding her from the matrix of legal thought”).

411. See Clark D. Cunningham, The Lawyer as Translator, Representation as Text: Towards
an Ethnography of Legal Discourse, 77 CORNELL L. REV. 1298, 1325-28 (1992); see also Robin
S. Dillon, Self-Respect: Moral, Emotional, and Political, 107 ETHICS 226 (1997).

412, Dillon, supra note 411, at 243.

413. Id. at 244 (footnote omitted).

414, Id

415. See Stephen Shie-Wei Fan, Immigration Law and the Promise of Critical Race Theory:
Opening the Academy to the Voices of Aliens and Immigrants, 97 COLUM. L. REV. 1202, 1212-
19 (1997) (defending narrative as the best ineans of presenting unrepresented views of subordi-
nated groups).

416. See David A. Hyman, Lies, Damned Lies, and Narrative, 73 IND. L.J. 797, 800-10
(1998). Raising issues of concrete narrative application in criticism and public policy, Hyman
asks: “[Clan one tell truth from fabrication? Are the unrepresentative stories ignored, and the
representative ones embraced? How, if at all, is the frequency of an event factored into the
equation? What is the baseline from which the stories are assessed?” Id. at 799 (footnote omit-
ted).
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accuracy, truthfulness, and representativeness of narrative.”” Here, for
example, the context of racial immigration and anti-immigrant bias
shows the mystifying iterability of narrative in law, culture, and society.

Whatever the ambit of narrative in cultural and social texts, the
forceful play of narrative imagery stands undeniable.”® The criminal
justice context provides a forum for the intersection of narrative image
and text. That forum offers a fertile site for manufacturing stereotypes
rooted in race, gender, and sexuality. Noting the narrative intersection-
ality of this sociolegal site may guide prosecutors in fashioning a race-
conscious model of community-oriented discretion. But without more
evidence of race-conscious community practices reliant on identity
judgments and narrative performances, that guidance will go unchan-
neled. As a result, Carter and other prosecutors may adopt strategies
that garner tactical appeal® but fail to dismantle or actively bolster en-
trenched structural hierarchies of race, gender, and economic subordi-
nation.” To carve a path for such experimental discretion, prosecutors
should assess several existing race-conscious practices, some flourish-
ing, others faltering.

417. See id. at 809. Again, Hyman inquires:

Is the “flash of recognition” enough to ensure only “good anecdotes” become the ba-
sis for laws, or are additional safeguards necessary? Should we ignore narrative un-
less it is accompanied by an affidavit? Is a single affidavit sufficient, or should we re-
quire cross-examination and confirming witnesses? Is a statistical analysis which
proves typicality and frequency necessary?

Id.

418. On the subjective love for the “living image,” or social representation of the law, see
Peter Goodrich, “The Unconscious Is a Jurist”: Psychoanalysis and Law in the Work of Pierre
Legendre, 20 LEGAL STUD. F. 195, 201 (1996). Goodrich observes that the law—*“the images,
symbols and rites around which law is identified and reproduced” —constitute “domains of at-
tachinent or subjects of love.” Id, at 228. The function of the image, according to Goodrich, “is
to incite attachment and to focus desire or love upon circumscribed social objects of affection
or legitimate political sites.” Id. On this analysis, the very “structure of social love is one of the
great enigmas of political power and one of the most opaque of the features of the history of
law.” Id.

419. For au example of sucl strategies, see Kenneth Winchester Gaines, Rape Trauma
Syndrome: Toward Proper Use in the Criminal Trial Context, 20 AM J. TRIAL ADVOC. 227, 230-
32 (1996-97).

420. See Reghia Austin, Nest Eggs and Stormy Weather: Law, Culture, and Black Women’s
Lack of Wealth, 65 U. CIN. L. REV. 767, 769-77 (1997) (noting institutional impediments
blocking poor black women’s ability to accumulate wealth, and advocating government macro-
economic policy initiatives favoring such accumulation); Patricia Hill Collins, African-
American Women and Economic Justice: A Preliminary Analysis of Wealth, Family, and Afri-
can-American Social Class, 65 U. CIN. L. REV. 825, 829-51 (1997) (citing class reproduction of a
racialized systein of inherited privilege and disadvantage in explicating economic inequality of
African-American women).
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A glancing analysis of the fields of civil and criminal law uncov-
ers a wide variety of race-conscious practices ranging from affirma-
tive action programs to political referenda.” Similar analysis reveals
an equally broad spectrum of gender- and sex-oriented practices.”
For the limited purpose of this comparative inquiry, consider two di-
verse sets of fields where race-conscious practices seem to sustain ex-
pansion (e.g., environmental justice and transracial adoption) and to
suffer contraction (e.g., employment discrimination and jury selec-
tion).” Although in no sense exhaustive, the imstant canvassing effec-
tively demonstrates the far-reaching diffusion and the divergent ten-
dencies of race-conscious practices in law and society.

Race-conscious practices emanate from the field of environ-
mental protection through the development of the environmental jus-
tice movement.” Evolving out of a multipronged critique of envi-
ronmental protection, poverty,” and race,” the movement connects
communities of color to the environment™ under an ideology of “re-

421. See Neil Gotanda, Failure of the Color-Blind Vision: Race, Ethnicity, and the California
Civil Rights Initiative, 23 HASTINGS CONST. L.Q. 1135, 1145-49 (1996) (examining the color-
blind content of California’s Proposition 209); L. Darnell Weeden, Affirmative Action Califor-
nia Style— Proposition 209: The Right Message While Avoiding a Fatal Constitutional Attraction
Because of Race and Sex, 21 SEATTLE U. L. REv. 281, 290-311 (1997) (examining the constitu-
tionality of California’s Proposition 209).

422. See Kathryn Abrams, The New Jurisprudence of Sexual Harassment, 83 CORNELL L.
REV. 1169, 1205-29 (1998) (tracing the developing jurisprudence of sexual harassment); Wil-
Ham N. Eskridge, Jr., A Jurisprudence of “Coming Out”: Religion, Homosexuality, and Colli-
sions of Liberty and Equality in American Public Law, 106 YALE LJ. 2411, 2456-73 (1997)
(applying his earlier-developed jurisprudence of “coming out” to a variety of constitutional
cases).

423. This truncated grouping omits a substantial number of criminal justice system prac-
tices, including pretextual stops and arrests, gerniane to future investigation. See Sean Hecker,
Race and Pretextual Traffic Stops: An Expanded Role for Civilian Review Boards, 28 COLUM.
HuM. RTS. L. REV. 551, 554-71 (1997).

424. See Robert D. Bullard, Environmental Justice for All, in UNEQUAL PROTECTION:
ENVIRONMENTAL JUSTIGE AND COMMUNITIES OF COLOR 3 passim (Robert D, Bullard ed,,
1994) [hereimafter UNEQUAL PROTECTION] (tracing the evolution and politics of the environ-
mental justice movement); Deeolin Ferris, A Call for Justice and Equal Environmental Protec-
tion, in UNEQUAL PROTECTION, supra, at 298 passim (recomnending federal environmental
protection initiatives advancing the enviroumental justice movement),

425. See Luke W. Cole, Empowerment as the Key to Environmental Protection: The Need
for Environmental Poverty Law, 19 ECOLOGY L.Q. 619, 641-54 (1992) (finding that mainstream
environmental groups have failed to represent the poor with respect to environmental dan-
gers).

426. See Regina Austin & Michael Schill, Black, Brown, Red, and Poisoned, in UNEQUAL
PROTECTION, supra note 424, at 53, 53 (examining the “reasons wliy commuuiities of color bear
a disparate burden of pollution”).

427. See Dorceta Taylor, Can the Environmental Movement Attract and Maintain the Sup-
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source egalitarianisni.”* Based on local traditions of community ac-
tion and organization,” people of color participating in the move-
nient search for a more inclusive environmental coalition®™ in a kind
of deniocratization effort. In doing so, they “increase tlie movenient’s
size and power,” and “alter the environmental organizations them-
selves,”™ consequently influencing environmental prosecutions™ and
criminal trials.”™

The swift expansion of race-conscious practices i organizing
communities of color around public and private legal initiatives in
order to combat environmental crime and pollution-site discrimina-
tion contrasts with the liarmful, more covert enlargenient of race-
conscious practices in the realm of the family. For illustration, con-

sider the phenoniena of transracial adoption™ and racial preference™

port of Minorities?, in RACE AND THE INCIDENCE OF ENVIRONMENTAL HAZARDS 28, 41-42
(Bunyan Bryant & Paul Mohai eds., 1992) (noting the grassroots movement’s appeal to minori-
ties in poor communities).

428. The theory of “resource egalitarianism” is based on the concepts of distributive justice
for envirouniental resources. See Will Kymlicka, Concepts of Community and Social Justice, in
EARTHLY GOODS: ENVIRONMENTAL CHANGE AND SOCIAL JUSTICE 30, 32-33 n.10 (Fen Osler
Hampson & Judith Reppy eds., 1996).

429. For an example of community action and resistance in white and black communities,
see PHIL BROWN & EDWIN J. MIKKELSEN, NO SAFE PLACE: TOXiC WASTE, LEUKEMIA, AND
COMMUNITY ACTION 43-74 (1990) (discussing community organization in response to a child-
hood leukemia cluster in Woburn, Massachusetts).

430. See ROBERT D. BULLARD, DUMPING IN DIXIE: RACE, CLASS, AND ENVIRONMENTAL
QUALITY 110-17 (1990) (advocating a policy of inclusion and diversification in the environ-
mental movement).

431, Ann E. Carlson, Standing for the Environment, 45 UCLA L. REv. 931, 987 (1998).
Carlson adds that an environmental movement more inclusive in scope “could even alter the
nature of the issues on which environmental groups focus.” Id. This alteration, she reasons,
“could help environmental groups to rethink what environmentalism actually means and thus
might help thein see and embrace emerging environmental issues such as environmental justice
or new methods of environmental problem solving that attempt to balance competing needs.”
Id.

432. See Donald J. Rebovich, Prosecutorial Decision Making and the Environmental Prose-
cutor: Reaching a Crossroads for Public Protection, in ENVIRONMENTAL CRIME AND
CRIMINALITY 77, 78-96 (Sally M. Edwards et al. eds., 1996) (probing factors influencing prose-
cutorial decisiouniaking in cases of environmental crime).

433, See id. at 90. Commenting on environmental crime trials, Rebovich states:

[]t is the intimacy that local prosecutors have with the local court politics, the imme-
diate community affected by the offenses, and the local public’s comfort that the
community has with its district attorney that is underscored as an ivaluable deter-
minant in gaining satisfying dispositions for the state. Local prosecutors argue that it
is their identification with the local community—its customs, hopes, and anxieties—
that make local prosecutors ideal for accurately gauging judge/juror levels of under-
standing of toxic dangers and fears associated with poliution.
Id.
434, See Twila L. Perry, Transracial and International Adoption: Mothers, Hierarchy, Race,
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in adoption. Race-inferred variance in caregiving across cultural
communities and subcultures™ quietly extends and reinstantiates the
hierarchy of racial status subordinating black™ and ethnic™ identity
in adoption determinations. Racialized status inferiority also nateri-
alizes unmarked and unimpeded in the apphcation of the relevant
standards of adjudication in child welfare cases,” as well as in racial-
matching* and placement™ decisions.

Next, consider fields designated by narrowing race-conscious
practices: employment discrimination and jury selection. Since the
slow unraveling of the school desegregation decrees of the post-
Brown era, no area of publicly administered racial classification”

and Feminist Legal Theory, 10 YALE J.L. & FEMINISM 101, 108-21 (1998) (identifying possible
reasons for race-based hostility to transracial adoptions).

435. See Davidson M. Pattiz, Note, Racial Preference in Adoption: An Equal Protection
Challenge, 82 GEO. LJ. 2571, 2600-05 (1994) (discussing the need for transracial adoption
given the high percentage of black children in foster care).

436. See Peggy Cooper Davis, The Good Mother: A New Look at Psychological Parent
Theory, 22 N.Y.U. REV. L. & SoC. CHANGE 347, 358-60 (1996) (discussing the effcct of accul-
turation on children’s reactions to everyday separations).

437. See Kim Forde-Mazrui, Note, Black Identity and Child Placement: The Best Interests of
Black and Biracial Children, 92 MICH. L. REV. 925, 945 (1994) (refuting “the argument that
same-race placement is necessary” to “foster a positive racial identity in Black children”).

438. See Jennifer Nutt Carleton, The Indian Child Welfare Act: A Study in the Codification
of the Ethnic Best Interests of the Child, 81 MARQ. L. REv. 21 (1997) (considering legislation
giving tribal courts jurisdiction over the adoption placement of Native American children in the
hope of better serving the children’s best interests).

439. See Gayle Pollack, The Role of Race in Child Custody Decisions Between Natural Par-
ents over Biracial Children, 23 N.Y.U. REV. L. & SOC. CHANGE 603 (1997) (urging modifica-
tion of the “best interests of the child” test to consider parental ability to foster positive racial
identity). Pollack asserts that “[a] biracial child’s ability to form a cohesive racial identity is im-
portant to her emotional developnent.” Id. at 626. She cautions, however, that “even statutes
which comprehensively enumerate factors to consider in determining the best interests of the
child do not tell judges to consider parental ability to help a child form a positive racial iden-
tity.” Id. Such an instruction, she emphasizes, “is important to a court’s ability to determine the
best placement for a biracial child.” Id.

440. See Elizabeth Bartholet, Where Do Black Children Belong? The Politics of Race
Matching in Adoption, 139 U. PA. L. REV. 1163, 1183-1245 (1991) (examining current racial-
matching policies and their impact on minority children).

441. See Twila L. Perry, Race and Child Placement: The Best Interests Test and the Cost of
Discretion, 29 J. FAM. L. 51, 57-83 (1990-91) (examining the relationship between race and the
“best interests of the child” test, and criticizing the test for permitting judges such broad discre-
tion that issues of race mnay supersede other concerns such as a child’s psychological well-
being); Myriam Zreczny, Note, Race-Conscious Child Placement: Deviating from a Policy
Against Racial Classifications, 69 CHL-KENT L. REV. 1121, 1121 (1994) (observing that racial
classification systems survive strict scrutiny in child placement cases).

442. See April Chou, Racial Classifications, in RACE VERSUS CLASS 45, 65-66 (Carol M.
Swain ed., 1996) (arguing that government-sponsored racial and ethnic classification systems
for data collection and public policy administration fail to represent the nation’s diversity).
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generates more rancor than the field of private and public employ-
ment. Yet, despite ongoing controversy, colorblind principles still
enjoy muted legitimacy.*” Rooted i notions of “umiversalism and ab-
stract individualism,”** those principles survived the enactment of the
Civil Rights Act of 1964 and the subsequent development of dispa-
rate-treatment theory. Over time, these changes modified the stan-
dard for weighing proof of discrimination and measuring the present
effects of past discrimination in employment as well as im housing.”
Furthermore, they altered the concept of preferential treatment later
elaborated in the policy of affirmative action.”’ None of these devel-
opments, however confining, check the colorblind “aspiration”™ of
liberal theory. Even within the closing ambit of race-conscious prac-
tices, none halt the essentialist construction of mdividual and group
racial identity in employment discrimination cases. Bound up in the
implied statutory precondition of racial immutability,”* essentialist
identity construction suffuses disparate treatment cases.*” Moreover,
the cases seem struck by court insistence of fixed neutrality in both
rule and racial category.” Citing this requirement, e. christi cunning-
ham asserts that the category of race discrimination requires “the in-
vention of a quality called ‘race’ and the collective treatment of peo-

443, See JOHN DAVID SKRENTNY, THE IRONIES OF AFFIRMATIVE ACTION: POLITICS,
CULTURE, AND JUSTICE IN AMERICA 34 (1996) (explaining that the “color-blind model was
seen as legitimate and in the interests of blacks because [in the 1960s] it was unreflectively at-
tached to a causal principle: it was believed to result in black equality, understood in terms of
near equal participation in society”).

444, Id.

445, For a review of similar effects in the fleld of residential segregation, see Cindy Kam,
Residential Segregation, Racial Discrimination, and the Road to Reform, in RACE VERSUS
CLASS, supra note 442, at 207.

446. See Carol M. Swain, Affirmative Action Revisited, in RACE VERSUS CLASS, supra note
442, at 1, 3-13 (tracking the paradigm shift from equal opportunity to preferential treatment).

447. See PAUL D. MORENO, FROM DIRECT ACTION TO AFFIRMATIVE ACTION: FAIR
EMPLOYMENT LAW AND POLICY IN AMERICA, 1933-1972, at 7 (1997) (noting congressional
embrace of colorblind principles in civil rights legislation); see also ANDREW KULL, THE
COLOR-BLIND CONSTITUTION 7-21 (1992).

448, See Karen Engle, The Persistence of Neutrality: The Failure of the Religious Accom-
modation Provision to Redeem Title VII, 76 TEX. L. REV. 317, 328-32 (1997) (finding that
courts’ assertion of immutability places limits on Title VII’s protection).

449, See e. christi cmminghan, The Rise of Identity Politics I: The Myth of the Protected
Class in Title VII Disparate Treatment Cases, 30 CONN. L. REV. 441, 496-500 (1998) (arguing
that construing an individual’s identity based on race or gender limits that person’s opportunity
for self-definition).

450. See Engle, supra note 448, at 353-57.
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ple according to that invention.”*! The danger of race-cabined inven-
tion, cunninghain explains, arises when “individuals, after years of
shackling, out of habit, or out of political necessity, begin to identify
themselves according to the ties that have bound their creativity
rather than their own mvention.”**

Race-conscious jury selection practices also fit within a larger Lit-
erature documenting the intersection of race, criminal law, and pro-
cedure.” This mtersection locates race-conscious practices in the
courtroom, especially visible in the summoning and selection of ju-
rors.” Procedures governing jury selection, particularly concerning
the regulation of peremptory strikes during voir dire, deserve special
attention given the historical exploitation of the selection process to
disadvantage people of color. Sheri Lynn Johnson comnments, for ex-
ample, that “the data on race and guilt attribution, coupled with an
understanding of unconscious racisin, compels the conclusion that
what black defendants need is not purification of voir dire proce-
dures, but black jurors.”*” But the risk of juror bias in high profile
cases where the potential jury pool may be exposed to prejudicial
pretrial publicity® rests unchanged by the improveinent in black ju-
ror representation. Short of “affirmative selection” jury selection
procedures,” the task of accurately discerning and eradicating juror

451. cunningham, supra note 449, at 496-97 (footnote omitted).

452, Id.at497.

453. See, e.g., Sheri Lynn Johnson, Unconscious Racism and the Criminal Law, 73 CORNELL
L. REV. 1016 passim (1988) (mapping presence of unconscious racism in the reasoning of race
and criminal procedure decisions).

454, See HIROSHI FUKURAI ET AL., RACE AND THE JURY: RACIAL DISENFRANCHISEMENT
AND THE SEARCH FOR JUSTICE 5 (1993). The authors argue that notwithstanding changes, “a
system still exists in which the legal and judicial structures continuously reproduce, maintain,
and perpetuate the subordination of racial and ethnic minorities.” Id. at 34. Moreover, they add
that “[h]istorically, these minorities have been discouraged, if not prevented, from full partici-
pation in political structures, courts, and the judicial decision-making process.” Id. On this as-
sessment, it is labor-market and other socioeconomic mequalities that “serve to reinforce the
poor representation of minority jurors.” Id.

455. Johnson, supra note 453, at 1024 (footnote omitted).

456. See Gerald F. Uehnen, Leaks, Gags and Shields: Taking Responsibility, 37 SANTA
CLARA L. REV. 943, 974 (1997) (noting that “media saturation coverage” of high-profile trials
places the burden of ensuring fairness on the effective use of the traditional tools of “voir dire
questioning of jurors, challenges for cause, change of venue, and sequestration™).

457. José Felipé Anderson, Catch Me If You Can! Resolving the Ethical Tragedies in the
Brave New World of Jury Selection, 32 NEW ENG. L. REV. 343, 39299 (1998) (proposing a sys-
tem of jury selection that would permit a defendant to trade peremptory challenges for affirma-
tive selections of jurors).
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37458

bias may be, as Christopher Slobogin suggests, a “futile endeavor.
Permitting the defendant to trade peremptory challenges in order to
seat qualified jurors believed to be favorable to his cause® may easily
turn pernicious, notwithstandimg the admission of race-conscious mo-
tive. Ironically, given the narrowing of discretionary opportumties for
lawyer facilitation of racial discrimination i jury selection, Christo-
pher Smith and John Burrow mention that the Supreme Court’s rati-
fication of pretextual, race-based peremptory challenges “enables at-
torneys to use their discretion i1 excluding jurors by race—so long as
they do not admit their true motives.”*

The unsteady evolution of race-conscious practices under Liberal
models of ethical discretion comes to awkward fruition within post-
liberal models of racialized discretion deduced from critical race the-
ory. Together the models highlight the importance and uncertainty of
racial identity and narrative to such normative determinations. In the
Louima case, both racial identity and narrative seen1 to inform Car-
ter’s decision to pursue a superseding federal prosecution and to re-
fer the case to the Justice Department for a department-wide nivesti-
gation of police brutality. The conduct involved in the Louima assault
and its accompanying rhetoric seem plainly to evoke race and the
continuity of state-sponsored sexualized racial violence m American
history. Confronting this history, Carter made the followmg state-
nient: “People of ordimary courmon sense, and people with a sense of
history of the perceived and real police misuse of force in this country
will understand the skepticism that many in minority commumnities
have that police misuse-of-force allegations will be taken seriously.”*"
Furthermore, he offered: “You have to ask yourself this question: In
the absence of a videotape, what was the likelihood of there having
been a prosecution in the Rodney King case? This is part of our his-
tory.”** Historical resistance by communities of color to racial vio-
lence inflicted by private and state actors, taken together with still-
developing race-conscious practices in varied civil and criminal law
fields, allow for the discussion of race-conscious, community-based
prosecutorial discretion.

458. Slobogin, supra note 301, at 749.

459, See supra note 426 and accompanying text.

460. Christopher E. Smith & John Burrow, Race-ing into the Twenty-First Century: The Su-
preme Court and the (E)Quality of Justice, 28 U. TOL. L. REV. 279, 289 (1997).

461. Firestone, supra note 17, at B2.

462. Id
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V. PROSECUTORIAL RACE- AND COMMUNITY-BASED DUTIES

This Part considers whether federal prosecutors ought to bear
race-conscious and community-oriented duties to investigate and to
prosecute cases of racially mnotivated violence. It endeavors to show
that the foundation for such duties inay arise from a battery of norms
moored in constitutional precepts, citizenship ideals, professionalism
values, racial traditions, and moral custoimns. Consideration of special,
race-based prosecutorial duties warrants revisiting the general purpose
of prosecution. Typically construed, the purpose of prosecution trans-
lates in terms of positive law sanction, moral retribution, and instru-
mental deterrence. Yet an alternative purpose of prosecution exists in
the form of the heroic moral witness. On this construction, the prosecu-
tor rises up as a historic witness to confront injustice. The idea of
bearing witness in legal advocacy animates otlier areas of the profes-
sion, notably the conduct of death penalty defense practice.” Applied
to the facts of the Louima case, the idea urges a more expansive view
of Carter as a heroic witness in the historical struggle for American ra-
cial dignity and equality.

The “heroic witness” tradition militates against the denunciation
of the prosecutorial function as a blunt instrument of white doini-
nance.’” Casting that function in the starkness of racial hierarchy sends
prosecutorial discretion veering far from the abolition or punmishment
of racism toward the manufacture and reproduction of sociolegal
privilege. In cases of racially motivated violence, the re-entrenchment
of dominance occurs in the state representation of the black body. For

463. See Michael Mello, A Letter on a Lawyer’s Life of Death, 38 S. TEX. L. REV. 121, 168
(1997) (“We litigate for the historians, the sociologists, and the anthropologists, in addition to
litigating for the courts.”); Austin Sarat, Narrative Strategy and Death Penalty Adyocacy, 31
Harv. CR.-CL. L. REV. 353, 365 (1996) (“In their address to the present audience, death
penalty lawyers serve as witnesses to injustice; in their address to the future, they serve as his-
torians memorializing the injustices they witness.”).

464. For a comparable discussion of the tendency to look for heroisin in the historical de-
velopment of racial equality, see Ronald K. Noble, Between Complicity and Contempt: Racial
Presumptions of the American Legal Process, 72 N.Y.U. L. REV. 664, 681-83 (1997) (reviewing
A. LEON HIGGINBOTHAM, JR., SHADES OF FREEDOM: RACIAL POLITICS AND PRESUMPTIONS
OF THE AMERICAN LEGAL PROCESS (1996)) (citing Judge Higginbothain’s recognition of “he-
roes”).

465. White dominance operates in a variety of juridical, cultural, and social dimensions
through an identity-mnaking process designating racial and ethnic difference. See generally
DAvVID R. ROEDIGER, Whiteness and Ethnicity in the History of “White Ethnics” in the United
States, in TOWARDS THE ABOLITION OF WHITENESS: ESSAYS ON RACE, POLITICS, AND
WORKING CLASS HISTORY 181 (1994) (noting difficulty in applying standards of “whiteness”
without contrast to “non-white” and “ethnic” groups).
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the prosecutor, representation traditionally entails the defense of the
victim’s body, rather than the person or community of the victim. The
notion of “representing the body”® suggests an alienation or es-
trangement from not only the persorn, but also the community of the
victim in criminal and civil rights prosecution.

The practice of victim- and community-estrangement is deeply
embedded in the tradition of criminal prosecution. In the Louima case,
this practice finds challenge from calls for federal prosecutorial inter-
vention. These calls articulate an inchoate politics of prosecutor-
instigated community organization and mobilization around claims of
criminal and civil rights injustice. Such mobilization offers the promise
of wider forms of community organization about issues relevant not
only to crime and criminal justice, but also to education, equality, and
economic development.

The creation of race-based victim- and community-affirming
prosecutorial duties requires a move beyond “body-centered” advo-
cacy to higher traditions of representation animated by the values of
citizenship, professionalism, race, morality, and the Constitution. That
move involves a jurisgenerative process of normative reconstruction in
law and lawyering.*” Producing an account of special responsibilities in
the prosecutorial setting of racial violence demands both normative
and pragmatic review. On normative grounds, Samuel Scheffler argues
that “special responsibilities need to be set within the context of our
overall moral outlook and constrained in suitable ways by other perti-
nent values.”*® Under a positive law regime, the values may be ac-
quired by voluntary act, by office, or by rule. The offices, rules, and acts
of prosecutors shape conceptions of racial fairness, social good, and
community.

466. This phrase belongs to Lash LaRue. See Interview with Professor Lewis Henry LaRue,
Washington and Lee University School of Law, in Lexington, Va. (Nov. 2, 1998).

467. See, e.g., Ellen A. Waldman, Identifying the Role of Social Norms in Mediation: A
Multiple Model Approach, 48 HASTINGS L.J. 703, 710-42 (1997) (conceptualizing mediation as
a multivariant process of social norm formulation and implementation).

468. Samuel Scheffler, Relationships and Responsibilities, 26 PHIL. & PUB. AFF. 189, 207
(1997). Scheffler argues that these responsibilities may be constrained in three different ways:

Some [constraints] may affect the content of special responsibilities, by setting limits
to the circumstances in which, and the extent to which, people are required to give
priority to the interests of those to whom they have such responsibilities. Other con-
straints may affect the strength of special responsibilities, by supplying countervailing
considerations that are capable of outweighing or overriding those responsibilities in
various contexts. Still other constraints may affect people’s reasons for valuing their
relationships.

Id.
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On pragmatic grounds, Brian Leiter urges that “theorizing should
make a difference to practice (or experience).”” Put differently, the
task in founding a race-conscious prosecutorial politics of community
outreach is to theorize about norms pragmatically. “Fruitful, pragmatic
theory-construction,”” according to Leiter, follows from the “recogni-
tion that the only possible criteria for the acceptance of epistemic
norms—norms about what to believe—are pragmatic.”” For Leiter,
the burden of undertaking pragmatic normative theorizing lies in the
acceptance of “the epistemic norms that work for us—that help us pre-
dict sensory experience, that allow us to manipulate and control the
environment successfully, that enable us to ‘cope.””*” Enlarging prose-
cutorial duties adds the further onus of pragmatic cross-racial collabo-
ration m both integrated and segregated communities. Close study of
the context of a local community persuade Michael Dorf and Charles
Sabel that “workable, long-term collaboration can issue from, and aid
the cgglstruction of, the institution of problem-solving deliberation it-
self.”

A. Constitutional Norms

Constitutional norms may provide the foundation for prosecuto-
rial race-conscious duties of community outreach in cases of racially
motivated violence. That formnlation stems fromn the federal prosecu-
tor’s role as a constitutional officer. By constitutional grant under Arti-
cle II, the President enjoys the power to appoint, subject to Senate con-
firmation, the Attorney General and the inferior posts of U.S.
Attorney for each of the twelve judicial districts.” Codified in subse-
quent congressional enabling legislation, the President thus appoints
both the Attorney General and the U.S. Attorney for each of the re-

469. Leiter, supra note 246, at 304. Leiter defines pragmatism in terms of “a double com-
mitment, pertaining, on the one hand, to the enterprise of theorizing itself, aud ou the other, to
epistemology.” Id.

470. Id.at304 n.161.

471. Id. at307.

472. Id. To Leiter, pragmatic criteria present “the only possible criteria for the acceptauce
of epistemic norms precisely because we can’t defend our choice of any particular epistemic
norm on epistemic grounds ad infinitum.” Id. Although undetermined, at a future point of
analysis he insists, “we must reach an epistemic norm for which the best we can say is, ‘it
works.”” Id.

473. Michael C. Dorf & Charles F. Sabel, A Constitution of Democratic Experimentalism,
98 CoLUM. L. REV. 267, 322 (1998).

474, See U.S. CONST. art. I, § 2, cl. 2.
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spective judicial districts.” To this extent, Carter inhabits a constitu-
tionally sanctioned position ratified by both the executive and the leg-
islative branches of the federal government.” This endorsement gives
Carter constitutional and statutory sources of authority beyond the en-
dowment of general oversight function over the federal criminal justice
system within the Eastern District of New York. Along with the charge
of district-wide administration of justice” comes the duty to implement
a general policy of nondiscrimination.

The principle of nondiscrimination mandates the equal treatment
of all defendants, victims, and communities. The prosecutorial mandate
of equal treatment extends to core, defendant-specific decisions to in-
vestigate, to charge, to go to trial, and to recommend sentence by plea
or alternative means.” But that mandate may collide at times with a
revised set of obligations to secure victim and community justice.
Moreover, because case-by-case conceptions of victim and community
justice may compete and even conflict, the collision miay rupture
evolving commitments and outreach efforts to the victim, his family,
and his community. The inherent vagueness of the notion of commu-
nity intensifies that rupture.

The collision may also strain, m one of two ways, the oblgation of
prosecutors to obey the law. The first kind of strain arises from com-
peting obligation either mternal to the definition of the law or external
to the law in culture and society. The second kind goes to the ability to
coniply with the proscriptions of statutory or common law. Both ele-
nients may be particularly acute at the investigative and pretrial stages
of a case where overreaching seems most likely to occur. The Justice
Department probe mto prosecutorial misconduct in the Louima case
illustrates the motives, incentives, and attendant risks of prosecutorial
overreaching with respect to witness coercion and conteniplated im-
munity deals. Similar risks attend the pretrial stage where exculpatory
materials niay be withheld, and the trial stage where inflammatory

475. See28U.S.C. §§ 503, 541(a) (1994).

476. Davis points to the position of federal prosecutors within the executive branch as an
illustration of their “unique position” to exercise discretion “to eliminate many of the racial
disparities in the criminal justice systemn.” Davis, supra note 263, at 50.

477. Commenting on the prosecutorial administrative oversight function, Davis highlights
the interrelated duties of insuring systemic fairness and efficiency by “recognizing injustice in
the systemn and initiating corrective measures.” Id. at 51.

478. See ANDREW R. KLEIN, ALTERNATIVE SENTENCING, INTERMEDIATE SANCIIONS
AND PROBATION 1-4 .(2d ed. 1997) (discussing the historical and contemnporary unequal treat-
ment of minorities by prosecutors and judges with regard to both plea bargaining and sentenc-

ing).
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statements may be pronounced in closing arguments. Even sentencing
may be influenced, for example, when prosecutors improperly resist al-
ternative forms of disposition or downward departure recommenda-
tions.

As in the Louima case, suspected prosecutorial infidelity to the
law may feed criticism by defense counsel on the grounds of miscon-
duct or partisanship and, more seriously, engender a public perception
of illegitimacy. The turmoil of illegitimacy may be aggravated by the
additional claim of unjust law enforcement. Defense counsel in the
Louima case, for example, claim that Carter abused civil rights law in
order to punish police misconduct. Proponents of this claim argue that
the deployment of civil rights statutes to punish offending officers un-
fairly racializes otherwise neutral state conduct. They imphcitly argue
that such deployment undercuts positive law civil/criminal distinctions
and violates thie separation of law and morality in civil society. Never-
theless, by reinforcing the chief distinctions of positive law regimes in
the defense of mstitutionally tolerated racial violence, proponents of
thie above claim threaten to stumble into the accommodatiomst posture
of the antebellum period.”” Although a limited positivistic explanation
may inadequately comprehend the full text of antebellum lawyer and
judicial conduct, the neglect of extralegal considerations provided at
least part of the animating force behind that conduct. Debate over the
appropriate place and weight to be accorded extralegal considerations
in the calculus of positive law and its enforcement continues unabated
in American jurisprudence.” The resurgence of interest in Holmes, for
example, signals an enduring dissonance spurred by that debate and
the controverted separation of law and morality.™

B. Citizenship Norms

Citizenship norms likewise may advance the development of
prosecutorial race-conscious duties of community outreach in cases of
racially motivated violence. Early American history supplies a citizen-

479. Consider in this light the racial accommodation by the French legal community in Vichy
France. See Philip Shuchman, Vichy Law and the Holocaust in France, S50 RUTGERS L. REV.
607, 629-41 (1998) (reviewing RICHARD H. WEISBERG, VICHY LAW AND THE HOLOCAUST IN
FRANCE (1996)).

480. See WILLIAM H. SIMON, THE PRACTICE OF JUSTICE: A THEORY OF LAWYERS’
ETHICS 77-108 (1998) (framing the lawyer’s duty to obey the law in terms of the jurisprudential
tension between legal and nonlegal norms).

481, See Symposium, The Path of the Law After One Hundred Years, 110 HARV. L. REV,
989 (1997); Symposium, The Path of the Law Today, 78 B.U. L. REV. 691 (1998).
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ship-inspired vision of a lawyer’s role and duty.*” Bruce Frohnen points
out that the early American lawyer’s responsibilities transcended nar-
row, professional interests to encompass a sense of public good and
community integration.”” Indeed, Frohnen notes, the lawyer’s sense of
calling derived in part from the duties expected “of a citizen, a member
of a church, a member of a family, and a pious man.”*

The cultivation of prosecutorial race-conscious duties of commu-
nity outreach gleans from this vision to create a “shared citizenship” of
liberal constituents engaged in “self-restrained, moderate, and reason-
able” conduct.”® Derivation of the notion of self-government from a
private/public sense of civic virtue evokes Michael Sandel’s work on
liberalism: and self-governance.” Sandel remiarks that “proliferating
sites of civic activity and political power can serve self-government by
cultivating virtue, equipping citizens for self-rule, and generating loy-
alties to larger political wholes.” Local, decentralized proliferation
of this sort conforms to the scheme of political pluralism, often de-
fined in terms of group competition, relative trutli, and limited state
mediation. Yet pluralism may promote group isolation and disaggrega-
tion, and furthermore, encourage a false sense of civic consensus. To
that extent, the pluralist paradigm may very well undermine citizenship
norms, especially when that paradigm is suffused with an unyielding
structure of racial hierarchy characterized by white dominance and
black subordination. )

In similar fashion, republican norms pose an obstacle to citizen-
ship norms. The republican vision presents a weak and deformed con-
ception of the racial other. In terms of citizenship, the other belongs to
the minority group in politics and society. Denoted as inferior, the ra-
cial other is consigned to the margims of pubhc participation in civic
discourse and deliberative decisionmaking. Pliyliss Craig-Taylor ex-
plains that the citizenship ideal falls partial and impoverislied with re-

482. See Russel G. Pearce, Rediscovering the Republican Origins of the Legal Ethics Codes,
6 GEO. J. LEGAL ETHICS 241, 250-58 (1992) (tracking early historical development of the re-
publican vision of the lawyer’s role).

483. See Bruce Frohnen, The Bases of Professional Responsibility: Pluralism and Commu-
nity in Early America, 63 GEO. WASH. L. REV. 931, 933 (1995).

484. Id

485. Stephen Macedo, Transformative Constitutionalism and the Case of Religion: Defend-
ing the Moderate Hegemony of Liberalism, 26 POL. THEORY 56, 59 (1998).

486. MICHAEL J. SANDEL, DEMOCRACY’S DISCONTENT: AMERICA IN SEARCH OF A
PUBLIC PHILOSOPHY (1996).

487. Id. at348.



1234 DUKE LAWJOURNAL [Vol. 48:1157

spect to race.” Searching out the normative content of citizenship,
Craig-Taylor finds the devastation of servitude®™ and the ideology of
inferiority.”

To cure this poverty of exclusion, consider the alternative norma-
tive content available in the communitarian® values of cooperation,
remorse, and moral accountability.”” Surely race-sensitive cooperation
and remorse over race-motivated competition render a firm normative
basis for citizenship. Accountability for the sins of racial self-interest
and rivalry strengthens that basis. But these values also generate epis-
temological doubts and gamble risks of manipulation.” Further, they
do nothing to diminish the hazard of discriminatory impact.” Even in
translating the idea of racial representation, the communitarian diffi-
culty seems pronounced, for example, in the class action setting. Beset
by unresolved intraclass conflicts over representation® and undispelled
doubts about procedural fairness,” the communitarian alternative may
fail as a viable framework for remedial prescriptions of citizenship.

For remedial purposes, consider citizenship tied to the notion of
respect.”” This notion serves as the premise for the standard of the re-

488. See Phyliss Craig-Taylor, To Be Free: Liberty, Citizenship, Property, and Race, 14
HARV. BLACKLETTER J. 45 (1998).

489. See id. at 55-56 (contending that “having begun life in America as property for other
Americans, the citizenship status of ‘free’ African Americans was continuously problematic’)
(footnote omitted).

490. See id. at 56 (arguing that “in the wake of post-emancipation anxiety, intellectual aud
theological theories and social practice soon establislied the ‘inherent inferiority’ of African
Americans in law and culture”).

491. See Kraig James Powell, The Other Double Standard: Communitarianism, Federalism,
and American Constitutional Law, 7 SETON HALL CONST. L.J. 69, 71-80 (1996).

492, See Michael M. O’Hear, Remorse, Cooperation, and “Acceptance of Responsibility”:
The Structure, Implementation, and Reform of Section 3E1.1 of the Federal Sentencing Guide-
lines, 91 Nw. U. L. REv. 1507, 1510-23 (1997).

493. Seeid. at 1554-56.

494. See id. at 1548-53.

495. See Derrick A. Bell, Jr., Serving Two Masters: Integration Ideals and Client Interests in
School Desegregation Litigation, 85 YALE L.J. 470 (1976) (probing client-organization and cli-
ent-counsel conflicts in class action litigation over school desegregation).

496. See Deborah L. Rhode, Class Conflicts in Class Actions, 34 STAN L. REv. 1183, 1221-
62 (1982) (evaluating procedural mechanismis for coping with interest and value conflicts in in-
stitutional-reform class actious); William1 B. Rubenstein, Divided We Litigate: Addressing Dis-
putes Among Group Members and Lawyers in Civil Rights Campaigns, 106 YALE L.J. 1623,
1644-80 (1997) (mapping individualist, democratic, expertise, and integrated models of proce-
dural and ethical rules to promote deniocratic mneans of chient goal setting and expertise-driven
norms of attorney decisionmaking in group litigation).

497. See Anita Bernstein, Treating Sexual Harassment with Respect, 111 HARv. L. REV.
445, 482-506 (1997) (discussing the possibility of “respect as a legal standard for sexual harass-
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spectful person.”® The source of this standard lies in ethical personal
relationships. Its content draws from the obligations found in the
evolving doctrine of sexual harassment law. The respectful person, ac-
cording to Anita Bernstein, “is a standard that measures action rather
than reaction.”” Under its terms, “the actor is charged with a duty to
refrain from offending others by keeping his behavior within the
boundaries of respect.”™®

Bernstein’s conception relies on both common sense and re-
spect.” Indeed, she propounds respect as a “commonsensical norm.”"”
Implied here is the principle of equal respect familiar from political
liberalism.”® That principle spawns problems of compliance and en-
forcement. To rectify these familiar problems, Bernstein departs from
the standard of respectful conduct “encouraged by conventional rea-
sonable person rules” to an elevated standard of respect under which a
racially biased citizen “knows it is he, rather than his accuser, who will
be held directly to the standard.”™ In the Louima case, both the ar-
resting and the conspiring officers comprise a racially biased citizen
group. Their prosecution and mvestigation reaffirms the primciple of
equal respect and shared citizenship applied to communities of color in
criminal justice enforcement.

C. Professionalism Norms

Professionalism norms similarly may aid the formulation of prose-
cutorial race-conscious duties of community outreach in cases of ra-
cially inotivated violence. Long mired in partisanship and moral nonac-
countability traditions,”” professionalism norms often give rise to
amoral and immoral acts typified in the exploitative conduct of the

ment cases”).

498. Seeid. at 507.

499. Id.

500. Id.

501. Seeid. at 521-24.

502. Id. at521.

503. See Stephen Gardbaum, Liberalism, Autonomy, and Moral Conflict, 48 STAN. L. REV.
385, 413 (1996) (“[Flor the government to treat its citizens with equal respect requires that it
treat each citizen’s interest in autonoiny as equal, and that it respect and enhance the capacity
of each citizen to choose her own ends and not have thein determined or unduly influenced by
others.”).

504. Bernstein, supra note 497, at 507.

505. See DAVID LUBAN, LAWYERS AND JUSTICE: AN ETHICAL STUDY 393-403 (1988)
(binding the standard conception of the lawyer’s role to the principles of partisanship and
moral nonaccountability).
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Holmesian-inclined advocate.™ To break from these traditions, con-
sider the prosecutorial function as an expression of moral action. That
expression flows not merely as an extension of legislative will or juridi-
cal power, but as an independent exercise of professional morality. The
federal criminal justice system is replete with examples of prosecutor-
exerted ethical discretion. The Federal Sentencing Guidelines, for in-
stance, furnish a substantial discretionary opportunity in plea negotia-
tion.*” This discretionary opportunity stretches to leniency as well.™
But that expanded reach also opens the opportunity for the imposition
of disparate treatment.””

Avoiding discriminatory treatment and harnessing the opportunity
to deploy professional norms as a mneans of deterring crimes of racial-
ized violence™ requires a model of ethical decisionmaking. For guid-
ance, consider the work of Robert Cover on the process of judging,™
particularly his notion of a “dialectical environment.”” In his path-
breaking study of antislavery judges and the adjudication of fugitive
slave cases, Cover explains that the antislavery judge “acted amidst a
dialectical process.”" The process took two forms. One captured “the
adversary proceeding before him.”™* Another enveloped “the sense of

506. See Oliver Wendell Holmes, The Path of the Law, 10 HARV. L. REV. 457, 459-60
(1897) (introdncing a moral conception of the extralegal actor as a “bad man”); see also David
J. Seipp, Holmes’s Path, 77 B.U. L. REV. 515, 552-57 (1997) (discussing various contemnporary
reactions to Holmes’s “bad mnan” standard). Robert Gordon assails Holmes for too often urg-
ing legal actors and decisionmakers “to defer to power even inore than their role requires, to
be passive instrumeuts of society’s or clients’ ends rather than active forces to lielp refigure and
transform those ends.” Robert W. Gordon, The Path of the Lawyer, 110 HARV. L. REv. 1013,
1018 (1997). Gordon also condemns Holmes for discarding “the traditional roles for lawyers as
seekers of justice, social mediators, and curators of the legal framework” whether performed in
isolation or in collaboration with larger reform moveinents. Id.

507. See James B. Burns et. al, We Make the Better Target (But the Guidelines Shifted Power
from the Judiciary to Congress, Not from the Judiciary to the Prosecution), 91 Nw. U. L. REV.
1317, 1326-35 (1997).

508. See David Yellen, Just Deserts and Lenient Prosecutors: The Flawed Case for Real-
Offense Sentencing, 91 Nw. U. L. REv. 1434, 1438-39 (1997).

509. See Lisa M. Farabee, Disparate Departures Under the Federal Sentencing Guidelines: A
Tale of Two Districts, 30 CONN. L. REV. 569, 577-80, 582-83, 608-10, 621-23, 630 (1998) (de-
scribing prosecutorial discretion and resulting sentencing disparities).

510. See Dan M. Kahan, Between Economics and Sociology: The New Path of Deterrence,
95 MICH. L. REv. 2477, 2488 (1997) (arguing that “social influence can generate affirmative
deterreuce strategies that are both politically acceptable and norally appealing”).

511. See ROBERT M. COVER, JUSTICE ACCUSED: ANTISLAVERY AND THE JUDICIAL
PROCESS (1975).

512. Id. at211-16.

513. Id. at211.

514. Id
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the larger struggle of ideological movements to which the proceeding
often seemed related.”*

Cover enumerates three primary factors of influence comprising
this juridical dialectical environment.™® At the outset, he pomts to “the
ideological basis of advocacy.”” Unearthing this basis, he finds a shift
to extralegal argument and militant advocacy. The Louima case dis-
plays the saine “heightened moral intensity of advocacy.”* This inten-
sity seems to shun settlement and to discount pecuniary gain in favor of
moral struggle, whether against state-sponsored slavery or police bru-
tality. In fact, Cover notes that “both ideological poles had a distaste
for settling the fugitive case, preferring to see it as symbolic of the
struggle between inconsistent moral demands rather than as a simple
matter of pecuniary mterest.”*”

At the same time, Cover cites “the presence of, or potential for,
extralegal action (civil disobedience or resistance)”* in the composi-
tion of a dialectical environment. To Cover, the growing “presence or
threat of resistance and disobedience” acted to intensify the dialectical
environment in several ways.” He mentions, for example, that “it op-
erated to bar a formal resolution as ultimately determinative.”*” Addi-
tionally, it raised the level of local political intensity, escalating both
repression and antislavery propaganda.” Acts of resistance further in-

515. Id.
516. Seeid.
517. Id. Cover observes:

To a large extent, the judge could control what was said in his courtroom. But, he
could not control the public meetings, the demonstrations, and the ideological press.
Nor could he easily ignore them when they were the principal news of the day. The
fugitive slave cases of the 1840’s and 1850’s led to organized, militant representation,
which in the West included direct appeal to the judge as responsible to a morality
above the law.

Id. at 211-12.
518. Id. at212.
519. Id. at214.
520. Id. at21l.
521. Id. at214.
522. Id. Cover adds:

The refusal to abide the results of the formal apparatus was a threat to the viability
of that structure and a direct assertion that the moral values of antislavery were of
higher priority than those underlying fidelity to legal process. On a more personal
level, the readiness of others to go beyond the formal set of obligations was an mvita-
tion to the judge to consider his own priorities. The judge, in confronting the resister,
had to be prepared not ouly to enunciate the law, but also to justify it. In the process
of so doing, he confronted his own doubts and hesitations.

Id.
523. Cover mentions that strong instances of resistance “may lead to escalation in suppres-
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tensified the reigning moral environment, according to Cover, “by gen-
erating a literature exploring the bases for oblgation to law.”** This
hterature, he comments, “directly engaged and challenged the protec-
tive ‘professional role’ justification for comphcity in slavery.”*”

Cover also refers to “the sympathetic qualities of the potential vic-
tims of injustice.””” For Cover, the juridical act of envisioning the vic-
tim of the Fugitive Slave Acts enabled the judge “to understand,
though not justify, the act of resistance.””” Without gainsayimg judicial
victim-specific empathy toward slave and fugitive, Cover concedes that
“almost every slave” counted as “a sympathetic victim to a man mor-
ally opposed to the mstitution.”** Nonetheless, he underscores that in-
tuitive sympathy and empathy added to “the general and pervasive
elements of conflict.”*”

The dialectical environment of the antebellum period gave rise to
the proposition, heralded by resisters, that “if the moral ends of anti-
slavery were to be served, they would have to be served at the expense
of, or in preference to, the formal obligations of law.” Out of this
proposition emerges ideological practices of race-conscious advocacy
and adjudication. Professionalism norms cast grave suspicion on such
practices, especially when discovered in a prosecutorial setting. When
located in that and related legal settings, Cover observes, “the avenues
for traditional representational forms and the prerequisites for tradi-
tional respect for the institutional structures” of the law and the state
collapse.™

At first blush, Cover’s historical notion of race-conscious advocacy
and adjudication seems mcompatible with the role of the prosecutor in
the federal criminal justice process. Whatever attraction the role and

sion and a further round of asking whether the formal system is indeed worth the cost.” Id. at
214-15.

524. Id.at215.

525. Id. (footnote omitted). Cover comments: “By taking seriously the explicit judicial ex-
cuse of role fidelity, the Garrisonians canie up witlt a widespread demand for resignation.” Id.
In this way, Cover concludes, “they puslied the judge beyond the stage of reiteration of role
definition.” Id.

526. Id. at211.

527. Id. at216.

528. Id. Cover explaius: “Playing upon the potential for empathy, the abolitionists always
tried to personify the victims; to stress the personal, dire consequences of an impersonal rule; to
relate the victim’s life story; to introduce the familial and vocational context from whicl: he was
torn.” Id.

529. Id.

530. Id. at217.

531, Id. at220.
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function of the antislavery judge might hold in retrospect,™ particularly
in seeking to avoid or to mitigate “harsh moral-formal conflicts,”*” the
contemporary federal prosecutor seems far removed from the imag-
ined role of conciliator. Yet, racial reconciliation serves a crucial policy
function in the prosecutorial maintenance of the criminal justice sys-
tem. For reconciliation to succeed, it must bring together the stalwart
defenders and active resisters of racist ideology. Like the antislavery
judge-as-regulator, the prosecutor must “depend on his ability to com-
municate with ideological resisters.””* He also must address the appro-
priate audience™ amnong an array of adversaries, colleagues, courts,
victims, and communities. Performance of this reconceived prosecuto-
rial role demands fidelity to a different set of professional norms. This
differential fidelity enables prosecutors vigorously to engage what
Cover calls the “moral-formal battle” over race.™

D. Racial Norms

Racial norms also may spur the development of prosecutorial
race-conscious duties of community outreach in cases of racially moti-
vated violence. Several sites provide norms. Civil rights law offers a still
evolving antidiscrimination norm. More recently, critical race theory
advances an antisubordination norm. Historically, conservative black
nationalism posits a black fundamentalist norm.™

Consider first the antidiscrimination norm trumpeted in civil rights
law reform. At the core of the antidiscrimination principle lies the ax-
iom of colorblindness. To many, that axiom encourages and tolerates

532. Cover asserts:

The judge confronted the ideological advocate or resister and was a potential
spokesman for the values underlying fidelity to law. He was also in a position to
change the law or, if the formal costs seemed too high, to alleviate its harsh applica-
tion by manipulating procedural components; by encouraging consensual settlements
or washouts; by nondecision techniques to avoid further doctrinal divergence.

Id. at 22324,

533. Id. at224.

534, Id. Cover remarks that information plainly “is not only factual, but also rhetorical.” Id.
On rhetorical grounds, “the eloquence of the judge was a factor to be considered.” /d. Indeed,
the judge “had not only to state the values underlying the formal system that were threatened,
but ke had to convince.” Id.

535. Cover notes that the antislavery judge served to advance his regulative function “so
long as he convinced enough people of the intolerable costs to formal values to isolate a rela-
tively helpless, suppressible elite.” Id.

536. Id. at225.

537. See Manning Marable, Black Fundamentalism: Farrakhan and Conservative Black Na-
tionalism, 39 RACE & CLASS 1, 9-14 (1998).
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subordination, separation, and segregation.” Indeed, for critics, color-
blindness presents a cultural process of white hegemony. Accordingly,
the discursive and material enforcement of a colorblind precept in the
prosecution of race cases indicates a “nested and processual paradigm
of hegemony.”*

Smce midcentury, the colorblind paradigm of race-neutral prose-
cutorial discretion has evolved to become part of the state’s “reinedial
responsibility”*” to eradicate race discrimination. Angela Davis deline-
ates a cluster of misleading race-neutral factors commonly deployed in
prosecutorial decisions concerning initial charging and plea bargaining,
Consider first the seriousness of the offense. Neutrality notwithstand-
ing, the assessed gravity of an offense may hinge on the comparative
racial worth of the defendant and the victm.>* Similarly, the defen-
dant’s prior criminal record, including arrests and convictions, may be
infected by discriminatory police policies and practices, such as race
profiles.*® Likewise, the victim’s punitive, deterrent, or retributive in-
terest in prosecution, especially when bolstered by the supplemental
interests of the public, may prove race-susceptible, particularly to the
extent it relies on the evaluation of a defendant’s dangerousness.*” Fur-
thermore, the strength of the evidence, coupled with the likelihood of
conviction, both may depend on the assessment of racial credibility and
preference.™ Finally, the availability of alternative dispositions at sen-
tencing, such as rehabilitation, dictates an estimate of rehabilitative po-
tential that is frequently race-pervaded.* Even the alternative of resti-

538. See, e.g., David Kairys, Unexplainable on Grounds Other Than Race, 45 AM. U. L.
REV. 729, 748 (1996) (arguing that “color-blindness has become a code word not for inclusion
or integration—words and ideas not heard much lately—but for the separation and segregation
that mcreasingly characterize American society as we move toward what looks like a develop-
ing American apartheid”).

539. Larson, supra note 266, at 1001.

540. Angela Davis insists that prosecutors rightly bear the burden of “remedial responsibil-
ity to eliminate racism in the criminal process, even though mappropriate or illegal considera-
tions of race may occur at the arrest stage, often before prosecutorial participation in the proc-
ess.” Davis, supra note 263, at 31.

541. See id. at 34-35 (arguing that “otherwise legitimate, race-neutral factors” such as the
seriousness of the offense “may be permeated with unconscious racism™).

542.  See id. at 37 (contending that the existence of an arrest record for “a black defendant
who lives in a designated ‘high crime’ area . . . . 1nay not reflect relative criminality in black and
white defendants™).

543. Cf. id. at 36 (“[T]he prosecutor may legitimately dismiss the case based on the victim’s
feelings, especially if she believes that the defendant does not pose a danger to society . . ..").

544. Seeid. at 34.

545. Seeid. at37.
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tution, based on the ability to pay, demonstrates the intersection of
class and race in the criminal justice system. Together, these factors
muster only the pretense of race-neutral prosecutorial discretion.

In contrast, the antisubordination norm emanates from the recog-
nition that people of color inhabit a position of inferiority that perme-
ates the structures of not only politics and economics, but also culture
and society.* Deeply entrenched, that position materializes in dis-
course, imagery, and public and private space.”” Discursively articu-
lated in the overt slurs and covert disdain of race-talk, the language of
inferiority crops up i the cultural and social assignment of character
traits associated with natural or learned incompetence and infirmity.*
Semiotically expressed in the cultural artifacts of advertising, the me-
dia, and the visual and performing arts, the image of inferiority molds a
way of seeing people of color as morally and even genetically defec-
tive.*” Spatially exhibited in the boundaries of segregation, the walls of
prison, and the deprivations of poverty, the concrete fixtures of inferi-
ority shape the dimensions of public and private space.” Founded to
oppose the discourse, image, and spatial representation of inferiority,
the antisubordination norm may be applied both to expose and to
abolish the trope of inferiority. It also may be used to fashion an alter-
nate vision of color that restores dignity and power to people and
communities of color. Counterposing antidiscrimination and antisub-
ordination norms fails to resolve whether colorblind and color-
conscious prosecutions may in fact open up the hegemonic process of
subordination to create transformative opportunities.™ Often times

546. See DARYL MICHAEL SCOTT, CONTEMPT AND PITY: SOCIAL POLICY AND THE IMAGE
OF THE DAMAGED BLACK PSYCHE, 1880-1996 passim (1997).

547. See THOMAS ROSS, JUST STORIES: HOW THE LAW EMBODIES RACISM AND BIAS pas-
sim (1996).

548. See DOROTHY ROBERTS, KILLING THE BLACK BODY: RACE, REPRODUCTION, AND
THE MEANING OF LIBERTY 20245 (1997) (tracing assignment of racialized cultural myths of
family irresponsibility, economic sloth, and state dependency in the American welfare system).

549, See MAROUF ARIF HASIAN, JR., THE RHETORIC OF EUGENICS IN ANGLO-AMERICAN
THOUGHT 51-71 (1996) (discussing the “genetic defectiveuess” of people of color); EDWARD J.
LARSON, SEX, RACE, AND SCIENCE: EUGENICS IN THE DEEP SOUTH 155-57 (1995) (describing
racisin among southern eugerricists in the 1930s).

550. See Richard Thompson Ford, The Boundaries of Race: Political Geography in Legal
Analysis, 107 HARV. L. REv. 1841, 1844 (1994) (asserting that “the position and function of
jurisdictional and quasi-jurisdictional boundaries” promote inequality, specifically racial ine-
quality).

551. See Larson, supra note 266, at 1001. Larson comments that once “hegemonic processes
are conceptually opeued to the meaningful coutribution of subalterns, it should not be surpris-
ing that in some cases subalterns articulate languages of hegemony that constrain the elite,
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these opportunities are forged from historic experiences. For example,
as a student at Cornell Umversity in 1969, Carter was an active partici-
pant in campus civil rights demonstrations and defended the legitimacy
of such political engagement.*”

E. Moral Norms

Moral norms additionally may stoke the development of prosecu-
torial race-conscious duties of community outreach in cases of racially
motivated violence. The subject of moral norms brings attention to
keenly debated matters of extraprofessional regulation. It also prompts
revisiting the settled formalist separation of law and morality.” Re-
turning to that separation proffers a choice between intrmsic and ex-
trinsic venues for moral sustenance. An intrinsic choice to embrace the
law itself for moral guidance in defiance of the law/morality separation
relies on the disclosure of moral character. Look, for example, to the
character standards for state bar admission,™ standards that are reiter-
ated in the Model Rules™ and the Model Code.* These standards pre-
vail despite the often ad hoc and reprehensible application of character
tests.

To search out additional intrinsic sources of moral character, con-
sider the substantive content of legal doctrine. Criminal law doctrine,
for example, reflects a strong substantive commitment to moral val-

rather than merely disputing, reworking, or transforming languages introduced by the politi-
cally dominant.” Id. Subalierns, Larson maintains, “may dominate the intellectual field of force
without a conscious struggle.” Id. Yet, though “providing for the contributions of non-elites to a
comunon cultural hegemony,” he notes that “the concept of struggle is especially problematic in
the field of popular culture.” Id. Indeed, according to Larson, people “do not necessarily see
the ways in which they transform ideas and practices as purposeful contests with a confining
force.” Id.

552. See Firestone, supra note 17, at B2.

553. For a discussion of the Anglo-American jurisprudential roots of the distinction be-
tween law and morality, see Morton J. Horwitz, ‘Why Is Anglo-American Jurisprudence Un-
historical?’ 17 OXFORD J. LEGAL STUD. 551, 581-83 (1997).

554. On moral character as a prerequisite to bar admission, see Deborah L. Rhode, Moral
Character as a Professional Credential, 94 YALE L.J. 491, 494-554 (1985); Richard R. Arnold,
Jr., Comment, Presumptive Disqualification and Prior Unlawful Conduct: The Danger of Un-
predictable Character Standards for Bar Applicants, 1997 UTAH L. REV. 63, 64-68; Maureen M.
Carr, Note, The Effect of Prior Criminal Conduct on the Admission to Practice Law: The Move
to More Flexible Admissions Standards, 8 GEO. J. LEGAL ETHICS 367, 374-90 (1995).

555. See MODEL RULES OF PROFESSIONAL CONDUCT, Rule 8.1 (1999) (prohibiting attor-
neys from making false statements).

556. See MODEL CODE OF PROFESSIONAL RESPONSIBILITY, Canon 1 DR 1-101(B) (1980)
(citing character as a relevaut attribute for qualified admission to the bar).
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ues.™ A like commitment, evidencing a moral or at least theological
disposition, reverberates in the prosecutorial use of religious appeals,
notwithstanding their purported prejudicial effect™ or their applied
ethical asymmetry.”® Because moral claims echo a premodernist
faith,* they draw objection from separationist and neutrality™ princi-
ples. As demonstrated below, that objection shadows the attempt to
practice racial morality and, accordingly, to abide by the antidiscrimi-
nation principle in government prosecutorial activity.””

The confrontation of faith, race, and neutrality hinders the search
for an objective moral standpoint in prosecutorial decisionmaking.
Contemplating objectivity in both its weak and strong senses mitigates
the force of this confrontation and may evade the furor over moral
objectivity. Although this distinction may ease the tension between
morality and neutrality, the absence of transcendent possibility and the
prevalence of moral uncertainty hamper any effort to reconfigure the
meaning of objectivity. For R. George Wright, objectivity in a “weak
sense” demands “only something like transcending some particular
specified bias, authoritativeness, a standard external to the decision-
maker whether that standard is authoritative or not, or a matter of
judgment disciplined and constrained by some standard-setting com-

557. See Dan M. Kahan, Ignorance of Law Is an Excuse—But Only for the Virtuous, 96
MICH. L. REV. 127, 137-44 (1997) (attaching legal moralism to the position that “[m]ost indi-
viduals know how to live law-abiding lives without ever consulting their community’s criminal
code. ... because they assume that the criminal law tracks certain basic mnoral norms™).

558. See Brian C. Duffy, Note, Barring Foul Blows: An Argument for a Per Se Reversible-
Error Rule for Prosecutors’ Use of Religious Arguments in the Sentencing Phase of Capital
Cases, 50 VAND. L. REV. 1335, 1356-59 (1997) (maintaining that the power of religious argu-
ments is likely to bias a jury against a defendant).

559. See id. at 1379-82 (arguing that prosecutors, but not defense attorneys, should be
barred from making religious arguments).

560. See Stephen M. Feldman, From Premodern to Modern American Jurisprudence: The
Onset of Positivism, 50 VAND. L. REV. 1387, 1394-1417 (1997) (contending that eighteenth-
and nineteenth-century legal science presupposed the existence of an objective moral order).
Feldinan finds premodernisin to be defined by “an abiding faith in nature or God as a stable
and foundational source of meaning and value.” Id. at 1389. Consistent with this faith, Feldman
explains, both discrete individuals and societal groups “seemed to belong to, rather than exist
separately from, nature and God.” Id. Within this “inetapliysical unity,” Feldinan continues,
“luman access to ineaning and value always remained immanent in ourselves and in the
world.” Id. Based on this metapliysical logic, “humans seeined capable of directly accessing and
knowing eternal and universal principles that arose fromn or within nature or God.” Id. at 1389-
90.

561. See Douglas Laycock, The Underlying Unity of Separation and Neutrality, 46 EMORY
L.1. 43, 73 (1997) (arguiug that “[s]eparation is consistent with substantive neutrality”).

562. See supra notes 301-37 and accompanying text.
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munity rules.” In contrast, objectivity in a “strong sense” entails “the
fuller transcending of bias or of mere group conventional norms, or the
transcending and correction of what might be called appearances.”*
To fill the breach in a unified sense of moral objectivity, Alasdair
MaclIntyre offers the notion of norm-embedded practice traditions.™
For Maclntyre, practice traditions express normative standards
through narratives.”® Yet neither professional norms nor rules may ac-
commodate personal moral values. In fact, the bureaucratic organiza-
tional settings and hierarchical work relations predominant in prosecu-
torial offices render “expectations of moral assertiveness”
unreasonable.® Nonetheless, significant historical precedent for moral
mvocation exists. Segregationists, for example, “engaged in highly dis-
cursive strategies of resistance that facilitated continued discrimination
by recreating the way in which the law defined African-Americans.”®
These strategies recirculate in the modern rhetorical tactic of “substi-
tuting abstract classifications of morality for race.”” In the same way,
the segregationist discursive tendency of “substituting the quality of
blackness for the characteristic of immorality”" equally “transformed
blacks froni the victims of wrong, to the agents of it.”™” The false depic-
tion of Louima as a promiscuous homosexual, with a preference for

563. R. George Wright, Is Natural Law Theory of Any Use in Constitutional Interpretation?,
4 S. CAL. INTERDISC. L.J. 463, 481 (1995) (footnotes omitted).

564. Id.

565. See generally ALASDAIR MACINTYRE, AFTER VIRTUE 187-225 (2d ed. 1984).

566. See id. at 187. MaclIntyre remarks:

By a ‘practice’ I am going to mean any coherent and complex form of socially estab-
lished cooperative human activity through which goods internal to that form of ac-
tivity are realized in the course of trying to achieve those standards of excellence
which are appropriate to, and partially definitive of, that form of activity, with the re-
sult that human powers to achieve excellence, and human conceptions of the ends
and goods involved, are systematically extended.

Id.

567. See Bruce A. Green, The Role of Personal Values in Professional Decisionmaking, 11
GEO. J. LEGAL ETHICS 19, 20-21 (1997) (exploring tensions between professional norms and
personal moral values in lawyer decisionmaking).

568. Mark J. Osiel, Obeying Orders: Atrocity, Military Discipline, and the Law of War, 86
CAL. L. REV. 939, 1012 (1998).

569. Anders Walker, Note, Legislating Virtue: How Segregationists Disguised Racial Dis-
crimination as Moral Reform Following Brown v. Board of Education, 47 DUKE L.J, 399, 405
(1997).

570. Id.

571. Id. at423.

572. Id.
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rough-and-tumble nightclub sex, rather than as a victim of perverse
police brutality, nicely illustrates this point.

Invoking the ideal of the heroic prosecutor under norality- or
virtue-based norms™ ay work simply to refashion race-neutral dis-
course in order “to disguise racial discrimination as inoral reform.””
The alternative resort to personal mioral and rehligious norms offers
no panacea. Bruce Green points out that personal moral values and
religious behiefs present a double-edged sword—“they have the po-
tential either to aneliorate or to exacerbate the deficiencies of tlie
professional norms.”” In an effort to modulate this tension, Green
sketches a middle course remnedy—the exercise of inoral judginent on
an “ad hoc basis.”” This course of action, however, fails to guide dis-
cretion in the encounter with a legal system rendered unjust by racial
animus or by the pursuit of immoral objectives. Channeling prosecu-
torial discretion in these circuinstances based on ethical duties fash-
ioned from norms rooted i1 constitutional, citizenship, professional-
ism, racial, and moral landscapes confronts a battery of objections to
a race-conscious, community-based ethic of prosecutorial discretion.

VI. OBJECTIONS

This Part enumerates four main objections to the proposed race-
conscious, community-based ethic of prosecutorial discretion. The
first protests the constitutional incompatibility of race-conscious
standards of prosecutorial discretion under equal protection princi-
ples. The second assails the same standards as unworkable, pointing
to the mutability of racial identity and the incoherence of racialized
narratives. The third cites to the expressive or representational liarin
inflicted on white-inajority communities when governmental prosecu-
torial action favors minority interests. And the fourth complains of
the injury to voluntary, cross-racial community when prosecutorial

573. See Stanley Z. Fisher, In Search of the Virtuous Prosecutor: A Conceptual Framework,
15 AM. J. CRIM. L. 197, 215-54 (1988) (arguing that, beyond acting as a mere adversary, a
prosecutor should perform a “quasi-judicial” function of impartially seeking the truth).

574. Walker, supra note 569, at 423.

575. Green, supra note 567, at 57.

576. Id. at 59. Green adds: “Much as conflicts between professional norms and common
morality might occasion lawyers to reevaluate the professional norms, conflicts between profes-
sional norms and personal values imght occasion lawyers additionally to reevaluate the rele-
vant personal beliefs; to determine whether their beliefs are clear, fundamental, and deeply
held....” Id. at 59-60 (footnote omitted). For Green, such reevaluation might eventually prod
lawyers “to make a judgment whether to follow conscience or professional norms.” Id.
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intervention intended to remnedy the effects of interracial violence
displaces community-based, citizen-led modes of racial reconciha-
tion.

A. Constitutional Incompatibility

Like state-enacted race-conscious procedures and remedies,
prosecutor-espoused race-conscious standards of discretion strain
against the axioms of liberal jurisprudence and the constitutional tra-
dition of colorblind adjudication. And yet, because of the difficulty in
contemplating “the idea that the legacy of racial injustice can be rec-
tified by ‘color blind’ political policies,”” color-conscious approaches
to racial inequality persistently resurface in statutory regulation, ad-
ministrative rule, and judicial decree. Nevertheless, the direction of
contemporary constitutional doctrine in the field of equal protection
runs counter to such approaches. Equal protection principles in-
creasingly condemn race-conscious procedures in the criminal law
area of peremptory challenges while tolerating the invidious posture
of color-coded strikes.”™ Tlie same principles rebuke race-conscious
remedies in the arena of capital punishment.””

Applied to the criminal justice system, constitutional objections
to race-conscious procedures and reimnedies may produce nothing
more than a kind of “procedural republic.”™ But it is unclear
whether this form of government, a byproduct of liberal republican
constitutional theory, would secure what Jamnes Fleming and Linda
McClain describe as the basic liberties undergirding the conditions
for self-government: dehiberative demnocracy and deliberative auton-
omy.” For Fleming and McClain, deliberative democracy involves
citizens in the exercise of the capacity to picture “a conception of jus-
tice” while “deliberating about the justice of basic institutions and so-

577. Lyons, supra note 187, at 49.

578. See, e.g., Purkett v. Elem, 514 U.S. 765 (1995) (per curiam) (tolerating prosecutorial
use of peremptory challenges to strike two black men appearing in long hair, mustaches, and
beards); Hernandez v. New York, 500 U.S. 352 (1991) (plurality opinion) (permitting prosecu-
torial use of peremptory challenges to disqualify Spanish-speaking Latinos).

579. See McCleskey v. Kemp, 481 U.S. 279 (1987) (rejecting petitioner’s statistical claiin of
racially discriminatory sentencing).

580. James E. Fleming & Linda C. McClaiu, In Search of a Substantive Republic, 76 TEX. L.
REV. 509, 511 (1997) (reviewing SANDEL, supra note 486, and CASS R. SUNSTEIN, LEGAL
REASONING AND POLITICAL CONFLICT (1996)).

. 58l Seeid. at511-12.
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cial policies.”® Deliberative autonomy, on the otlier hand, entails
exerting the capacity to imagine “a conception of the good” while
“deliberating about and deciding liow to live their own Hves.”™

To the extent that race-conscious, community-oriented prosecu-
torial discretion opens up previously segregated public and private
space, it enhances tlie collective sphere of deliberative democracy
and the individual sphere of deliberative autonomy. Insofar as new-
found openness in the political space available for democratic ex-
change induces race-related forms of speech regulation abutting pre-
trial and trial narratives, however, spatial desegregation may
encroach on the constitutional freedom of speech. Moreover, wlile
expanding the boundaries of egalitarian space, such desegregation
may trample constitutionally protected property rights and tradi-
tions.”™

Out of obedience to a race-conscious mandate, prosecutors may
adopt formal rules or informal habits of self-restriction in charging
decisions, pretrial stateinents, trial tactics, and sentencing recom-
mendations. Consider, for instance, prosecutorial self-restrictions on
the forin and content of trial narratives in race cases or, conversely,
adversarial restrictions on criminal defense narratives in tlie same set
of cases. Restrictions of either variety likely will spur complaints of
unconstitutional incursions on First Amendment freedoms. Ongoing
legislative and administrative efforts to promnulgate such restrictions
in the regulation of hate crimes and hate speech™ encounter precisely
this complaint fromn those who argue that curbing individual freedom
of expression will thereby inhibit autonomy-based freedoms of self-
determination and self-realization.® Common to protests against
anti-hate speech theories founded on critical race theory and feini-
nist antipornography theory,”™ this accusation universally assails hate

582, Id. at511.

583. Id. at512.

584. See Joan Williams, The Rhetoric of Property, 83 Iowa L. REV. 277, 318-25 (1998)
(evaluating impact of egalitarian republicanisni on traditional property rights and allocation).

585. See Steven J. Heyman, Hate Speech and the Theory of Free Expression, in 1 HATE
SPEECH AND THE CONSTITUTION: THE DEVELOPMENT OF THE HATE SPEECH DEBATE FROM
GRoOUP LIBEL TO CAMPUS SPEECH CODES at ix, ix-xci (1996).

586. See Gary Goodpaster, Equality and Free Speech: The Case Against Substantive Equal-
ity, 82 IowA L. REV. 645, 671 (1997) (“The relationship of autononiy to the free speech guaran-
tee is apparent, at least to the degree that antonomy conteniplates freedom of inquiry, and the
freedom of self-expression through communication.”).

587. See Amy Adler, What's Left?: Hate Speech, Pornography, and the Problem for Artistic
Expression, 84 CAL. L. REV. 1499, 1508-16 (1996).
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speech and hate crime regulation, even with regard to sentencing en-
hancement. Constitutional defenders of the First Amendment charge
that “expression that cannot constitutionally be made criminal when
standing alone should not be made the cause of additional punish-
ment shnply because of its manifestation during the commission of a
separate crime.””® That charge mtroduces the asserted distinction be-
tween criminal intent and hateful motive,”™ and, by extension, the
democratic dilemma of the well-intentioned speaker whose speech is
harmful.”™ For race-conscious prosecutors, the “tragic dilemma” of
protecting freedom of speech “only by sacrificing other important
values” requires moral commitment.” Honoring even constitution-
ally based political obligation in the face of “outrageous, deeply en-
trenched, systematic ijustice” bound up in racialized narrative signi-
fies a form of “culpable mdifference” and, thus, an expression of
moral failing.”” To dislodge the mgrained presumption of colorblind
obligation impeding prosecutorial moral reasoning demands the for-
mulation of generally apphicable standards of racial identity, narra-
tive, and speech restriction.™

B. Unmanageable Standards

The second objection to race-conscious prosecutorial discretion
attacks color-conscious standards of discretion as unworkable,

588. Robert S. Peck, Deciding When Speech Isn’t Speech, 20 N.Y.U. REv. L. & Soc.
CHANGE 667, 673 (1993-94) (reviewing FRANKLYN S. HAIMAN, “SPEECH ACTS” AND THE
FIRST AMENDMENT (1993)). Peck warns that “[t]he First Amendment’s protection of ideas,
speech, and associations—including those that society deems morally contemptible—should
not be limited to preventing these thoughts and utterances from being the basis of a crime; it
should also prevent them froin being the basis of additional punishment.” Id.

589. See Susan Gellman, Sticks and Stones Can Put You in Jail, But Can Words Increasc
Your Sentence? Constitutional and Policy Dilemmas of Ethnic Intimidation Laws, 39 UCLA L.
REV. 333, 363-68 (1991) (discussing the legal distinction between “intent” and “motive™).

590. See Adler, supra note 587, at 1563-65 (critiquing the attempts of scholars Mari Ma-
tsuda and Catharine MacKinnon to reconcile the speaker’s intent and the harm to the victim in
examining hate speech and pornography).

591. Heyman, supra note 585, at xv.

592. Lyons, supra note 187, at 48. Lyons draws this conclusion based on the proposition that
“political obligation cannot coexist with significant, systematic injustice that is deeply en-
trenched.” Id. at 35-36.

593. See id. at 49. Lyons uproots the presumption of political obligation under the leverage
of racial insensitivity. He reasons: “The judgment of those of us who took political obligation
for granted—despite the obvious existence of intolerable, deeply entrenched, systematic injus-
tice against clearly identified groups within our society—was distorted by inadequate sensitivity
to the palpable impact of the oppression, especially on those of color.” /d. at 48.
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pointing to the mutability of racial identity and the incoherence of
racialized narratives. The Louima case shows racial identity shifting
mto the mutable categories of color, race, ethnicity, nationality, and
sexuality. It also demonstrates the inconsistency of racialized narra-
tive enunciated by prosecutors, defense attorneys, defendants, vic-
tims, and judges. In addition to categorical inconstancy, racial iden-
tity and narrative suffer from the redundant inscription of a
white/black dichotomy that is ill-suited to mixed-race classification
and racial gradation across divergent groups and subgroups.” That
central dichotomy arises in both high- and low-profile trials, though it
seems most pronounced in “criminal trials that have generated inten-
sive and prolonged local media attention.”*

The prosecutorial management of racial identity and narrative
notorious for their protean quality and group divergence™ seems es-
pecially onerous in a criminal justice systemn already burdened by ex-
cessive caseloads.” The further onus of regulatory monitoring and
enforcement shared among prosecutors, defense attorneys, and
judges is doubly vexing, notwithstanding the duty—shared jointly by
attorneys and judges—to report misconduct.” In fact, reporting gen-
erates additional problems of nonuniforinity in a decentralized fed-
eral and state system of ad hoc disciplinary sanctions. The perception
of bias stemming from evidence of nonuniformity™ should anticipate
no rescue from black judges.*” Nothiug in the black judicial role en-

594. See Alex M. Johnson, Jr., Destabilizing Racial Classifications Based on Insights
Gleaned from Trademark Law, 84 CAL. L. REV. 887, 887, 895, 903-06 (1996).

595. Peter L. Arenella, Televising High Profile Trials: Are We Better Off Pulling the Plug?,
37 SANTA CLARA L. REV. 879, 882 (1997); see also William L. Howard, Televised Trials: Can
the Government Market Electronic Access?, 49 S.C. L. REV. 55, 56 (1997) (“Not surprisingly,
the expanded television coverage of trials has increased debate over the appropriateness of
procedural safeguards implemented to protect a defendant’s due process right of a fair trial be-
cause these same safegnards potentially restrict media access to the court proceeding in viola-
tion of First Amendment protection.”) (footnote onitted).

596. See AVIAM SOIFER, LAW AND THE COMPANY WE KEEP 2, 127-49 (1995) (describing
judicial difficulties in trying to define inembership in, among other things, ethnic or racial
groups).

597. See Jerold H. Israel, Excessive Criminal Justice Caseloads: Challenging the Conven-
tional Wisdom, 48 FLA. L. REV. 761, 763-66 (1996).

598. See Leslie W. Abramson, The Judge’s Ethical Duty to Report Misconduct by Other
Judges and Lawyers and Its Effect on Judicial Independence, 25 HOFSTRA L. REV. 751, 755-78,
763-66 (1997).

599. Seeid. at 782.

600. See THOMAS M. UHLMAN, RACIAL JUSTICE 63-76 (1979). Uhlman argues that “[b]lack
and white judges differ Little in determining both guilt and the punishment a defendant ‘de-
serves’ for committing a crime ... .” Id. at 71.



1250 DUKE LAWJOURNAL [Vol. 48:1157

sures racial justice™ given the paucity of empirical evidence of “sys-
tematic behavioral differences between the black and white judicial
ehite.”™”

The erection of an identity- or narrative-based system of federal
and state sanctions might benefit federahsm interests in fostering the
equal protection of people of diverse races.”” To the extent that such
sanctions include victim-compensation schemes, prosecutorial discre-
tion may also advance restitution goals in cases of racial violence.
Here too, however, judicial supervision comes mto play.”* Although
not unmanageable, judicial supervision over compensatory sanctions
once more implicates courts in the definition of the political commu-
nity of race.”” Because identity and narrative derive from and create
racial community, determining the breadth of individual and group
authorship and the protection to be afforded such discursive standing
remains unclear.”

On the basis of the unfinished record in the Louimia case, to infer
that sanctionable prosecutorial misconduct in the form of witness co-
ercion or evidence tampering necessarily accompanies a race-

601. See id. at 63. Uhlman points to the black judicial role as “frequently more than sym-
bolic.” Id. at 63. Discerning “a sensitivity to a variety of inequities observed within their court-
roomns,” he observes that “black judges see theinselves as educators, reformers, and advocates
for social cliange.” Id.

602. Id. at 72. Uhlman also states that in “[c]haracterizing the trial bencl: of a inajor urban
court, only minor variations distinguish the beliavior of black and white judges at the critical
points wliere guilt is determined and punishment 1neted out.” Id.

603. For a discussion of the historical interplay of race and federalism, see Robert J, Kaczo-
rowski, The Tragic Irony of American Federalism: National Sovereignty Versus State Sover-
eignty in Slavery and in Freedom, 45 U. KAN. L. REV. 1015 (1997) (exploring race-informed
theories of constitutional federalism).

604. See Thomas D. Barton, Troublesome Connections: The Law and Post-Enlightenment
Culture, 47 EMORY L.J. 163, 200 (1998). Commenting on tlie efficacy of judicial supervision,
Barton observes:

Even where problematic aspects can be parsed out, the law generally fails to deliver
a solution that does anything 1nore than conpensate one party for the breacl or dis-
solution of the relationship. The law cannot make children love or respect their par-
ents, inspire a group member to greater institutional commitinent, or do mucl to
prompt more authentic communication between ewnployer and employee. But even
on a beliavioral level, effective legal solutions in these contexts would imply a level
of supervision over tlie relationship whicl: seems impractical or undesirable.
Id.

605. See Michael J. Klarman, Majoritarian Judicial Review: The Entrenchment Problem, 85
GEO. L.J. 491, 534-35 (1997) (discussing the judicial difficulties of defining the legislatively de-
clared borders of political community).

606. See generally Thownas F. Cotter, Pragmatism, Economics, and the Droit Moral, 76 N.C.
L. REv. 1 (1997) (applying philosophical and legal pragmatisin to investigate the moral rights
of authorship and copyright).
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conscious, community-oriented model of prosecutorial discretion
proves too niuch. But coercion, when spurred by community outrage
and racial passion, may prove to be a byproduct of such a decision-
making model. Long viewed as an “entirely discretionary” matter of
decisionmaking,” the prosecutorial charging decision, and its under-
girding investigation, acquires added weight im the prosecution of m-
terracial crime, whether black-on-white or, as here, white-on-black.
This is not to say that mtraracial forms of crime hold no consequence.
In fact, Michael Tonry laments that “a failure by the state to take
crimes by blacks seriously depreciates the importance of victimiza-
tion of blacks.”™ Here, the charging decision gains even greater im-
portance because it comes at the expense of federal-state jurisdic-
tional redundancy, traditionally favored when the incident mvites
both criminal and civil rights prosecutions. The logic of this redun-
dancy, expressed in the availability of successive state criminal and
federal civil rights proceedings, flows from the efficacy and, at times,
necessity of overlapping state-federal prosecutions.”” Although fed-
eral prosecution may harbor distinct advantages over parallel state
prosecution i evidentiary and remedial matters, it seems unclear
whether race cases may easily succumb to common federal “manage-
rial strategies of rationalization”™ and, moreover, whether such cases
may effectively accommodate the constraints on federal courts in the
management of caseloads, procedures, and iustitutional resources.

C. Expressive and Representational Harm

The third objection to race-conscious prosecutorial discretion re-
fers to the expressive or representational harm inflicted on white-
majority communities when governmental prosecutorial action favors

607. Angela Davis explains that prosecutorial discretion survives independently of the doc-
trinal predicate of probable cause. Even with evidence of probable cause, Davis remarks, “the
prosecutor inay decide to dismiss the case and release the suspect.” Davis, supra note 263, at
21. Alternatively, Davis adds, the prosecutor may “file a charge that is either more or less seri-
ous than that recommended by the police officer, as long as there is probable cause to believe
the suspect committed the crime.” Id. at 21-22.

608. MICHAEL TONRY, MALIGN NEGLECT—RACE, CRIME, AND PUNISHMENT IN
AMERICA 50 (1995).

609. Similar claims of efficacy and necessity advance the argument for redundant prosecu-
tion in the federal systemn. See Elizabeth T. Lear, Contemplating the Successive Prosecution
Phenomenon in the Federal System, 85 J. CRIM. L. & CRIMINOLOGY 625, 628-40 (1995) (dis-
cussing sources of repeat prosecution in the federal systein).

610. WOLF HEYDEBRAND & CARROLL SERON, RATIONALIZING JUSTICE: THE POLITICAL
ECONOMY OF FEDERAL DISTRICT COURTS 123 (1990).
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minority interests, as sometimes found in racial gerrymnandering. The
theory of expressive or representational harm applies equally to
white-inajority and black-minority comununities, though the focal
point here leans toward the ineaning or expectation of harin experi-
enced by the dominant racial group. Race-conscious prosecutorial ac-
tion that favors minority interests invites objection not siniply be-
cause of the threatened risk of community stignia harm,”™ and the
correlative danger of the internalization of and conformity to that
concept of harm,” but also because of the threatened loss of public
faith in government.™®

Extracted from Christhie Desan’s study of the early Anierican
republic, the notion of publc faith is crucial to the testing of a race-
conscious, cominunity-oriented model of prosecutorial discretion.
Desan’s study reveals that public faith in the early republic emerged
from “the need to maintain a viable political cominunity—a matter
effectuated by politics in its narrow sense, but gauged as well by pub-
lic actors’ ability to ensure the public credit and to maintain, at least
minimally, the broader public’s recognition and its continued partici-
pation in the life of the colony.”" In the Louima case, the instant
objection speaks to the issue of publc faith and the consequences of
its perceived loss. On this criticisni, loss of public faith follows from

611. By community stigma harm, I mean the cultural marking of “outsiders.” The demarca-
tion of a group or a community as an unwanted other denies a sense of belonging. See RUTH
FRANKENBERG, WHITE WOMEN, RACE MATTERS: THE SOCIAL CONSTRUCTION OF
WHITENESS 191-235 (1993); cf. Alex Geisinger, Nothing but Fear Itself: A Social-Psychological
Model of Stigma Harm and Its Legal Implications, 76 NEB. L. REV. 452, 475-82 (1997) (dis-
cussing stigma in the context of environmental contamination of property). With respect to the
effects of stigma, Geisinger notes:

[Allthough it is possible that a contamination event may endure much longer at a
community level than at a state or national level, it is also very likely that the stigma
associated with any event may be teniporary, and proof of this mnay itself be the niost
difficult obstacle to prevailing on a stigma damage claim.
Id. at 494. For a further discussion of stigma harm, see Eric S. Schlichter, Comment, Stignia
Damages in Environmental Contamination Cases: A Possible Windfall for Plaintiffs?, 34
HOUSTON L. REV. 1125 (1997) (challenging danage claims that allege stigma by proximnity to
contaminated property).

612. See Neal Kumar Katyal, Deterrence’s Difficulty, 95 MICH. L. REv. 2385, 2457-61
(1997).

613. See Christine A. Desan, The Constitutional Commitment to Legislative Adjudication in
the Early American Tradition, 111 HARV. L. REV. 1381, 1390, 1481-94 (1998). Desan adds that
historically relevant “terminology evoked the idea of trusteeship that Americans had used to
define the legislative role.” Id. at 1482. To Desau, this “image sanctified the responsibility that
representatives owed to their constituents: they had to enforce, indeed exeinplify, norms of
right and justice.” Id.

614. Id. at 1483.
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Carter’s asserted failure to fulfill the obligations of colorblind gov-
ernment. Cast here as a kind of prosecutorial representative of na-
tional governinent, Carter’s highest obhgation purportedly runs to
the preservation of a viable political community. Viability, on this
reasoning, depends on white-majority participation in the life of that
community.

Like the harm attributed to excess state speech regulation,™ the
mjury of expressive and representational harm may escape individual
display. Instead, generalized to community, it mnay better resemble a
process injury resulting fromn unwieldy state mtervention. In this
sense, the public and private distinction often separating individual
and common realms of interest bears less relevance here.”® More
conipelling in this case is the implicit claim of contractual breach in
the government covenant of equal citizenship. By contractualizing
“hunian moral and political relationships™” and staking its legitimacy
on popular consent and sovereignty, liberal theory produces the
“perverse effect” of inflicting expressive and representational harm
upon white-majority communities unfavored by prosecutorial discre-
tion, while stoking “the fires of racism with resentment and hostility
toward the ‘favored,”” and, thus, reinforcing “racist stereotypes.”™"

D. Voluntary, Cross-Racial Community

The fourth and last objection to race-conscious, community-
oriented prosecutorial discretion comnplains of the injury to volun-
tary, cross-racial community when prosecutorial intervention in-
tended to remedy the effects of hiterracial violence is favored over
alternative community-based, citizen-led modes of racial reconcilia-
tion. Wedded to the normative value of individual and collective ac-
tion, this objection enlarges the concept of autonomy beyond claims
of legal right™ and political deliberation™ to embrace the mission of

615. Richard Abel contends that state speech regulation fails to silence harmful speech and
instead perversely “encourages, valorizes, and publicizes it, transforming offender into victim
and offense into romantic defiance or fundamental right.” RICHARD L. ABEL, SPEAKING
RESPECT, RESPECTING SPEECH 244 (1998).

616. See Margaret A. Baldwin, Public Women and the Feminist State, 20 HARV. WOMEN’S
L.J. 47, 59 (1997) (discussing the “schisin between a public realm of equality, inclusivity, and
common interest, and a private realm of difference, exclusivity, and individual will”).

617. Stephen Mulhall, Promising, Consent, and Citizenship: Rawls and Cavell on Morality
and Politics, 25 POL. THEORY 171, 192 (1997).

618. THOMAS POWELL, THE PERSISTENCE OF RACISM IN AMERICA 302 (1992).

619. See Jolm P. Safranek & Stephen J. Safranek, Can the Right to Autonomy Be Resusci-



1254 DUKE LAWJOURNAL [Vol. 48:1157

collective diversity.” Espousing that mission, the objection offers a

narrative of community and national unity.”” Like the nieaning of
citizenship,”™ the meaning of community “niembership” is frequently
contested.” Central to this contest are the issues of inclusion and ex-
clusion. Describing the “distinctively American struggle for equal
membership in the political community,”™ Keith Bybee refuses to
reduce the struggle over community nienibership to “fixed categories
of inclusion and exclusion.”™ To Bybee, “the politics of representa-
tion is constitutive in nature, drawing on competing notions of whoni
‘the people’ are and turning on questions of how self-government
ouglit to be achieved.””

Explicating community niembership and self-government under
pluralist™ and deliberative™ conceptions of deniocracy reveals seri-

tated After Glucksberg?, 69 CoLO. L. REV. 731, 736 (1998) (cataloguing scholarly “atteinpt[s]
to justify the autonomy of the individual to engage in certain acts free from state strictures”).
620. See generally James E. Fleming, Securing Deliberative Autonomy, 48 STAN. L. REV. 1,
6-56 (1995).
621. See Charles R. Lawrence III, Each Other’s Harvest: Diversity’s Deeper Meaning, 31
U.SF. L. REV. 757, 765 (1997) (arguing that diversity “has no inherent meaning and cannot be
a compelling iterest unless we ask the prior question: diversity to what purpose?”).
622. See HENRY A. GIROUX, FUGITIVE CULTURES: RACE, VIOLENCE, AND YOUTH (1996).
Commenting on narratives of national identity, Giroux writes:
[N]ational identity is structured through a notion of citizenship and patriotisin that
subordinates ethnic, racial, and cultural differences to the assimilating logic of a
cominon culture, or, more brutally, the “melting pot.” Behind the social imaginary
that informs this idea of national identity is a narrowly defined conception of history
that provides a defense of the narratives of imperial power and dominant cultnre and
legitimates an intensely narrow and bigoted image of what it means to be an Ameri-
can.

Id. at 190.

623. See JUDITH N. SHKLAR, AMERICAN CITIZENSHIP: THE QUEST FOR INCLUSION 3-23
(1993).

624. See Keith J. Bybee, Essentially Contested Membership: Racial Minorities and the Poli-
tics of Inclusion, 21 LEGAL STUD. F. 469, 471 (1997) (*Too often the struggle for inclusion in
the cominunity of citizens is recounted without devoting much attention to what connts as in-
clusion in the first place.”).

625. Id.

626. Id. at472.

627. Id. (“To understand the developinent of American citizenship it is not enough simply
to keep track of insiders and outsiders, for it is within representational politics that the conun-
drums of memnbership are posed and resolved.”).

628. See Cass R. Sunstein, Interest Groups in American Public Law, 38 STAN. L. REV. 29,
83 (1985) (explaining that “the notion of a distinctive common good becomes tyrannical or
nystical” under the pluralist understanding of politics and governance); see also Richard A.
Primus, When Democracy Is Not Self-Government: Toward a Defense of the Unanimity Rule for
Criminal Juries, 18 CARDOZO L. REV. 1417, 1433-45 (1997). Primus explains that “an interest-
based conception of democracy views institutions of government as forums in which attorney-
like representatives try to advance the interests of the particular constituencies they represent.”
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ous and enduring barriers to cross-racial communication and consen-
sus.” Communication through the traditional forum of public debate
may in fact either distort racial identity and narrative or reinforce ra-
cially deformed conceptions of identity and narrative.” Moreover,
consensus itself may prove impossible without a sense of cross-racial
citizenship. In cases of racially motivated violence, that sense of citi-
zenship very well may serve as a basic “precondition of criminal h-
ability.”**

The proliferation of sects, subgroups, and subcommunities,™
docuniented in a growing constitutional hterature,”™ poses the addi-

Primus, supra, at 1433. This conception of interest-based dewnocracy, he notes, “tends to view
huinan nature as atomistic.” Id. The conception “says little about how preferences are formed,”
and moreover, “is skeptical about whether there can exist a public interest distinct from the
aggregated interests of individuals.” Id.

629. See BENJAMIN R. BARBER, STRONG DEMOCRACY: PARTICIPATORY POLITICS FOR A
NEW AGE 150-55 (1984); Primus, supra note 628, at 1445, Primus indicates that deliberative
conceptions of democracy urge “a more dynamic view of decisionmaking.” Primus, supra note
628, at 1445. This view “imagines people coming to their opinions through a process of discus-
sion with others,” rather than through a decisionmaking process arrived at “by aggregations of
individuals whose interests and preferences are formed and fixed in advance.” Id.

630. Sunstein notes that “social, political, and economic inequalities will liave significant
consequences for the potential of rational deliberation.” Sunstein, supra note 628, at 84. In-
deed, for Sunstein, “a deliberative politics is an iiperfect guarantee of public-regarding out-
comes.” Id.

631. See R. Richard Banks, The Political Economy of Racial Discourse, 9 YALE J.L. &
HUMAN. 217, 237-38 (1997) (reviewing HARLON L. DALTON, RACIAL HEALING:
CONFRONTING THE FEAR BETWEEN BLACKS AND WHITES (1995)). Banks argues that public
dialogue about racial issues, however celebrated, “may neither further participation in demo-
cratic self-government nor promote the discovery of truth to the extent that many would like to
believe.” Id. at 244 (footnote omitted). Such racial dialogue, according to Banks, “may pro-
mote the illusion that public debate is free from racial bias and equally open to members of all
groups.” Id. In reality, because “prevailing attitudes about black Americans may serve to limit
speech that questions racial assumptions,” public and private dialogue “may not lead to truth.”
Id. Unfortunately, “conversation may indirectly reinforce underlying assumptions about race
and racial differences.” Id. As a consequence, critical “[i]deas that contradict the widely held
assumptions that frame public debate may never be heard.” Id.

632. R. A.Duff, Law, Language and Community: Some Preconditions of Criminal Liability,
18 OXFORD J. LEGAL STUD. 189; 202 (1998). Duff also adds:

[O]ne account of the moral conditions of the obligation to obey the law, and of being

answerable through the courts, is expressed in terms of community. The defendant is

obligated to obey the law in virtue of his membership of a community whose law it is;

and lie is answerable through the courts to his fellow members of the community for

his alleged breaclies of that law. . . . [This account raises] questions about the condi-
., tions for the existence, and for membership, of a community of the appropriate kind.
Id. at197.

633. See Jonathan Boyarin, Note, Circumscribing Constitutional Identities in Kiryas Joel,
106 YALE L.J. 1537, 1554-59 (1997).

634. See, e.g., Abner S. Greene, Kiryas Joel and Two Mistakes About Equality, 96 COLUM.
L. ReV. 1, 8-16, 57-82 (1996) (discussing liow the U.S. Constitution enhances the riglts of sub-
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tional barrier of tolerance toward diversity and plurality.” Here, calls
for tolerance extend to community self-governance and self-
actualization.™® Yet, however isolated the commnunity, self-
governance inevitably must impinge on state demands of normative
integration. Because integration involves coercion,” the liberal ideal
of state neutrality comes under strain.®® More than the differential
application of state power to voluntary as compared to fortuitous as-
sociations, the key to the objection at hand concerns state-
commanded group or community coercion.

Gerald Frug recommends curing coercion through tlie nurturing
process of “community building.”® In cases of racially motivated
violence, as liere, commuurity-building also requires a politics of iden-
tification. Formulated originally in the work of Regina Austin,” the
politics of identification guides the transformative reconstitution of
communities of color under a framework of common experience and

communities in the context of Board of Education of Kiryas Joel Village School District v.
Grumet); Martha Minow, The Constitution and the Subgroup Question, 71 IND. L.J. 1, 8-17
(1995) (sane).

635. See Veit Bader, The Cultural Conditions of Transnational Citizenship: On the Inter-
pretation of Political and Ethnic Cultures, 25 POL. THEORY 771, 774 (1997) (arguing that nei-
ther republican nor pluralist models of civil society require “ethnic-cultural assimilation as a
precondition for integration into the political community”).

636. See Mark D. Rosen, The Outer Limits of Community Self-Governance in Residential
Associations, Municipalities, and Indian Country: A Liberal Theory, 84 VA. L. REv. 1053, 1141
(1998) (arguing that “political perfectionists should be allowed the opportunity to govern themn-
selves in some sub-federal sovereigns so they can self-actualize in accordance with their views
of wlhat self-actualization requires”).

637. Jonathan Boyarin points out that “[t]ie term ‘sect,’ even where it is not pejorative,
focuses on the feature of individual belief and occludes the genealogical dynamic, while ‘sub-
group’ and ‘subcommunity’ imply ‘outsider” status.” Boyarin, supra note 633, at 1559. As such,
Boyarin suggests, “these categories draw subtly coercive circles.” Id.

638. See Colin M. Macleod, Liberal Neutrality or Liberal Tolerance?, 16 LAW & PHIL. 529,
530 (1997) (asserting that “[e]inbracing neutrality lias . . . generated significant tensions within
liberal theory™).

639. Gerald E. Frug, City Services, 73 N.Y.U. L. REV. 23, 36 (1998). Frug denies that his
use of the term “community” intends “to invoke tlie rornantic sense of togetherness often gen-
erated by the image of cities as voluntary associations.” Id. By his usage, tlie term instead refers
“to the experience, characteristic of fortuitous associations, of being part of a group composed
of people different from oneself.” Id. Frug postulates that the goal of community building is “to
increase the capacity of all metropolitan residents— African American as well as white, gay as
well as fundainentalist, ricl as well as poor—to live in a world filled with those they find unfa-
miliar, strange, even offensive.” Id.

640. See Regina Austin, “The Black Community,” Its Lawbreakers, and a Politics of Identi-
fication, 65 S. CAL. L. REV. 1769, 1799-1817 (1992) (describing ways in which meinbers of the
black community engage in informal and occasionally illegal economic activity as a form of
community developnent).
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struggle.*! The goal of that struggle is community empowerment in
law, politics, and economic development. Expanding this framnework,
Lisa Crooms maintains that the pohtics of identification demands
that the black community “reconstitute itself accordmg to commu-
nity-developed criteria” that may fall outside mainstreamn norins and
conventions.*”

Part of this reconstitution may obtain from voluntary, local, citi-
zen-led modes of racial reconciliation. Like commumity forms of
charity, alternative modes of racial reconciliation may belong inore
properly to individuals and groups than to state entities and enter-
prises.*® The chances of reconciliation hinge on racial empathy and
forgiveness. Stephen Morse points out that the “capacity for empathy
is not the sort of characteristic one can easily ‘work on’ and alter.”**
But forgiveness, having earned a place in criminal justice sentencimg
systems,” affords more hope. Indeed, the criminal justice system
concedes the prosecutorial role in dispensing “institutional or official
forgiveness.”**

Talk of voluntary, cross-racial community and reconciliation
may amount to nothing more than folly given private market forces™
and American populist histories.*® Although specific to the context of
late-nineteenth century political culture, the racial tensions and po-

641, See Lisa A. Crooms, Stepping into the Projects: Lawmaking, Storytelling, and Practic-
ing the Politics of Identification, 1 MICH. J. RACE & L. 1, 3 (1996) (remarking that “marginali-
zation provides a common experience that binds virtually all Black people across lines of class,
sex, ethnicity and sexual orientation™).

642. Id.at9.

643. See Jennifer Roback Morse, The Modern State as an Occasion of Sin: A Public Choice
Analysis of the Welfare State, 11 NOTRE DAME J.L. ETHICS & PUB. POL’Y 531, 541-48 (1997)
(analyzing the moral relationship between donors and donees in a welfare state).

644. Steplien J. Morse, Immaturity and Irresponsibility, 88 J. CRIM. L. & CRIMINOLOGY 15,
61 (1997).

645. See Richard Lowell Nygaard, On the Role of Forgiveness in Criminal Sentencing, 27
SETON HALL L. REV. 980, 101920 (1997) (argning tliat the “criminal justice delivery systemn
sliould set an example for society, assist to condition citizens to desire progress, guide thein to
seek positive healing results, and not remain mired in hatred or their dark desire for revenge”).

646. Id. at 1020.

647. The history of segregation in interstate commerce and transportation suggests that pri-
vate-market entities may revert to bias without outside state intervention. See Joseph R. Pal-
more, Note, The Not-So-Strange Career of Interstate Jim Crow: Race, Transportation, and the
Dormant Commerce Clause, 1878-1946, 83 VA. L. REV. 1773, 1815-16 (1997).

648. Both niueteentli- and twentieth-century populist inovements adhered to the doctrine
of white supremacy. See MICHAEL KAZIN, THE POPULIST PERSUASION: AN AMERICAN
HISTORY 14-15, 23-24, 40-41, 227-42 (1995).
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litical limits of that era® endure, giving shape to the unruly concep-
tions of community-based, popular justice current today.” This de-
cayed conception, together with the objections of constitutional in-
compatibility,  practical = unmanageability, expressive  and
representational harm, and compromised voluntary, cross-racial
community dim the prospects of promoting a race-conscious, com-
mumnity-oriented model of prosecutorial discretion.

CQNCLUSION

The daunting prospects confronting the imstant race-conscious
model of prosecutorial discretion under the above objections in no way
halts the advance of the larger project underway here. My hope in un-
dertaking this series of case studies is to convince the bar and bench to
reconsider the ethical responsibilities of prosecutors in racially and po-
hitically charged cases like the assault of Abner Louima, and moreover,
to persuade mterdisciplinary scholars of American law and society to
comprehend the importance of integrating theory and practice in their
analysis of both high- and low-profile race cases. In these interlocking
ways, the Article may contribute to a greater understanding of the
place of racial identity, racialized narrative, and race-neutral represen-
tation in law, lawyering, and ethics.

To facilitate this contribution, consider an outline of strategic ma-
neuvers potentially capable of overtaking some of the objections enu-
merated here. Outside of the magical “creation of metaphysical entities
that make certain worldly events come out the way one desires,”*" the
reigning metaphysics of colorblind, race-neutral prosecutorial discre-
tion seems certain never to deliver racial harmony to American law
and society. The deliverance of harmony requires something more than
an aspirational metaphysics to succeed. To the extent that law repre-

649. See PETER H. ARGERSINGER, THE LIMITS OF AGRARIAN RADICALISM: WESTERN
POPULISM AND AMERICAN POLITICS 2 (1995) (asserting that “[plopulist decisions and actions,
if not completely determined, were definitely limited” by the cultural and structural compo-
nents of political context).

650. See Timothy Lenz, Popular Law and Justice, 20 LEGAL STUD. F. 387, 387 (1996) (ex-
plicating the contemporary populist challenge to the autonomy of courts and the separation of
law from politics).

651. Pierre Schlag, Law as the Continuation of God by Other Means, 85 CAL. L. REV. 427,
437 (1997) (reasoning that to “engage in magical thinking, one simply posits a thought that will
make things come out the way one desires and one then affirms that the thought is or refers to
something that is ontologically real and ontologically effective”).
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sents “a concrete social form embedded in institutional practices,”™
the practical reform of racialized law and sociolegal practices warrants
a project more boldly prescriptive than the cryptonormative™ style
routinely assailed by postmodernist scholarship.™

The project of fashioning a race-conscious, commumty-oriented
model of prosecutorial discretion requires integrating the considera-
tions of racial identity, racialized narrative, and interracial commu-
mity into the function of federal and state prosecution. That function
applies to the prosecutorial decisionmaking process as a whole. At
the outset of each case, from the chargmg decision on, prosecutors
must look to evidence of racial identity and racialized narrative, and
moreover to the potential for community protection and mobiliza-
tion. The Louima case embroils racial identity both as to color and
alienage. It also imvolves racialized narrative in the use of racial slurs.
Additionally, it imphcates community, both black and imimgrant.
Applied to the Louima case, the function of federal and state prose-
cution properly expands to protect communmnities of color against po-
Hce brutality and to mobilize those communmnities around the norms of
racial dignity, equality, and justice.

But more than the charging decision is at stake. Once the deci-
sion to charge arises, prosecutors next must look at the reallocation
of investigative and trial resources. From charging and institutional
resources, prosecutors also must turn to the nature of pretrial public-
ity and the related discursive issues concerning narrative tactics in
trial strategy. These issues encompass narrative content in opening
statements, direct- and cross-examination, objections, expert testi-
mony, and closing argument. They extend as well to sentencing rec-
ommendations.

The inquiry does not end there. Reconfiguring the charging deci-
sion, reallocating institutional resources, and reconceiving the narra-
tive purpose of the criminal trial and the sentencing process are not

652. Id. at 440.

653. See Ronald K.L. Collins, Outlaw Jurisprudence?, 76 TEX. L. REV. 215, 263 (1997) (re-
viewing DECONSTRUCTION IN A NUTSHELL: A CONVERSATION WITH JACQUES DERRIDA
(John D. Caputa ed., 1997)).

654. Postmodern scholars denounce traditional legal scholarship for its prescriptive style, a
style that is inanifested in both overtly normative and covertly cryptonormative forms. See
Richard Delgado, Norms and Normal Science: Toward a Critiqgue of Normativity in Legal
Thought, 139 U. PA. L. Rev. 933 (1991); Pierre Schlag, Normative and Nowhere to Go, 43
STAN. L. REV. 167 (1990); Pierre Schlag, Normativity and the Politics of Form, 139 U. PA. L.
REv. 801 (1991).
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enough. The prevention of identity-based violence dictates police
training and community outreach. The goal of outreach should be to
establish monitoring, compliance, and enforcement structures within
commumities of color. Community work, undertaken in collaboration
with local churches, community centers, aud schools, offers a starting
ponit for this prosecutorial project.

To be sure, the very act of imagining such a project implies that
the law and legal agents are susceptible to racial reason and to norma-
tive persuasion. The goodness of well-placed normative intention,
hiowever, fails to answer how the application of racial reason and nor-
niative persuasion will resolve the enigmatic qualities of racial identity
and narrative, even without the added complexity of criminal and civil
adversarial proceedings. It also leaves uncertain the practical utility of
critical race theory, intimating that the development of an alternative
race-conscious community approach to the prosecution of cases incited
by racially motivated violence may fall outside of a single theoretical
school. Nonetheless, any approach will pose the stubborn challenge of
theoretical integration and practical application. Hard fought and per-
petually resisted, integration of this sort involves the painstaking work
of continuing the critical race theory-led effort to formulate an analysis
of the role of the modern state in constituting the subordinate public
and private status of people of color.

Extending that analysis in the instant context of the criminal jus-
tice system dictates the ongoing mvestigation of the relationship be-
tween the state prosecutorial function, racial ideology, and the sociole-
gal order. As the Louima case illustrates, the state prosecutorial
function contains both entrenched and transformative ideologies.
Channeling that function to articulate or rearticulate transformative
racial ideology linked to the “creation of new identities, new racial
meanings, aud a new collective subjectivity” entails a political project
advanced i conjunction with an oppositional movement.” In this re-
gard, Michae] Onii and Howard Winant explain that the attenipted

655. MICHAEL OMI & HOWARD WINANT, RACIAL FORMATION IN THE UNITED STATES 90
(2d ed. 1994). Omi and Winant add that “disorganization of the dominant racial ideology, the
construction of a new set of racial meanings and identities, the transition from political project
to oppositional movement, is a complex, uneven process, marked by considerable instability
and tension.” Id. at 90-91. Although change nay be demanded, they argue that “any change in
the system of racial meanings will affect all groups, all identities.” Id. at 91. They stress that
rising up to challenge “the dominant racial ideology inherently involves not only reconceptual-
izing one’s own racial identity, but a reformulation of the meaning of race in general. To chal-
lenge the position of blacks in society is to challenge the position of whites.” Id.
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“rearticulation of pre-existing racial ideology is a dual process of disor-
ganization of the dominant ideology and of construction of an alterna-
tive, oppositional framework.”*

Conceiving the prosecutorial function as a political project dedi-
cated both to dismantling hierarchical structures of racial identity and
narrative, and to building oppositional forms of advocacy that liberate
subordinate images and discourses, puslies prosecutors into a model of
community participation. Here the community at stake travels far out-
side local boundaries to countenance a historical community connected
by common issues of racially subordinated identity and narrative.
Relevant models of community participation may be found in prior in-
stances of identity-based criminal violence, even wlhen confounded by
the crosscutting categories of race, ethnicity, and gender that reflect the
individual and group diversity of color.”” The failure to recognize the
historical intersection of gender, ethnicity, and class®™ in race cases
permits the continued manipulation of stereotypical images “in the
service of political or economic expediencies.”*

Ending the state manipulation of stereotypical imagery demands a
study of race as a political and cultural project. In the Louima case, this
overlapping project involves a process of sociolegal reimagination spe-
cific to the black male body. For Michael Uebel, undertaking a recast-
ing of thie signifying male body introduces “a political enterprise, aimed
at producing new solidarities and exposing the bounds of the dominant
and ‘normal’ as fragile and subject to revision.” Recasting directs the
mapping of identities i terms antagonistic to “colonial fantasy and the
iconograpliy of racial masculine bodies.”* From this mapping, theo-
retical niodels may emerge “that are aimed at supplanting reductive

656. Id. at 89.

657. See Jenny Rivera, Intimate Partner Violence Strategies: Models for Community Partici-
pation, 50 ME. L. REV. 283, 294 (1998) (asserting that “Latinas recognize that in order to actu-
alize participatory representation of women and the Latino community generally, Latinas must
develop community-based organizations and entities that allow for intragroup discourse by dif-
ferent Latina subgroups™).

658. See Hope Lewis, Global Intersections: Critical Race Feminist Human Rights and In-
ter/national Black Women, 50 ME. L. REv. 309, 319 (1998) (pointing to legal literature that
“gverlooks the roles that race, ethnicity, class, and gender play in the experiences of Black fe-
nale immigrants”).

659. Id.

660. Uebel, supra note 220, at 7.

661l Id.
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accosl‘}nts of identity formation at the intersection of race and masculin-
ity.” 2

The Louima case illustrates the performative intersection of race
and masculinity. In demonstrating that the identity categories of race,
sexuality, and nationality may be readily “defined less as fixed identi-
ties rooted in bodies, normative sexuality, nature, or geography, and
more as dynamic and dramatic modes, the sum of one’s cultural prac-
tices,”™ the Louima assault shows that the cultural politics of race and
masculinity play out in the sociolegal context of the criminal and civil
justice systems. The play of racial masculinities in the Louima case
highlights the “dynamic modes of cultural practice” in legal advocacy
and adjudication.”® Evidence of this dynamic, divulged in “shifting, re-
peating sets of performances” with no “fixed or essential subject cate-
gory,”™ compels the investigation of white/black masculinity “as a re-
visionary process, a constitutive performance” that inscribes race and
masculinities within the cultural politics of performativity.”” The juridi-
cal inscription of racial and masculine subjectivities in the Louima case
through the contextualized performance of criminal and civil advocacy
constitutes a “politics of representation” that manufactures its own so-
cial and political existence.*®

Confronting the harsh reahty of that racially oppressive and segre-
gated existence, and its animating politics of legal representation,
commences a gradual process of ethical positioning for prosecutors,
victims, and communities of color.”” This process involves the move
toward the prosecutorial exercise of race-conscious, community-
oriented ethical judgment accompanied by joint victim/community acts
of moral solidarity. In these ethical moments,”™ prosecutor, victim, and

662. Id.

663. Id.

664. Id.

665. Id.

666. Id.

667. Seeid.

668. Id.

669. See id. at 11. Uebel explains that racial masculine identities “describe a process of po-
sitioning: they name the ways raced men position themselves in relation to the past that has
shaped them and to the future they will shape.” Id. For Uebel, such identities “possess a his-
tory, but also the power to perform, or transform, that history.” Id. Transforming that history,
he adds, indeed the very “power of transformation, the ways in which power is exercised or un-
dermined, and the choices power necessitates and depends upon, all require a postulation of
what ought to be, a recognition of the obligation the future places on the individual subject.” Id.

670. See id. Uebel asserts:
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community collectively acknowledge that the discursive and symbolic
systems of meaning that configure race, sex, class, and nation may be
constructed and deconstructed by the force of human agency.”" Here,
deconstruction refers to the contest over the performative space in law
and legal advocacy where identity categories become constituted.”
Unsurprisingly, the construction and negotiation of identity brokered
n this space occurs “against a complex historical matrix of alterities,
against a web of differences” signified by race, class, gender, and sexual
orientation.”

Admittedly, the notion of state-sponsored prosecution may fit un-
easily with egalitarian forms of interracial community-building. But the
political project at issue here depends on the reconfiguration of state
prosecutorial power apphed throughout widely divergent communities
of color.” Properly channeled to shape racial consciousness in a way
that eradicates hierarchical images of racial identity and narrative,™
prosecutorial initiatives at both federal and state levels may forge
bonds between victims of racial violence and their communities. The
strength of those bonds rests on the iclusive breadth of community™
and the ability to instill a common sense of mutual victim/community
obligation.”

Certainly the activist presence of the state in the company of the
other—victim or community—may cause ambivalence and even fear.™

If the categories race and masculinity crucially depend upon the dialectics of what is
(bodies, the other, the past) and what will be or what is in process (desire, perform-
ance, the future), then we cannot, and ought not, disengage our readings of racial
masculinities from an attention to the responsibilities and commitments demanded in
the ethical momnent.

Id.

671. Seeid.

672. Seeid.

673. Id at12.

674. See Joseph Erasto Jaramillo, Comment, The Community-Building Project: Racial Jus-
tice Through Class Solidarity Within Communities of Color, 9 LA RazA L.J. 195, 233-42 (1997)
(discussing the challenge of linking the disparate interests of various communities of color).

675. See id. at 239. Jaramillo remarks that “[tJo summon and forge obligations that bind
people within a larger community of color across class lines, local communities of color,
whether they be neighborhoods, professional organizations, community-based organizations,
churches, or youth organizations, need to ‘identify’ with each other in a meaningful way.” Id.

676. See id. at 240 (advocating efforts to create a “larger community of color” that is more
inclusive and more sensitive to the interests of the most disadvantaged).

677. See id. (urging “‘community-building’ in a way that forges stronger bonds and feelings
of mutual obligation among people of color across socioecononric divisions™).

678. Uebel remarks: “In the presence of the other, the subject is intensely ambivalent, poised
between desire and fear, incitement and interdiction, mastery and anxiety.” Uebel, supra note
220, at 5-6.
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Still, state-sanctioned community-building no longer appears utopian,
eveu in marginalized collectivities, such as gay and lesbian communi-
ties™ or communities of color.* To be sure, some political philoso-
phers, like David Lyons, seem unpersuaded that such collectivities can
muster an effective challenge to institutionalized forms of ijustice. In-
deed, Lyons questions the societal potential for the development of
collective action “calculated to overcome the significant, deeply en-
trenched, systematic injustice that remains.”*" The vivid “memories of
oppression”* evoked by reflection on the historical struggle over the
wielding of prosecutorial power against people of color and native
peoples™ merely reinforces this sense of despair. For communities of
color, prosecutorial forms of insurgence may prove too roniantic a vi-
sion of state violence.

679. See COMSTOCK, supra note 293, at 10-14, 25-30 (describing forms of political organiz-
ing in gay and lesbian communities).

680. See Amy Waldman, Diallo Case Tests Bronx Prosecutor, N.Y. TIMES, Mar. 17, 1999, at
B1 (noting that the Bronx district attorney Robert T. Johnson tries to naintain “a strong bond
with his constitutents” and “attends countless community events™).

681. Lyons, supra note 187, at 49.

682. JOSEPH TILDEN RHEA, RACE PRIDE AND THE AMERICAN IDENTITY 126 (1997). Be-
cause of “memories of past oppression,” Rhea asserts that “inany may feel marginal even
among populations which respect and value their heritage.” Id. He acknowledges the open
question as to “whether minority groups can simultaneously assert their memories of oppres-
sion and also feel at home with the majority.” Id. at 126-27. Accordingly, he concludes, “{i]f
minority identities are to be other than oppositional, minorities themselves will have to grapple
with the anxieties and fears that their past oppression can easily inspire.” Id. at 127.

683. See JOHN WILLIAM SAYER, GHOST DANCING THE LAw: THE WOUNDED KNEE
TRIALS 217-32 (1997) (viewing conviction of Native American activists for their actions during
the 1973 Wounded Knee uprising as a “retelling” of the history of whites and Native Ameri-
cans).



