


1996] WEALTH TAX POLICY

In the early 19th century, the danger was governmentally sanctioned,
special privilege, such as the Bank of the United States,305 and the
response was general incorporation statutes.3

After the Civil War, the belief that concentrations of wealth repre-
sented discrete obstacles molded the transfer tax. When enacted, the
estate tax was a modest response toward the threat of big business.307

Thereafter, the estate and gift tax applied only to a small percentage
of the population.308 The transfer tax legislation of the last 50 years
has only reaffirmed the initial vision. The most important changes in
the tax were increases in the exemption amount in 1976 and 1981-
adjustments for inflation that limited the tax to a relatively few large
concentrations of wealth3o9 During that period, pragmatic transfer
tax reform foundered. Treasury proposals failed to spur congressional
action in 1950,310 1969311 and 1985.312

Admittedly, pragmatic income tax reform has fared better, initiat-
ing legislation in 1969313 and 1986.314 This success is attributable to
the deeply entrenched social practices supporting the income tax. A
low exemption and wage withholding make the income tax a promi-
nent part of everyday life, against which pragmatists credibly can

had little effect. See Orth, supra, at 42 ("'reform' of the law of inheritance, so long as it
stopped short of placing legal limits on the size of estates or denying freedom of testations
was largely irrelevant compared to social custom and individual interest.").

305 See Hofstadter, note 303, at 196 (describing assault on the Bank of the United States
as part of American belief in decentralized economic and political power).

306 See Rowland Berthoff, Independence and Enterprise: Small Business in the Ameri-
can Dream, in Small Business in American Life 28,34 (Stuart W. Bruchey ed., 1980) ("By
the 1850's, the passage of state laws for granting general charters... helped reassure any
remaining doubters that the business corporation represented not privilege but equal
freedom.").

307 Cf. Robert Stanley, Dimensions of Law in the Service of Order Origins of the
Federal Income Tax 1861-1913, at 15-58 (1993) (arguing that federal income tax was
designed more to quell dissent than to redistribute wealth).

303 See Proposals, note 7, at 39 (stating that in 1940, estate tax returns filed by 1% of
decedents); Kathy Medve, Estate Tax Returns Revisited, 1916-1931, SOI Bull., Spring
1987, at 59, 60 (noting that estate tax returns from 1916 to 1931 never exceeded more than
1.4 % of total U.S. deaths).

309 See, e.g., S. Rep. No. 97-144, at 124 (1981), reprinted in 1981-2 C.B. 412,460 (justify-
ing increased exemption by reference to concentrations of wealth); H.R. Rep. No. 97-201,
at 154,156 (1981), reprinted in 1981-2 CB. 352,376 (noting that the purpose of the exemp-
tion was to exempt small and moderately sized estates); Edward A. Zelinsky, The Estate
and Gift Tax Changes of 1981: A Brief Essay on Historical Perspective, 60 N.C. L Rev.
821, 830 (1982) ("By focusing the federal estate and gift levies upon a wealthier, more
restricted economic elite, the Ninety-seventh Congress ... has defined the future of the
federal transfer taxes in essentially populist terms, that is, the propriety of large inheri-
tances in a democratic society.").

310 See Witte, Politics, note 70, at 137.
311 See Surrey & Kurtz, note 2.
312 See Treasury I, note 30.
313 See Tax Reform Act of 1969, Pub. L. No. 91-172, 83 Stat. 487.
314 See Tax Reform Act of 1986, Pub. L. No. 99-514, 100 Stat. 2035.
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equate deviations from a comprehensive tax base with tax breaks for
the wealthy. The low visibility of the estate tax makes it difficult to
generate moral outrage over gaps in its base. A charge of "loopholes"
rings hollow in a tax that deliberately excludes 98% of the population.

Pragmatists often attempt to draw upon existing practices by tying
wealth taxation more closely to the income tax. They claim that the
transfer tax "backstops" the income tax, filling gaps in that tax's
base.315 They also propose treating inherited wealth more like in-
come, by including gifts and bequests in income,316 or taxing unreal-
ized capital gains at death,317 or taxing accessions to wealth. 318 All
these proposals reduce the incentive to freeze estates.

It remains to be seen whether appeals to income taxation can
broaden the historically narrow view of inheritance taxation. Thus far
they have not. This was demonstrated most recently in the carryover
basis legislation of the late 1970's, during which appeals to the family
business symbol successfully galvanized support against proposals tax-
ing appreciation passing at death.319 Claims that death taxes sabotage
the American Dream carry great weight, even in the income tax
context.

315 See Gutman, Reforming, note 2, at 1191. This backstop argument is also implicit in
the pragmatic argument that the estate tax is necessary to preserve progressivity among
income classes. See Graetz, Praise, note 2, at 272-73.

316 See Joseph M. Dodge, Beyond Estate and Gift Tax Reform: Including Gifts and
Bequests in Income, 91 Harv. L. Rev. 1177 (1978); McNulty, note 259, at 95.

317 See, e.g., Lawrence Zelenak, Taxing Gains at Death, 46 Vand. L. Rev. 361 (1993).
318 See McNulty, note 259, at 90.
319 See Winter Statement, note 175, at 340 (Capital gains at death could "amount to a

tax on the invested work of the owners" of closely held corporations and could force them
to sell out to larger corporations.); 1976 Hearings, note 175, at 403 (additional statement of
William C. McCamant, Nat'l Ass'n of Wholesaler-Distribs.) (Capital gains on assets trans-
ferred at death "would sound the death knell for small businesses."). Later it also was
invoked in the successful campaign to repeal the carryover basis provision enacted that
year. See Estate and Gift Tax Problems Arising from the Tax Reform Act of 1976: Hear-
ing before the Subcom. on Tax and Debt Management Generally of the Senate Comm. on
Finance, 95th Cong. 151 (1977) (joint statement of Nat'l Livestock Tax Comm., Am. Nat'l
Cattlemen's Ass'n, Nat'l Livestock Feeders Ass'n & Nat'! Wool Growers Ass'n) ("Many
family farm and ranch operations may not be able to pay [the added tax attributable to
carryover basis] without liquidating the business."); Technical Corrections Act of 1977 (In-
cluding Carryover Basis Provisions): Hearing before the Subcom. on Tax and Debt Man-
agement Generally of the Senate Comm. on Finance, 95th Cong. 272 (1977) (statement of
L. Keville Larson, Forest Indus. Comm.) ("Ironically it is the persons that [the 1976] revi-
sions in estate tax laws were designed to assist-surviving spouses, farmers and small busi-
nessmen and persons with small estates-who suffer most from the 'incidental' adverse
effects of the carryover basis provision."); see also Hoffman, note 123, at 444 (describing
role of small businesses and family farms in the repeal of carryover basis).
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2. Ability to Pay

The weakness of the comprehensive tax base ideal as a justification
for inheritance taxation has inspired greater interest in ability to pay.
Professors Ascher and Duff have revived ability to pay theories320 by
emphasizing the role of estate taxation in wealth redistribution 21

Professor Ascher builds his case squarely on the need to curtail inheri-
tance,322 and Professor Duff explicitly rejects traditional tax principles
in favor of distributive justice.32 In contrast to the pragmatists,
Professors Ascher and Duff defend an exceptional transfer tax, apply-
ing high rates to a few.324 They recognize concentrations of wealth as
narrow exceptions to the American Dream.

The history of tax legislation indicates that appeal to redistribution
has substantial but diminishing power. Such appeal plays upon fears
of big business that underlay enactment of the estate tax but that have
waned over time. In the last 120 years, changes in mainstream por-
trayals of big business325 have inspired three overlapping phases in
estate taxation. During the first, the threat represented by big busi-
ness stories captured legislative attention. During the second, de-
creased antagonism between big business and the American Dream
dampened enthusiasm for estate taxation. During the third, the grow-
ing prevalence of big business values eroded the transfer tax. Each
phase reflects long-term social and institutional changes.

From the 1870's to the 1930's, big business stories were widely re-
garded as threatening popular aspirations.326 The growth of big busi-
ness in the late 19th century327 inspired increasingly materialisticn s

and competitive329 success stories. Horrified by them,330 critics rallied

320 Ability to pay theorists justified the estate tax as diluting wealth or as abolishing
inheritance altogether. See Schultz, note 286, at 193-95 (describing diffusion of wealth ar-
gument for estate tax); West, note 288, at 200-01 (same).

321 See Ascher, note 241, at 99 (quoting Andrew Carnegie); Duff, note 257, at 20 (citing
Roosevelts).

322 See Ascher, note 241, at 76-112.
323 See Duff, note 257, at 4-18.
324 See Aseher, note 241, at 132-35; Duff, note 257, at 27-28.
325 The portrayals described here are drawn from mainstream newspapers, magazines,

academic works and books. "Fringe" sources might well offer a different perspective.
3M See Hofstadter, note 303, at 197 (describing American apprehension at concentration

of wealth in the last third of the 19th century).
327 See id. at 196 (In the last three decades of the 19th century, the small enterprise

economy was "overwhelmed by the giant corporation.").
32 See, e.g., Robert G. McCloskey, American Conservatism in the Age of Enterprise

12-13 (1951) (describing business's appeal to materialism); Burns, note 300. at 167 ("By the
last third of the 19th century, the dominant concept of success was one of opulent material-
ism competitively won."); id. at 63 (describing increasing materialism and praise of compe-
tition in the 1830's and 1840's).

329 The old tradition of self-made men, a tradition that stressed industry, frugality, hon-
esty and piety gave way to a definition of success that was largely economic and "endorsed
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around the ideal of the small producer. Horatio Alger, for one, told
stories of men who embodied agrarian virtues and achieved modest
material success, such as junior partner in a small partnership.331 For
many Americans, the businessman ceased being a hero332 and became
a "robber baron. '333

During this stage, the threat of big business galvanized support 33
for social reform,335 including estate taxation. Grass roots movements
among labor,336 small business and agriculture agitated for the tax.337

The Socialist Labor Party, the Populist Party, the Progressive Party,
the Union Party and the Farmer-Labor Party, all adopted planks sup-
porting inheritance taxation in their national platforms.338 High pro-

such secular qualities as initiative, aggressiveness, competitiveness and forcefulness."
Cawelti, note 302, at 5; see also James 0. Robertson, American Myth, American Reality
180-82 (1980).

330 See William Miller, The Realm of Wealth in the Reconstruction of American History
142 (John Higham ed., 1962) ("[T]hese stories about my wealth... have a bad effect on a
class of people .. the stress which is laid in those stories arouses hatred and envy.")
(quoting John D. Rockefeller).

331 See Richard Weiss, The American Myth of Success 49, 59-60 (1969) (describing Al-
ger's nostalgic stories of agricultural society).

332 See Theodore P. Greene, America's Heroes: The Changing Models of Success in
American Magazines 276 (1970) (describing drop in popular esteem for businessmen in
1904-1913).

333 The robber baron concept began with the Greenbackers and Populists, see Hal
Bridges, The Robber Baron Concept in American History, 32 Bus. Hist. Rev. 1, 1-2 (1958),
and was adopted by contemporary observers, see Henry D. Lloyd, Wealth Against Com-
monwealth (1936). See also Matthew Josephson, The Robber Barons (1934).

334 See W. Woodruff, History and the Businessman, 30 Bus. His. Rev. 241, 244 (1956)
("[Tihe businessman became the focal point of [a] movement of protest, the political side
of which was expressed through the Populist and later the Progressive Party.").

335 The Sherman Act was the most prominent attack on concentration. See Hofstadter,
note 303, at 205 ("In [one] respect, the Sherman Act was simply another manifestation of
an enduring American suspicion of concentrated power."); David Millon, The Sherman
Act and the Balance of Power, 61 S. Cal. L. Rev. 1219, 1220 (1988) (arguing that the Sher-
man Act was "a final effort of [a] longstanding, deeply rooted ideology... that aimed to
control political power through decentralization of economic power.").

336 See Gustavus Myers, The Ending of Hereditary American Fortunes 113 (1939) (not-
ing that George E. McNeill, one of the founders of the Knights of Labor, advocated taxing
"wealth out of being").

337 See Ratner, note 282, at 355 (In 1916, "[r]ecommendations for a federal inheritance
tax gained wide publicity and support from labor unions, small businessmen, and farm-
ers."). This alignment was similar to that of the income tax. See John D. Buenker, The
Income Tax and the Progressive Era 407-08 (1985) (describing efforts of interest groups on
behalf of income tax); Stanley, note 307, at 107 (describing advocation of income tax by
centrists as attempt to fend off the left); id. at 123 (describing petitions from farm and labor
groups). Besides Ratner, I have found no evidence on the position of small business with
respect to the estate tax. Divisions within the business community described by other his-
torians make Ratner's assertion plausible. See Robert H. Wiebe, Businessmen and Re-
form: A Study of the Progressive Movement 10-15 (1962) (describing urban-small town,
east-west and small-large divisions in the business community during progressive era).

338 See National Party Platforms, 1840-1956, at 96 (Kirk H. Porter & Donald Bruce
Johnson eds., 1956) (Socialist Labor Platform of 1892); id. at 116 (People's (Fusion Fac-
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file politicians staked out positions on the transfer tax,339 which
enjoyed substantial legislative successes: enactment of the estate tax
in 1916,340 enactment of the gift tax in 1924,31 and large increases in
both in 193432 and 1935. 3

In the second stage, beginning in the 1930's and extending through
the 1960's, big business stories were portrayed as less threatening to
popular aspirations. Americans showed growing appreciation of big
business as a source of jobs and consumer goods.? Ordinary Ameri-
cans began to identify with the founder-manager of the big business
and to see in him their own aspirations for success through hard
work. 45 The search for middle class respectability merged with the
business mogul's drive to the top, as the import of the "Horatio Alger
Story" changed from an agrarian tale to the prototypical capitalist as-
cent from rags to riches.? Big Business produced heroes,3 7 like

tion) Platform of 1900); id. at 118 (People's (Middle-of-The-Road Faction) Platform of
1900); id. at 181 (Progressive Party Platform of 1912); id. at 254 (La Fallette's Platform of
1924); id. at 447 (Progressive Party Platform of 1948); id. at 375 (Union Party Platform of
1936); id. at 336 (Farmer-Labor Platform of the Campaign of 1936).

339 See text accompanying notes 162-67 (statements of Presidents Theodore Roosevelt,
Herbert Hoover and Franklin Roosevelt). Members of Congress also staked out positions
for the tax. A few stubborn congressmen fought to preserve the tax in 1924, see Eisenstein
note 282, at 232 & n.50, and Senators Couzens and LaFollette led the fight to strengthen
the tax in 1934, see Mark H. Leff, The Limits of Symbolic Reform: The New Deal and
Taxation, 1933-1939, at 107 (1984).

34 See Revenue Act of 1916, cl. 463, § 200, 39 Stat. 756, 777.
341 See Revenue Act of 1924, ch. 234, § 321(a)(1), (3), 43 Stat. 253,314. The gift tax was

repealed in 1926 and re-enacted in 1932. See Revenue Act of 1926, ch. 27, § 1200(a), 44
Stat. 9, 125; Revenue Act of 1932, ch. 209, 88 501-32, 47 Stat. 169, 245.

342 See Revenue act of 1934, ch. 277, § 405, 48 Stat. 680. 754-55.
343 See Revenue Act of 1935, ch. 829, §§ 201(b), 301(b), 49 Stat. 1014, 1022, 1025.
344 See Hofstadter, note 303, at 212-15 (describing rise in the standard of living, accept-

ance of big business and the vanishing of the fears of the progressive era); id. at 223
(describing acceptance of bureaucratic corporate career by a majority of Americans);
Moses Rischin, The American Gospel of Success: Individualism and Beyond 5 (1965) ("In
the second half of the twentieth century, America has become inseparably wedded to the
terms of success and to the style of the giant corporations.").

35 See Sigmund Diamond, The Reputation of the American Businessman 178-79 (1955)
(noting shift in press coverage of entrepreneurs: early 19th century focus on unique busi-
ness qualities of businessman and use (not acquisition) of his wealth; 20th century focus on
his universal qualities, the enterprise he created, how he exemplified the virtues of Ameri-
can capitalism).

346 See Gary Scharnhorst & Jack Bales, The Lost Life of Horatio Alger, Jr. 149-56
(1985) (attributing transformation to the need to defend the "American Way of Life" dur-
ing World War I).

347 See Russell B. Nye, Midwestern Progressive Politics: A Historical Study of Its Ori-
gins and Development 1870-1950, at 321 (1951) ("The cycle had run from thorny old Com-
modore Vanderbilt to Rockefeller to Henry Ford, from admiration to hatred to faith. The
same public that hated Morgan and the elder Rockefeller made Henry Ford (a less able
man) into a national idol .... ").
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Henry Ford and Thomas Edison,348 and even the Robber Barons mer-
ited rehabilitationY49

This change in attitude affected transfer tax legislation. Reduced
concern about the threat of concentration of wealth made that tax less
appealing to partisan interests. In the 1950's and 1960's, the estate
and gift taxes became the "neglected stepchildren of the Federal reve-
nue system. ' 350

In the third stage, beginning in the 1970's, values associated with big
business may even have become central to the American Dream.
Hoping to maintain standards of living in the midst of declining pro-
ductivity,351 Americans voiced greater concern about their material
well-being. Savings was severed from the work ethic, becoming an
independent value. Economists increasingly proposed replacing the
income tax with a consumption tax.352

This change in values influenced perception of small business.
Many now looked to small business for productivity and jobs formerly
associated with big business. 353 The entrepreneur became a hero,354

34 See, e.g., Dixon Wecter, The Hero in America: A Chronicle of Hero-Worship 417-22
(1972); see also Marshall W. Fishwick, American Heroes: Myth and Reality 114-38 (1954)
(describing Ford as an American hero).

349 See Bridges, note 333, at 12 ("current trend in American historiography is away from
[the robber baron] concept"); Woodruff, note 334, at 245-48 (describing rehabilitation of
robber barons by American historians). One historian, Allan Nevins, explicitly defended
this reassessment by reference to the need to stop apologizing for "America's devotion to
material progress, its worship of bigness and its muscular economic power." Id. at 245.

350 Stanley S. Surrey, An Introduction to Revision of the Federal Estate and Gift Taxes,
38 Cal. L. Rev. 1, 1 (1950); see also Groves, note 286, at 151 ("Estate and gift taxes are the
area of the tax system which suffers from greatest neglect."); Adrian W. DeWind, The
Approaching Crisis in Federal Estate and Gift Taxation, 38 Cal. L. Rev. 79, 81 (1950)
(expressing concern that piecemeal attacks will cause "the estate and gift taxes [to] shrink
to the point at which their actual disappearance from the Federal revenue system will be
but a formality"); Eisenstein, note 282, at 255 ("The estate tax, I believe, is in a period of
decline.").

351 See Robert F. Hebert & Albert N. Link, The Entrepreneur: Mainstream Views &
Radical Critiques 3 (1988) ("The average annual rate of labor productivity growth in the
United States fell from 3.3 percent between 1948 and 1965, to 2.3 percent between 1965
and 1973, and again to 1.2 percent between 1973 and 1978.").

352 See Henry J. Aaron, Richer Means Harder to Tax, in Tax Policy in the Twenty-First
Century 232, 247 (Herbert Stein ed., 1988) ("A strong minority of philosophers and polit-
ical analysts and, perhaps, a majority of young economists have argued that consumption is
a fairer and less distorting base for an economy's major tax than is income."); Kornhauser,
Morality, note 255, at 164 n.222 (listing the "flurry of articles in the mid-to-late 1970's on
consumption taxes"); see also Paul V. Teplitz & Stephen H. Brooks, Alternative Tax Pro-
posals: How the Numbers Add Up 45 (1986) (describing growing economist interest in
consumption tax).

353 See State of Small Business: A Report of the President (1985); Blackford, note 298,
at xi (describing interest of historians, social scientists and business school faculty in small
business as likely source for economic rejuvenation).

354 See Elizabeth Ehrlich, America Expects Too Much from Its Entrepreneurial Heroes,
Bus. Wk., July 28, 1986, at 33. Disillusionment with government after the Vietnam War
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admired for his competitive attitude355 and productivity.3 5 6 This new
perception of small business reversed the relationship of transfer taxa-
tion and the agrarian ideal. The estate tax was now an attack on the
American Dream, not a means of preserving it.

In the third stage, the family business symbol dominated wealth tax
legislation. Organized groups used that symbol in battling congres-
sional staff and Treasury over the Tax Reform Act of 1976,35 the re-
peal of carryover basis in 1980358 and the Economic Recovery Tax Act
of 1981.359 They persuaded Congress to enact savings incentives that
pushed the federal income tax closer to a consumption base. 6o

These legislative stages reflect long-term social and institutional
changes occurring over the 20th century. One change was increasing
occupational mobility.361 A growing middle class found concentra-
tions of wealth less threatening. Another change was the eclipse of
broad-based political movements by narrow commercial groups: Rad-
ical labor and populist movements lost steam32 and commercial
groups organized to beat back governmental regulation. These insti-
tutional changes radically altered the labor-small business-farm coali-
tion.3 3 The volunteeristic American Federation of Labor succeeded
the radical Knights of Labor as the representative of the labor move-

and the Watergate scandal could have contributed to the growing admiration of business
leaders. Lacking heroes in the public sector, many Americans may have looked to private
industry for role models.

5 See David E. Gumpert, Stalking the Entrepreneur, Harv. Bus. Rev., May-June 1986,
at 32 (describing entrepreneurs as holding "a mythical status in America" and as being
symbols of individualism and drive which were "the embodiment of our romantic view of
capitalism").

356 See Hebert & Link, note 351, at 3-4 ("Academics and policymakers have responded
to waning productivity growth and increased global competition by calling for a revival of
entrepreneurship.").

357 See Surrey, Reflections, note 123, at 319-21.
358 See Hoffman, note 123, at 444-45.
359 See Gutman, Reforming, note 2, at 1198-202.
36 See Don Fullerton, 'The Consumption Tax: An Idea Whose ime Has Come?, 27 Tax

Notes 435, 438 (Apr. 22, 1985) (describing recent enactment of provisions compatible with
a consumption tax); see also Pechman, note 1, at 208 (noting interest in consumption tax
after World War I).

361 See Bernard Barber, Social Stratification: A Comparative Analysis of Structure and
Process 453 (1957) (describing increasing occupational mobility from 1900 to 1950); AJ.
Jaffe & R.O. Carleton, Occupational Mobility in the United States 1930-1960, at 39 (1954)
(noting increase in occupational mobility from 1930 through 1950).

362 See generally Hofstaeder, note 303.
363 See Robert H. Wiebe, Businessmen and Reform: A Study of the Progressive Move-

ment 16-41 (1962) (describing organization of the National Association of Manufacturers
and the U.S. Chamber of Commerce during the progressive era); Wilson, note 129, at 153
(describing how threats of government interference led to growth of general business
associations).
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ment.364 Right wing business groups claimed the small business man-
tle.365 The conservative American Farm Bureau 366 replaced the
Grange and Populist parties as the voice of the American farmer.3 67

Thus, the history of the public discourse casts doubt on the appeal
of redistribution as a justification for wealth taxation. One response
to this trend is to advocate redistribution through a different tax base,
usually through a progressive consumption tax,368 perhaps with higher
rates on funds spent from gifts and bequests.3 69 This approach would
not tax wealth transfers until ultimately consumed.

The history of the public discourse suggests the time is not yet ripe
for such an approach. Consumption taxes have long been unpopular
and it is uncertain how deep the new-found enthusiasm for them runs.
As the 1986 Act demonstrated, concern about wealth concentration
still can generate substantial legislative activity.370 Even assuming a
long-term drift toward consumption taxes, the demand for progressiv-
ity in such taxes seems weak. Images of wealth inspire progressivity
more than images of consumption. The rich plutocrat is more threat-
ening than the conspicuous consumer. Taxes on luxury goods have
had fleeting appeal.371

364 See William E. Forbath, The Shaping of the American Labor Movement, 102 Harv.
L. Rev. 1111, 1121-25 (1989). The relatively radical Congress of Industrial Organizations
merged with the American Federation of Labor in 1955.

365 See Bunzel, note 301, at 61-84 (describing development of small business groups in
the 1930's); Harmon Zeigler, The Politics of Small Business 13-35 (1961) (same).

366 After 1970, the American Farm Bureau consistently testified against the estate tax.
See Discussion Draft Hearing, note 53, at 328 (statement of Am. Farm Bureau against
§ 2036(c)); Major Estate and Gift Tax Issues: Hearings on S. 395, S. 404, S. 574 & S. 858
Before the Subcomm. on Estate and Gift Taxation of the Senate Comm. on Finance, 97th
Cong. 237 (1981) (statement of the Am. Farm Bureau for estate tax relief); 1976 Hearings,
note 175, at 8 (statement of the Am. Farm Bureau in favor of higher credit, widow deduc-
tion and current use valuation).

367 See generally Grant McConnell, The Decline of Agrarian Democracy (1953); Har-
mon Zeigler, Interest Groups in American Society (1964) (chapter entitled "Agrarian Poli-
tics: The Triumph of Formal Organization"). This change reflected increasing
concentration in American agriculture. See Richard S. Kirkendall, A History of the Family
Farm, in Is There a Moral Obligation to Save the Family Farm? 79, 96 (Gary Comstock ed.,
1987) (concluding that the family farm has become "nearly extinct"); Ingolf Vogeler, The
Myth of the Family Farm: Agribusiness Dominance of U.S. Agriculture 3 (1981) (describ-
ing fundamental transformation of agriculture).

368 See Treasury Dep't, Blueprints for Basic Tax Reform 122-25 (1984); William D. An-
drews, Fairness and the Personal Income Tax: A Reply to Professor Warren, 88 Harv. L.
Rev. 947, 954-56 (1975) (advocating progressive consumption tax).

369 See McCaffery, Uneasy Case, note 2, at 350-53.
370 See McCaffery, Hybrid, note 297, at 1154 (noting the 1986 Act stepped away from

consumption and towards taxation of wealth); see generally Jeffrey H. Birnbaum & Alan S.
Murray, Showdown at Gucci Gulch: Lawmakers, Lobbyists, and the Unlikely Triumph of
Tax Reform (1987).

371 See generally Pechman, note 1, at 305-07, 326-27 (describing federal imposition of
excise taxes on luxury goods from early 1930s to 1965). More recent luxury taxes have
been even shorter lived. See note 137.
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3. Benefit

Like 19th century redistributional theories, benefit has recently re-
surfaced in arguments for increased wealth taxation. In 1988, Con-
gress briefly enacted a progressive income tax surcharge on senior
citizens to pay for a catastrophic health care program for them.372

Since then, representatives have introduced bills financing long-term
health care with transfer tax increases,73 on the theory that long-term
health care benefits the decedent by preserving her assets. Academ-
ics, too, have invoked benefit. Herbert Kiesling has argued for con-
sidering public goods in taxation 74 and Marjorie Kornhauser has
defended progressive income tax rates with arguments based on
benefit.3 75

The history of tax legislation shows that benefit is critical in enact-
ing tax legislation. The belief that the government procures services
for individuals lies beneath the budgetary symbols that transcend par-
tisan divisions.376 The power of those symbols attests to the impor-
tance of benefit in the public mind. Although the concentration of
wealth and family business symbols bring estate taxation into public
awareness, larger budgetary issues generally spark enactment.377 In
this respect, the estate freeze legislation was typical. Budget bills pro-
vided the vehicle for enacting § 2036(c) and Chapter 14. Without
budgetary pressure, there would have been insufficient support for
legislation on estate freezes.

History also reveals that beliefs about benefit affect the choice
among taxes. For example, appeal to the use of tax proceeds was criti-
cal to making the income tax the dominant tax of the 20th century.

372 See Medicare Catastrophic Coverage Act of 1988, Pub. L. No. 100-360,102 Stat. 683
(codified in scattered sections of 42 U.S.C.). The tax was repealed one year later. See
Medicare Catastrophic Coverage Repeal Act of 1989, Pub. L. No. 101-234, 103 Stat. 1979.

3Z See H.R. 5393, 100th Cong. (1988); S. 2305, 100th Cong. (1988); see also H.R. 1200,
103th Cong. (1993); S. 491, 103th Cong. (1993).

374 See Kiesling, Public Goods, note 17, at 201-07.
375 See Kornhauser, Rhetoric, note 267, at 491-97.
376 See Witte, Politics, note 70, at 265 (stating most partisan votes occur prior to ultimate

enactment; final votes on tax bills invariably provide wide margins); see also James M.
Verdier, The President, Congress, and Tax Reform: Patterns Over Three Decades, Annals
Am. Acad. Pol. & Soc. Sci., Sept. 1988, at 114,123 (noting that "Congress's ability to play a
leadership role in tax reform is greatest when economic forces help push the issue onto the
agenda" and that "[tihe prospect of partisan political advantage may help stimulate con-
gressional leadership, but it is not crucial.").

377 Estate tax increases most often are driven by revenue demands. See Eisenstein, note
282, at 237 (concluding that from 1916 to 1942 the estate tax primarily was imposed for
revenue). Conversely, tax cuts provide the occasion for erosion of the tax. See generally
Witte, Politics, note 70, at 93-95 (describing repeal of gift tax as part of general tax reduc-
tion in 1924), 218-19 (describing repeal of carryover basis as part of larger tax reductions);
Gutman, Reforming, note 2, at 1202-06 (describing transfer tax cuts pursuant to overall
reductions in 1981).
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Prior to 1940, the income tax, like the estate tax, was confined to a
small class.378 During World War II, Treasury shifted its defense of
the tax from reducing concentrations of wealth to paying for democ-
racy 379 and the income tax became "a people's tax. ' 380 Although the
war ended, the need to preserve democracy did not. The income tax
became the price of living in a free society.381

The history of tax legislation reveals that benefit arguments draw
upon two distinct cognitive models. The first is the life threatening
emergency. Politicians appeal to personal crises requiring urgent mo-
bilization of resources to obtain support for legislation.382 Accord-
ingly, tax increases generally occur in dire situations, most often
war.38 3 Crisis provides an overriding384 but fleeting basis for action.
With safety comes tax cuts.38 5

More consistent support is provided by the second model underly-
ing benefit, that of the everyday consumer purchase. Consumers ex-
change money for goods and services, and sometimes view tax
payments as doing the same.3 86 The consumer purchase model is most
prominent in the social security payroll tax. The only tax to experi-
ence sustained peacetime growth,387 the payroll tax has done so

378 See 79 Cong. Rec. 3394 (1935) (describing people subject to income tax as "overfed
and underworked millionaires") (statement of Rep. Charles Truax); Leff, note 339, at 2-5
(describing prewar income tax as a symbolic tax "designed more to quell abuses than to
shift income with the rest of society").

379 See Carolyn C. Jones, Class Tax to Mass Tax: The Role of Propaganda in the Ex-
pansion of the Income Tax During World War II, 37 Buff. L. Rev. 685 (1988).

380 Revenue Act of 1942: Hearings on H.R. 7378 Before the Senate Comm. on Finance,
77th Cong. 3 (1942) (statement of Treas. Sec'y Henry Morgenthau, Jr.). The percentage of
workers filing income tax returns increased from 15% to 90%. See Witte, Politics, note 70,
at 126.

381 See Witte, Politics, note 70, at 137 (attributing failure to cut taxes after World War II
to changed role of government, its responsibility for well-being of its citizens and need to
maintain high defense expenditures).

382 Hence the appeal to war to rally support for social programs, from the war on pov-
erty to the war on crime. See Elder & Cobb, note 164 at 76, 79.
383 See Hansen, note 130, at 65 (explaining level of taxation by reference to "war"

model; "revenue amounts certainly increased during the major wars in our history"); Witte,
Politics, note 70, at 248-49 (noting that tax increases occur almost exclusively in response to
war). The only peacetime increase, that of 1932, was a response to a different emergency,
the Great Depression. See id. at 96 (quoting Treasury Secretary as generally supporting
low taxes but acknowledging that "these are not normal times").

384 See Bartlett, note 254, at 564 ("All's fair in love and war.") (quoting Francis Edward
Smedley).

385 See Witte, Politics, note 70, at 248-49 (describing bias towards peacetime tax
reduction).

386 Some view the purchase itself as a normative goal. See Gordon, note 248, at 90-94
(describing fair exchange as a criterion for justice).

387 See Graetz, Praise, note 2, at 265-67 (describing growth of employment taxes from
15% to 35% of federal revenues during the period from 1959 to 1983); Michael J. Graetz &
Deborah H. Schenk, Federal Income Taxation, Principles and Policies 16-17 (1995)
(describing growth from 1981 to 1994 from 30% to 35%).
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largely because social security is perceived as insurance, comparable
to private programs.3n

Appeal to the consumer purchase model seems necessary if a tax is
to sustain peacetime support. The income tax remained a mass tax
after World War II because it was perceived as more than an emer-
gency measure. Treasury deliberately analogized the tax to a con-
sumer purchase 389 and emphasized its routine nature.390

So far, the estate tax has drawn only upon the emergency model.
Crisis, usually war,391 has precipitated most inheritance taxation. Ten-
sions with France resulted in a stamp tax on legacies from 1797 to
1802;392 the Civil War gave rise to legacy, stamp and succession taxes
from 1864-1870;393 and the Spanish-American War prompted an in-
heritance tax from 1898 to 1901. 394 Efforts to pass the current estate
tax did not succeed until the advent of World War I,395 and major
increases occurred again during World War H.396 Crisis, however, has

M See Leff, note 339, at 45-46 (noting payroll tax viewed as an insurance premium, not
a penalty). Social security taxes, however, have not kept up with benefits. See John F.
Witte, The Revenue Foundations of Modem Government: Federal Tax Policy from 1932 to
1964, at 26 (Project on the Federal Social Role working Paper 1985) [hereinafter
Foundations]:

It would seem logical that both citizens and politicians would be more willing
to increase Social Security taxes than income taxes simply because it is known
how the money will be spent, but such has hardly been the case. Payroll taxes
have increased-but the increases have been delayed consistently, have been
enacted reluctantly, tend to lag behind benefit increases, and have an actuarial
value much lower than benefits paid out.

3S9 See Jones, note 379, at 723-24 ("The concept of a consumer war, of buying weapons
and, ultimately, victory, seemed to be quite popular with government propagandists ....
To the average American, war was portrayed as a market transaction with enormous con-
sequences-a mundane means of defeating a mortal enemy.").

390 See id. at 728-32 (describing propaganda designed to portray paying taxes as a sim-
ple, routine burden of citizenship).

391 Estate tax increases in response to revenue shortfalls resulting from the Great De-
pression also seems to draw upon the emergency modeL See Eisenstein, note 282, at 235
(describing effect of the Great Depression on the 1932 Act).

392 See Act of July 6, 1797, ch. 11, § 1,1 Stat. 527 (made effective on July 1, 1798 by Act
of Dec. 15, 1797, cl. 1, § 1, 1 Stat. 536).

393 See Act of July 1, 1862, ch. 119, 12 Stat. 432, 475, 483, 485-87.
394 See Act of June 13, 1898, ch. 448, §§ 29-30, 30 Stat. 448, 464-66.
395 See Revenue Act of 1917, ch. 63, § 900, 40 Stat. 300, 324; Act of March 3, 1917, ch.

159, §§ 201-07,300,39 Stat. 1000-02; Revenue Act of 1916, ch. 463, § 201,39 Stat. 756,777.
Congress rejected death taxes in 1909 and 1913. See Eisenstein, note 282, at 229.

39 See Revenue Act of 1942, ch. 619, §§ 401-415, 451-58, 56 Stat. 798, 941-54; Revenue
Act of 1941, ch. 412, §§ 401,402,55 Stat. 687,704-06; Revenue Act of 1940, ch. 419, §§ 206,
207, 54 Stat. 516, 521-22.
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not generated continuing support.397 With peace comes estate tax cuts
and a return to the legislative stalemate borne of divisive symbols. 398

The history of tax legislation suggests that a critical issue for wealth
taxation is whether it can draw upon the consumer purchase model.
Most theorists dismiss benefit theory because they find it difficult to
allocate the benefit of governmental expenditures and because they
fear the distributional consequences.3 99 Recent scholarship casts
doubt on both concerns. Pragmatism raises its own measurement
problems,40° and depending on the allocation of government services,
benefit theory can support progressive taxation.401

Study of the public discourse complements this scholarship by deep-
ening one's understanding of benefit. The consumer purchase model
suggests the importance of linking taxes to expenditures. One way of
linking a tax is by "earmarking" it, that is, designating its proceeds for
specific uses.4a Mere designation, however, does not assure popular
acceptance. Efforts to label the catastrophic health insurance
surcharge a "premium" failed.403 The fate of that legislation suggests
the importance of matching payment with receipt of benefit.40 4 It also

397 See 1925 Hearings, note 173, at 426 (statement of F.W. Denio, Am. Bankers Ass'n)
(arguing that the estate tax is only appropriate in emergencies such as war); Mellon, note
173, at 124 ("The Federal Government should keep estate taxes as a reserve in times of
national stress.").

398 See notes 350, 370. Progressive income tax rates show the same pattern. See Witte,
Foundations, note 388, at 35 ("Whatever progressivity is built into the income tax system
was introduced during wars and financial crises. In normal times there has been a constant
pressure to lower taxes and to remove progressivity...").

399 See Groves, supra note 286, at 29 (noting that poor probably benefit more from the
government).

40 Pragmatists assume away difficult empirical issues. In asserting that the comprehen-
sive tax base places economic decisions on equal footing, pragmatists assume that all be-
havior has equal elasticities, and in equating the comprehensive base with basic fairness,
they assume that all persons value money equally. These assumptions have been chal-
lenged. See Witte, Politics, note 70, at 54 ("The proposition that all income adds equally to
the exercise of market choices seems wholly untenable."); Thomas D. Griffith, Should "Tax
Norms" be Abandoned? Rethinking Tax Policy Analysis and the Taxation of Personal
Injury Recoveries, 1993 Wis. L. Rev. 1115, 1152.

401 See Kiesling, Public Goods, note 17, at 202:
The received doctrine among economists seems to be that the benefit principle
cannot be applied to public goods that are redistributive in nature. This is
surely erroneous. Redistributive public goods, such as welfare payments to the
poor, have public good benefits also, or they would not have been enacted into
law.

4m See Pechman, note 1, at 306 (describing earmarking as a major excise tax innovation,
beginning in 1956 with the Highway Trust Fund).

40 See David P. Fan & Lois Norem, The Media and the Fate of the Medicare Cata-
strophic Extension Act, 17 J. Health Pol., Pol'y & L. 39, 51 (1992) (noting that shift in
rhetoric used to describe financing from "premiums" paid by beneficiaries to "taxes" paid
to support the program).

404 See Joseph C. Morreale, The Medicare Catastrophic Coverage Act of 1988: Issues
of Equity in a Policy Reversal, 7 J. Contemp. Health L. & Pol'y 117, 142 (1991) ("Congress
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suggests that the payor must identify with the beneficiary. Believing
that they one day will benefit from social security, the young acqui-
esce in social security taxes. o5 Those who already possessed cata-
strophic coverage rebelled at the income tax surcharge.406

The consumer purchase model has implications for general revenue
taxes as well. Tax theorists generally assume that, liquidity constraints
aside, taxpayers are indifferent between taxes of equal present
value.4°7 The consumer purchase model denies this assumption. That
model persuades by portraying taxes as one more every day expendi-
ture. Thus, it suggests a preference for paying taxes in small gradual
increments rather than in one large lump sum. This preference is not
necessarily irrational.4  More easily anticipated, small taxes do not
produce large swings in standards of living.

This factor suggests that benefit arguments fit annual taxes4  better
than "lumpy" ones. 410 The lumpiness of wealth taxes can be reduced
through withholding mechanisms, gift taxes and annual wealth
taxes. 41' For estate freezes, aversion to lumpiness suggests a prefer-
ence for Chapter 14 over § 2036(c), even if the latter taxed the same
present value and accommodated liquidity constraints.

... made a severe political blunder by front-loading the increased cost of the [Catastrophic
Health Insurance] program.... Congress raised the premiums... much faster, and much
sooner, than the actual receipt of benefits by the elderly.").
40 See Paul F. Harstad, Interpreting Americans' Attitudes Toward Taxes, 13 Tax Notes

1083, 1096 (Nov. 9, 1981) ("The reasons for [the] unique acceptance [of the social security
tax] are fairly obvious.... Taxpayers perceive a direct link between social security taxes
and benefits .... ").

46 The problem of catastrophic health expenditures did not concern the majority of the
elderly, who already were covered by private insurance. See Morreale, note 404. at 142,
145.

407 See Gene Steuerle, On Lumpy Taxes, 62 Tax Notes 1777,1777 (Mar. 28, 1994) ("To
the tax expert... often there is no economic difference between lumpy taxes and other
taxes. In theory, an individual builds up tax liabilities over time.").

4M3 See Edward J. McCaffery, Why People Play Lotteries and Why It Matters, 1994 Wis.
L. Rev. 71. A growing economic literature studies such preferences. See generally Daniel
Kahneman, Jack L. Knetsch & Richard H. Thaler, Anomalies: The Endowment Effect,
Loss Aversion, and Status Quo Bias, J. Econ. Persp., Winter 1991, at 193.
4w See Steuerle, note 407, at 1778 ("Taxes on current flov- of income or consumption

can be associated most easily with current flows of government benefits, and the rates of
taxation can be made to rise or fall with rates of government outlays.").

410 See id. ("Perhaps another difficulty with lumpy taxes is that they are harder to associ-
ate with the benefits of government.... [They] are in theory associated with expenditures
from the past. In practice, they appear closer to arbitrary confiscations of wealth than to
taxes related to the current benefits of government.").

411 See Cooper, Voluntary Tax, note 2, at 244-46 (proposing annual wealth tax); Graetz,
Praise, note 2, at 285 (same).
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IV. CONCLUSION

Tax theorists view the legislative process principally as a constraint
on their craft. Legislation contrary to current analysis is attributed to
power politics, devoid of policy content. This Article argues that legis-
lation involves more than policy and politics. There is also a cultural
dimension, reflected in the public discourse, the language used to jus-
tify legislation to the public at large. As the estate freeze legislation
demonstrates, the public discourse comprises the terrain in which
other perspectives operate. It sheds light on legislative action and
why certain issues receive attention.

The popular symbols and stories of the public discourse dominate
democratic discussion. To participate in that discussion, theorists must
uncover the values beneath those archetypes and translate them into
policy norms. The power of the family business symbol suggests that
theorists should give more attention to norms based on reward and
community. The history of the archetypes in legislation suggests that
pragmatic policy analysis has limited appeal for inheritance taxation.
Theorists would do well to explore a benefit analysis that took seri-
ously popular understandings equating tax payments with consumer
purchases.

This Article has far reaching implications. The project of translat-
ing popular understandings into policy goals extends well beyond the
taxation of wealth. Although unfamiliar, this project promises to
make tax theory more relevant.
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