








WRONG TURN IN CYBERSPACE

paid contractor. Judge Ginsburg said that as the contractor was
merely a private organization working under contract to the govern-
ment, it lacked the "quasi-public status" required by Public Citizen:"'
As for the panel of scientists, it was managed by the contractor, rather
than being managed by the government or by a "semiprivate entity
the Federal Government helped bring into being."552 A more recent
D.C. Circuit panel reiterated that contractors are outside FACA, al-
though it also suggested that "even if 'utilization' does not require
control in every instance, as where a committee is authorized by Con-
gress and appointed and funded by an executive branch agency,"
FACA might apply if the agency "intended to use the Panel's guide-
lines as recommendations to formulate policy." 53

Again, therefore, the question is what weight to give which facts,
and to what extent the facts outweigh the forms. Formally, ICANN is
private, spontaneously generated, and a government contractor (even
if no money changes hands in those contracts). In practice, it is mak-
ing DNS policy at DoC's request, along lines mandated by DoC and
either with DoC's cooperation or under its supervision. If the forms
control, FACA will not apply. In substance, ICANN very much re-
sembles an advisory committee-and FACA's requirements would
probably cure many of the problems that most agitate ICANN's crit-
ics, especially issues of notice and secrecy.

D. Constitutional Issues

As we have seen, DoC's delegation to ICANN could be por-
trayed as somewhat metaphysical. There is a grain of truth to the
sometimes-heard claim that whatever it is that DoC has to give
ICANN is only the confidence reposed in it by the root server opera-
tors. Nothing stops the non-U.S. government servers from pointing
their servers anywhere they choose-although since the U.S. govern-
ment controls three of the thirteen root servers directly and several
more indirectly, 54 such a decision likely would produce a split in the
root, and ultimately might lead to a divided Internet.5 Depending on
how one chose to characterize it, DoC's delegation to ICANN of

551. See icL
552. Id (quoting Public Citizen v. United States Dep't of Justice, 491 U.S. 440,463 (1989)).
553. Sofamor Danek Group, Inc. v. Gaus, 61 F.3d 929,936 (D.C. Cir. 1995).
554. See supra note 86 and accompanying text.

555. See Cukier, supra note 173 (outlining Postel's test and the response to the test by the
other root servers).
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power over the root could be described in ways ranging from the
precatory to full-bore command and control, including:

* an announcement that inspires willing or altruistic compli-
ance among the root servers; or

" an announcement that compels compliance among the root
servers because they understand the network effects of
sharing a single root; or

" a lease or loan of government property-the root file itself,
or some intellectual property right to it; or

" the transfer of part of the government's interest in its con-
tract with NSI; or

" the transfer of the power to regulate, with the root file be-
ing the means to enforce compliance.

However one chooses to characterize the delegation, it seems clear
that control of the legacy root system undoubtedly confers power
over domain name registrants and would-be registrants.

If DoC is neither regulating directly nor indirectly via a state ac-
tor, then DoC's delegation of the power to regulate violates the Con-
stitution. A delegation of federal power to a private corporation dif-
fers from delegations to an agency. A private person-even a legal
person-has independent powers. When the federal government
delegates power to specific persons, it transfers power to a private
group that is often small and unrepresentative or self-interested and
presumptively less accountable to the public than are legislators who
must face re-election or administrators who must report to the Presi-
dent.Y6

If DoC has handed this power over to ICANN, even on a tempo-
rary basis, without keeping the right to review its decisions, then that
delegation violates the nondelegation doctrine and raises major due
process concerns. These constitutional concerns are substantially

556. See, e.g., Cass R. Sunstein, Constitutionalism After the New Deal, 101 HARV. L. REV.
421, 447-48 (1987) (noting the frequent criticism that administrative agencies are insufficiently
accountable to the electorate); Cass R. Sunstein, Interest Groups in American Public Law, 38
STAN. L. REv. 29, 60 (1985) ("[A]dministrative agencies exercise broad discretionary power
with only intermittent control from the electorally accountable branches of the federal govern-
ment. The danger is that private groups will co-opt the administrative process and exploit it to
their advantage.").
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magnified by the absence of a clear congressional pronouncement
authorizing the handing over, even on a trial basis, of policymaking
authority over the root. The usual type of delegation to private per-
sons that winds up in court originates in a statute. The ICANN case is
unusual because Congress has made no such determination. Rather,
the delegation from DoC is contractual. The case for the constitu-
tionality of a delegation of public power to private persons is surely
strongest when Congress determines that the delegation is necessary
and proper to achieve a valid end, and the case is weaker when the
delegation is the agency's independent action.' Oddly, the GAO-
which focused on statutory issues to the exclusion of the
constitutional ones-seems to have concluded the opposite, reasoning
that because DoC had no statutory duty to manage the DNS, its "sub-
delegation" of the authority violated no congressional command.'
That analysis works at the statutory level when the issue is DoC's
power to enter into contracts with ICANN; it does not work when the
issue is delegations of dubious constitutional legitimacy.

1. Origins and Purpose of the Nondelegation Doctrine. The
nondelegation doctrine has fallen out of favor. Notoriously used by a
reactionary court to strike down elements of FDR's New Deal
reforms, the constitutional doctrine preventing excessive delegations
carries some heavy baggage. Since the famous "switch in time" that
defanged FDR's Court-packing plan, the Supreme Court has upheld a
legion of congressional delegations that suggest the pre-New Deal
decisions are, at best, moribund. Any argument that seeks to invoke
nondelegation principles must, therefore, do some heavy lifting. What
follows seeks to take up that challenge by, first, demonstrating that
the pre-New Deal decisions were animated by important
constitutional values and were correct at least insofar as they placed
limits on the delegation of public power to private parties. Second, it
shows that, at least as regards the issue of constitutional limits on

557. See National Park & Conservation Ass'n v. Stanton, 54 F. Supp. 2d 7, 14-15 (D.D.C.
1999) (holding that the plaintiffs stated a claim for unlawful subdelegation of statutory duty to a
private group); Michael Ezra Fine, Rethinking the Nondelegation Doctrine, 62 B.U. L. REV. 257,
266 (1982) ("Congress may delegate 'administrative' power-the power to implement 'legisla-
tive' power. The nondelegation doctrine only requires that the legislature exercise its legislative
power, and that the legislature control administrative power exercised by an agency.").

558. See GAO Report, supra note 28, at 26 & n.41 ("Since it is a role not specifically re-
quired by statute, the Department was not delegating or transferring a statutory duty when it
proposed to transition administrative control over the domain name system to a private en-
tity.").
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delegations to private parties, the pre-New Deal cases remain valid
today, both because they have never been overruled and, more
importantly, because the principles on which they relied remain
relevant and vital.

The nondelegation doctrine instantiates a fundamental public
policy against the arbitrary exercise of public power 9 Most famously
expounded in two pre-New Deal cases, Carter v. Carter Coal Co.5°

and A.L.A. Schechter Poultry Corp. v. United States,6' the doctrine
has two related but distinct forms: the public nondelegation doctrine,
which constrains Congress's delegations to the executive,' and the
private nondelegation doctrine, which constrains Congress's delega-
tions to nongovernmental actors. Carter Coal addresses the limits of
the legislature's power to vest "lawmaking" power in private hands,
an issue which had also arisen in Schechter Poultry.5 3

The better-known and recently revived' public nondelegation
doctrine embodies separation of powers concerns and limits Con-

559. See Carter v. Carter Coal Co., 298 U.S. 238, 311 (1936); cf Texas Boll Weevil Eradica-
tion Found., Inc. v. Lewellen, 952 S.W.2d 454, 457 (Tex. 1997) (relying on the Texas Constitu-
tion to reach a similar result).

560. 298 U.S. 238 (1936).
561. 295 U.S. 495 (1935).
562. There are several early cases discussing the doctrine. See J.W. Hampton, Jr. & Co. v.

United States, 276 U.S. 394, 408 (1928) ("The true distinction... is between the delegation of
power to make the law, which necessarily involves a discretion as to what it shall be, and confer-
ring an authority or discretion as to its execution, to be exercised under and in pursuance of the
law. The first cannot be done; to the latter no objection can be made."); Field v. Clark, 143 U.S.
649, 692 (1892) ("That Congress cannot delegate legislative power to the President is a principle
universally recognized as vital to the integrity and maintenance of the system of government
ordained by the constitution."); The Aurora, 11 U.S. (7 Cranch) 382 passim (1813) (upholding a
delegation to the President to determine "contingency").

563. See Schechter Poultry, 295 U.S. at 529-30 (addressing the question of whether Congress
had established standards of legal obligation by enacting "codes of fair competition," thereby
fulfilling its essential legislative function, or, by failing to enact such standards, had delegated
this function to others).

564. See American Trucking Ass'ns, Inc. v. EPA, 175 F.3d 1027, 1034 (D.C. Cir.), modified
in part and reh'g en banc denied, 195 F.3d 4 (D.C. Cir. 1999), cert granted sub nom. Browner v.
American Trucking Ass'ns, Inc., 120 S. Ct. 2003 (2000), and cert. granted sub nom. American
Trucking Ass'ns, Inc. v. Browner, 120 S. Ct. 2193 (2000); see also Lisa Schultz Bressman, Essay,
Schechter Poultry at the Millennium: A Delegation Doctrine for the Administrative State, 109
YALE L.J. 1399, 1415 (2000) ("The newly emerging delegation doctrine requires administrative
agencies to issue rules containing reasonable limits on their discretion in exchange for broad
grants of regulatory authority."). But see Cass Sunstein, Is the Clean Air Act Unconstitutional?,
98 MICH. L. REV. 303, 380 (1999) ("The new nondelegation doctrine is a large mistake."); Cass
R. Sunstein, Nondelegation Canons, 67 U. CM. L. REV. 315, 316 (2000) (maintaining that the
courts do not apply a single nondelegation doctrine, but rather a series of more specific vari-
ants); Mark Seidenfeld & Jim Rossi, The False Promise of the "New" Nondelegation Doctrine
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gress's ability to make standardless delegations to administrative
agencies by imposing a limited particularity requirement on delega-
tions of congressional authority to federal agencies 6s Only govern-
ment agencies in the executive branch may exercise executive pow-
ers.56 It follows that an agency that is responsible to Congress or to
the courts may not execute the laws, 7 and it goes almost without
saying that even executive branch agencies may only exercise those
powers delegated to them by Congress.i The public nondelegation
doctrine prevents Congress from surrendering a core part of its role-
making certain fundamental policy choices-to the executive.

(Mar. 30,2000) (maintaining that the doctrine hinders the rule of law), Social Science Research
Network Electronic Library, http://papers.ssm.com/paper. taf?abstractid=214508 (on file with
the Duke Law Journal).

565. See Schechter Poultry, 295 U.S. at 530 ("[W]e look to the statute to see whether Con-
gress... in authorizing 'codes of fair competition' has itself established the standards of legal
obligation, thus performing its essential legislative function, or, by the failure to enact such
standards, has attempted to transfer that function to others."); Panama Ref. Co. v. Ryan, 293
U.S. 388, 415 (1935) ("[T]he question whether that transportation shall be prohibited by law is
obviously one of legislative policy. Accordingly, we look to the statute to see whether the Con-
gress has... set up a standard for the President's action."); J.W. Hampton, Jr. & Co., 276 U.S. at
409 ("If Congress shall lay down by legislative act an intelligible principle to which the person or
body authorized to fix such rates is directed to conform, such legislative action is not a forbid-
den delegation of legislative power."); Field, 143 U.S. at 692-93 ("Legislative power was exer-
cised when Congress declared that the suspension should take effect upon a named contingency.
What the President was required to do was simply in execution of the act of Congress.").

566. See Peter L. Strauss, The Place of Agencies in Governmen" Separation of Powers and
the Fourth Branch, 84 COLUM. L. REV. 573, 618 (1984).

567. See Metropolitan Washington Airports Auth. v. Citizens for Abatement of Aircraft
Noise, Inc., 501 U.S. 252,276 (1991) ("If the power is executive, the Constitution does not per-
mit an agent of Congress to exercise it."); Bowsher v. Synar, 478 U.S. 714, 726 (1986) (holding
unconstitutional a statute vesting executive budget powers in an officer removable by Con-
gress); INS v. Chadha, 462 U.S. 919, 952-59 (1983) (holding that the only means by which Con-
gress may alter "the legal rights, duties and relations of persons" outside the legislative branch is
by legislation and presentment to President). There are also a number of so-called "independent
agencies," whose officers have some degree of insulation from removal without cause, although
exactly how much is debated. Despite their name, however, independent agencies are part of
the executive branch. Compare Steven G. Calabresi & Kevin H. Rhodes, The Structural Con-
stitution: Unitary Executive, Plural Judiciary, 105 HARV. L. REV. 1155, 1191 (1992) (comparing
the Vesting Clauses in Article II and Article m of the Constitution and observing that the Arti-
cle II Clause creates a unitary executive), with A. Michael Froomkin, The Imperial Presidency's
New Vestments, 88 Nw. U. L. REv. 1346, 1372 (1994) (arguing that the text and structure of the
Constitution allow Congress to insulate some inferior officers from the removal power of the
President).
• 568. See 5 U.S.C. § 706(2)(C) (1994) (making agency action "in excess of statutory jurisdic-
tion, authority, or limitations, or short of statutory right" unlawful); Bowen v. Georgetown
Univ. Hosp., 488 U.S. 204,208 (1988) ("It is axiomatic that an administrative agency's power to
promulgate legislative regulations is limited to the authority delegated by Congress.").
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In contrast to the separation of powers concerns that animate the
public nondelegation doctrine, the private nondelegation doctrine fo-
cuses on the dangers of arbitrariness, lack of due process, and self-
dealing when private parties are given the use of public power with-
out being subjected to the shackles of proper administrative proce-
dure. Both doctrines stem from a long tradition of seeking to ensure
that public power is exercised in a manner that makes it both formally
and, insofar as possible, actually accountable to elected officials, and
through them-we hope-to the electorate!"9 This concern for proper
sources and exercise of public authority promotes both the rule of law
and accountability.Y

Concern about delegations to private parties also has a long
pedigree. In Eubank v. City of Richmond,7' the Supreme Court struck
down an ordinance allowing owners of two-thirds of the properties on
a street to make a zoning rule defining setbacks. The Court said this
was unconstitutional because it gave one group of property owners
the power "to virtually control and dispose of the proper rights of
others" and lacked any "standard by which the power thus given is to
be exercised."' s Similarly, in Washington v. Roberge,5 ' the Court held
that an ordinance requiring the prior approval of owners of two-thirds

569. See United States v. Robel, 389 U.S. 258,276 (1967) (Brennan, J., concurring); Arizona
v. California, 373 U.S. 546, 626 (1963) (Harlan, J., dissenting in part).

570. See Arizona, 373 U.S. at 626 (Harlan, J., dissenting in part):
[The nondelegation doctrine] insures that the fundamental policy decisions in our so-
ciety will be made not by an appointed official but by the body immediately responsi-
ble to the people [and] prevents judicial review from becoming merely an exercise at
large by providing the courts with some measure against which to judge the official
action that has been challenged.

See also National Ass'n of Regulatory Util. Comm'rs v. FCC, 737 F.2d 1095, 1143 n.41 (D.C.
Cir. 1984) ("[O]ne of the rationales against excessive delegation [is] the harm done thereby to
principles of political accountability. Such harm is doubled in degree in the context of a transfer
of authority from Congress to an agency and then from agency to private individuals."); Henry
H. Perritt, Jr., International Administrative Law for the Internet: Mechanisms of Accountability,
51 ADMIN. L. REv. 871, 896-97 (1999) ("The core value embedded in the Delegation Doctrine
is political accountability. Rules should be made only by those who are accountable to the peo-
ple, and, equally important, rules that engender sufficient public opposition should be amenable
to change."); David Schoenbrod, The Delegation Doctrine: Could the Court Give It Substance?,
83 MICH. L. REV. 1223, 1224 (1985) ("Unchecked delegation would undercut the legislature's
accountability to the electorate and subject people to rule through ad hoc commands rather
than democratically considered general laws."); David N. Wecht, Note, Breaking the Code of
Deference: Judicial Review of Private Prisons, 96 YALE L.J. 815, 834 (1987) ("Privatization
without retention of adequate control is inconsistent with the Court's own jurisprudence .... ").

571. 226 U.S. 137 (1912).
572. Id. at 143-44.
573. 278 U.S. 116 (1928).
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of properties within 400 feet of a proposed home for the aged poor
was a rule "uncontrolled by any standard or rule prescribed by legisla-
tive action.""57 This limited electorate, the Court noted, was "free to
withhold consent for selfish reasons or arbitrarily." '575 Two generations
later, in City of Eastlake v. Forest City Enterprises, Inc. , ' 6 the Court
upheld a city charter provision requiring proposed land-use changes
to be ratified by 55% of the people voting at a city-wide referen-
dum.n Distinguishing the "standardless delegation of power" prop-
erly struck down in Eubank and Roberge, the Court stated that a city-
wide referendum was not a delegation of power because "[i]n estab-
lishing legislative bodies, the people can reserve to themselves power
to deal directly with matters which might otherwise be assigned to the
legislature."' 8

The Schechter Poultry case involved both public and private
delegation issues. The National Industrial Recovery Act set up a pro-
cess by which trade or industrial associations could devise codes of
fair competition and petition the President to make them binding on
their trade or industry. (In the absence of such a request, the Presi-
dent could also promulgate codes himself.)579 Trade associations and
firms would select an "industry advisory committee"; this committee,
in turn, would appoint a "code supervisor," subject to the approval of
the Secretary of Agriculture and the Administrator for Industrial Re-
covery, with firms taxed to pay for him "proportionately upon the ba-
sis of volume of business, or such other factors as the advisory com-
mittee may deem equitable," subject again to federal review." °

The President was empowered to accept and enforce a trade or
industrial code upon finding

(1) that such associations or groups "impose no inequitable restric-
tions on admission to membership therein and are truly representa-
tive," and (2) that such codes are not designed "to promote mo-

574. Id. at 121-22.
575. IML

576. 426 U.S. 668 (1976).
577. See id. at 677-78.
578. Id. at 672.
579. In Schechter Poultry, the poultry corporation challenged rules, devised by the Secretary

of Agriculture and the Administrator for Industrial Recovery, regulating wages, hours, and the
methods by which poultry buyers would select chickens, and also challenged an administrative
system able to modify and enforce these rules. See A.L.A. Schechter Poultry Corp. v. United
States, 295 U.S. 495,527-28 (1935).

580. Id. at 524.
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nopolies or to eliminate or oppress small enterprises and will not
operate to discriminate against them, and will tend to effectuate the
policy" [of the statute.]58 1

The President could condition his approval on whatever provisions he
thought necessary "for the protection of consumers, competitors, em-
ployees, and others, and in furtherance of the public interest." Vio-
lation of a duly approved code was a misdemeanor punishable by a
fine of $500 per day.

In response to the Schechters' challenge to the statute, the Su-
preme Court defined the issue as whether the statute adequately de-
fined the authority delegated to the President or to trade associations.
In both cases, the Supreme Court held, the standards that described
the extent of the delegation were too vague to be constitutionally ac-
ceptable because they were sufficiently plastic to permit any rule.
Citing its then-recent decision' in Panama Refining v. Ryanf 3 the
Court said that such "virtually unfettered" delegations to the execu-
tive were unconstitutional;' it then extended the Panama Refining
ruling to apply to delegations to private groups also. Thus, the Su-
preme Court asked rhetorically whether

it be seriously contended that Congress could delegate its legislative
authority to trade or industrial associations or groups so as to em-
power them to enact the laws they deem to be wise and beneficent
for the rehabilitation and expansion of their trade or industries? ...
The answer is obvious. Such a delegation.., is utterly inconsistent
with the constitutional prerogatives and duties of Congress:

In Carter v. Carter Coal, the Supreme Court struck down the Bi-
tuminous Coal Conservation Act of 1935 because it unconstitutionally
delegated public power to private groups.' The facts of Carter Coal
eerily foreshadow the ICANN story-with the key differences that
the Bituminous Coal Conservation Act was the direct and intentional
result of a congressional enactment and that violators of the act might

581. Id. at 522-23 (quoting the National Industrial Recovery Act § 3, 48 Stat. 195, 196
(1933)).

582 Id. at 523.
583. 293 U.S. 388 (1935).
584. Schechter Poultry, 295 U.S. at 542.
585. Id. at 537.
586. See Carter v. Carter Coal Co., 298 U.S. 238, 311 (1936).
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be subject to fiscal sanctions.'8 Just as ICANN regulates the DNS on
the basis of voluntary contractual agreements with private parties, so,
too, the Coal Act relied on the "voluntary" acceptance by mine own-
ers and operators of privately written codes of conduct that were cre-
ated by each of twenty-three coal districts. The codes fixed maximum
and minimum prices and rules relating to wages and working condi-
tions.s Congress gave the power to determine the content of the dis-
trict's code to producers of more than two-thirds the annual national
tonnage production for the preceding year; a majority of the mine
workers employed in the district could fix the maximum hours of la-
bor.' Producers of more than two-thixds of the district annual ton-
nage during the preceding year and a majority of the miners shared
the power to fix minimum wages for the district. "The effect," the
Court concluded, "in respect of wages and hours, is to subject the dis-
sentient minority, either of producers or miners or both, to the will of
the stated majority ... .""o The coal boards' decisions went into effect
directly, without review or intervention by the federal government.

The kicker in the Coal Act was that Congress set up a prohibitive
"excise tax" on coal. 9' Mine owners could only avoid the tax by "vol-
untarily" signing on to the codes of conduct. Furthermore, the Act
required the U.S. government to buy coal only from mines that com-
plied with a code and to impose the same requirement on all its con-
tractors.59 Despite operating in what is now derided as a formalist era,
the pre-New Deal Supreme Court made short work of this legal fic-
tion of voluntariness, stating "[o]ne who does a thing in order to
avoid a monetary penalty does not agree; he yields to compulsion
precisely the same as though he did so to avoid a term in jail."5'" Thus,

587. See Bituminous Coal Conservation Act of 1935, ch. 824, § 5(d), 49 Stat. 991, 1002-03
(authorizing treble damages), repealed by Act of Apr. 26,1937, ch. 127, 50 Stat. 90. Another dif-
ference of some significance was that the Bituminous Coal Conservation Act created a direct
right of action for persons aggrieved by the code. See Carter Coal, 298 U.S. at 340 n.7. No such
right exists for persons aggrieved by ICANN's actions.

588. See Bituminous Coal Conservation Act of 1935, § 4.
589. See id. § 1.
590. Carter Coal, 298 U.S. at 311.
591. See Bituminous Coal Conservation Act of 1935, § 1; see also Carter Coal, 298 U.S. at

288-89 ("The exaction applies to all bituminous coal produced, whether it be sold, transported
or consumed in interstate commerce, or transactions in respect of it be confined wholly to the
limits of the state.").

592. See Carter Coal, 298 U.S. at 310.
593. Id. at 289.
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"[t]o 'accept,' in these circumstances, is not to exercise a choice, but
to surrender to force."594

The consequences of refusing to submit to a privately drafted
code were not penal; they were severe, but purely economic. Never-
theless, the Court excoriated the Coal Act as "legislative delegation
in its most obnoxious form; for it is not even delegation to an official
or an official body, presumptively disinterested, but to private per-
sons whose interests may be and often are adverse to the interests of
others in the same business." 595 Chief Justice Hughes, writing sepa-
rately, also faulted the Coal Act for violating the due process rights of
mine owners and workers.5" Justice Cardozo, dissenting, defended the
Coal Act by noting that it required the coal boards to act justly and
equitably, to take account of market factors, and to avoid undue
prejudice or preference between producers,5" but these factors failed
to sway the majority.

2. Modern Reception of the Private Nondelegation Doctrine.
Since the New Deal, Schechter Poultry has been all but rejected as an
authority, and both the Carter Coal doctrine and the standard
nondelegation doctrine have been, at best, legal backwaters in the
federal courts,5 93 although nondelegation survives, even flourishes, in
the state courts. 99 For years the public delegation doctrine bowed to
the modern administrative state, which includes any number of
congressional delegations of power to the executive that stretch the
nondelegation doctrine almost beyond recognition. In decisions
upholding these delegations, ranging from Yakus v. United States'
and Fahey v. Malonee ' to Amalgamated Meat Cutters v. Connallyan
the federal courts' willingness to approve virtually any delegation

594. Id. at 311.
595. Id.
596. See id. at 318 (Hughes, CJ., concurring).
597. See id. at 333 (Cardozo, J., dissenting).
598. For a review of nondelegation decisions, see DAVID SCHOENBROD, POWER WrrHOUT

RESPONSIBILITY: How CONGRESS ABUSES THE PEOPLE THROUGH DELEGATION 25-46 (1993).
599. See infra notes 634-49 and accompanying text.
600. 321 U.S. 414, 423 (1944) ("The Act is thus an exercise by Congress of its legislative

power. In it Congress has stated the legislative objective, has prescribed the method of achieving
that objective... and has laid down standards to guide the administrative determination .... ").

601. 332 U.S. 245,249-56 (1947) (upholding a sweeping delegation to banking regulators).
602. 337 F. Supp. 737,747 (D.D.C. 1971) ("[W]e cannot say that in the Act before us there is

such an absence of standards that it would be impossible to ascertain whether the will of Con-
gress has been obeyed.").
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prompted Justice Marshall to suggest that the nondelegation doctrine
has been "abandoned by the Court for all practical purposes. '

While a number of cases cite nondelegation concerns as a reason to
construe statutes narrowly,O until the D.C. Circuit's recent, and very
controversial,"' decision suggesting that an EPA regulation might be
void on nondelegation grounds,6 6 the leading judicial suggestions that
the classic nondelegation doctrine might not be dead were a
concurring opinion by then-Justice Rehnquist6w and a dissent by
Justice Scalia.'

Although it represents a separate, less-criticized doctrine than
Schechter Poultry's public nondelegation doctrine, the private non-
delegation doctrine of Carter Coal remains one of the decisions that
prompted FDR's Court-packing proposal, and it found little favor in
the federal courts after the "switch in time that saved nine."' 9 Parts of
it-notably the suggestion that the Commerce Clause does not attach
to mining because products only enter the stream of commerce after
extraction-clearly have been repudiated. And, only a few years after
Carter Coal, the Supreme Court limited the reach of the private non-
delegation doctrine. In Currin v. Wallace,610 the Court upheld a statute
authorizing the Secretary of Agriculture to fix standards for the
grading and weighing of tobacco. The statute also authorized the Sec-
retary to designate tobacco auction markets that would be forbidden
from selling tobacco unless it was described and measured according

603. Federal Power Comm'n v. New England Power Co., 415 U.S. 345, 352-53 (1974) (Mar-
shall, J., concurring).

604. See, e.g., Mistretta v. United States, 488 U.S. 361, 373-74 (1989) (finding Congress's
delegation of authority to a sentencing commission sufficiently specific to survive a nondelega-
tion challenge); Kent v. Dulles, 357 U.S. 116, 129-30 (1958) (construing narrowly a statute dele-
gating power to the executive regarding the issuance of passports). See generally Cass Sunstein,
Law and Administration After Chevron, 90 COLTUM. L. REV. 2071, 2110-12 (1990) (discussing
the need for clear legislative statements when delegating authority to administrative agencies).

605. See Richard J. Pierce, Jr., The Inherent Limits on Judicial Control of Agency Discretion:
The D.C. Circuit and the Nondelegation Doctrine, 52 ADMIN. L. REV. 63, 63-64 (2000) (describ-
ing how the American Trucking decision "shocked the world of administrative law").

606. See American Trucking Ass'ns, Inc. v. EPA, 175 F.3d 1027, 1034 (D.C. Cir.), modified
in part and reh'g en banc denied, 195 F.3d 4 (D.C. Cir. 1999), cert granted sub nom. Browner v.
American Trucking Ass'ns, Inc., 120 S. Ct. 2003 (2000), and cert. granted sub nom. American
Trucking Ass'ns, Inc. v. Browner, 120 S. Ct. 2193 (2000).

607. See Industrial Union Dep't v. American Petroleum Inst., 448 U.S. 607, 686-87 (1980)
(Rehnquist, J., concurring).

608. See Peretz v. United States, 501 U.S. 923, 956 (1991) (Scalia, J., dissenting).
609. On the place of Carter Coal in the controversy, see Michael Ariens, A Thrice-told Tale,

or Felix the Cat, 107 HARV. L. REv. 620,626-27 (1994).
610. 306 U.S. 1 (1939).
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to the new national standards. An auction could be designated as a
covered tobacco market only if two-thirds of the growers who had
sold tobacco there the previous season approved of the designation."
Plaintiffs attacked this vote as an unconstitutional delegation of
power, but the Court rejected their nondelegation claim as "unten-
able. 6 12 Because the authority for the entire regulatory scheme, in-
cluding the requirement for the vote of approval, originated directly
from Congress, and perhaps because the Secretary rather than private
parties made the rules, the Court distinguished the vote from "a case
where a group of producers may make the law and force it upon a
minority or where a prohibition of an inoffensive and legitimate use
of property is imposed not by the legislature but by other property
owners.)

61 3

Without a doubt, the ban against delegation to private parties
has suffered erosion.614 This erosion is most visible at the state level"
but, like states, the federal government relies on private parties' deci-
sions for a number of administrative matters. For example, the fed-
eral government relies on accreditation decisions made by private
parties to make funding choices,61 6 although this reliance, and thus
collaterally the underlying decision, is subject to basic due process re-
view. 617 The federal government also reviews and administers self-
regulatory bodies. The best example of this sort of delegation is the
regulation of exchanges, in which securities dealers write their own
regulations, then submit them to the SEC for review.6 Once ap-

611. See id. at 6.
612. Id. at 15.
613. Id. at 15-16 (citations omitted). In United States v. Rock Royal Coop., 307 U.S. 533,547

(1939), the Court rejected a challenge to a statute allowing the Secretary of Agriculture to fix
prices for milk, after a two-thirds vote of producers. The two-thirds could be measured by num-
bers of producers or by volume of milk produced. See id. at 547-48. Citing Currin, the Supreme
Court held that since Congress could have implemented the rule directly, and the rule was very
specific, "it is permissible for [Congress] to provide for approval or disapproval in such way or
manner as it may choose." Id at 578.

614. The leading articles documenting this trend are Freeman, supra note 29; David M.
Lawrence, Private Exercise of Governmental Power, 61 IND. LJ. 647, 689-94 (1986) (describing
the extent of delegation to private parties); and Liebmann, supra note 339, at 717-18 (conclud-
ing that there is a wide scope of such delegation).

615. See generally Abramson, supra note 338; Liebmann, supra note 339.
616. See, e.g., 20 U.S.C. §§ 403(b)(5) (codifying the National Defense Education Act of

1958), 751(f)(5) (providing grants and loans for construction of academic facilities) (1994).
617. See Marjorie Webster Jr. College, Inc. v. Middle States Ass'n of Colleges & Secondary

Sch., Inc., 432 F.2d 650,658 (D.C. Cir. 1970).
618. See 15 U.S.C. §§ 78-83 (1994); Liebmann, supra note 339, at 701.
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proved through ordinary notice and comment rulemaking, the securi-
ties dealers' rules take on the force of law.

E. Due Process Issues

Given its reception since the 1930s, it seems fair to ask if Carter
Coal is still good law.619 A fair answer is that, while the federal courts
have largely acquiesced to Congress's loaning out its legislative power
to actors not conceived via Article I, the demand that this power be
exercised with due process remains vital.2 The Carter Coal doctrine
is known as a nondelegation doctrine, but in a way the name is mis-
leading. Unlike the public nondelegation doctrine, which relies on the
separation of powers to prevent Congress from making standardless
delegations to administrative agencies, the Carter Coal doctrine for-
bidding delegation of public power to private groups is, in fact, rooted
in a prohibition against self-interested regulation that sounds more in
the Due Process Clause than in the separation of powers. The evil
that the Carter Coal doctrine seeks to avoid is that of a private person
being a judge or regulator, especially where there is a possible conflict
of interest." The danger comes in its starkest form when some mem-

bers of an industry are given the power to regulate their competitors,
but is present whenever a judge or regulator lacks the neutrality due
process demands. Viewed this way, it is not surprising that in Luxton
v. North River Bridge6' the Supreme Court unanimously agreed that
it was "beyond dispute" that Congress may give a private corporation
the power of eminent domain,"3 because a government-sponsored
taking entitles the owner to just compensation-which can be secured

619. See LOUIS L. JAFFE, ADMINISTRATIVE LAWv, CASES AND MATERIALS 49 (1953) (que-
rying whether the nondelegation doctrine is good law); Abramson, supra note 338, at 193 (ar-
guing that the Court abandoned the private nondelegation doctrine after Carter Coal); Law-
rence, supra note 613, at 672 (same); cf. JOHN HART ELY, DEMOCRACY AND DISTRUST 133
(1980) (noting that the decline of the nondelegation doctrine is "a case of death by association"
with unpopular positions).

620. The Supreme Court's grant of certiorari in American Trucking, however, potentially
puts all the nondelegation issues related to agencies' rulemaking powers back on the table-for
the first time since the New Deal. See American Trucking Ass'ns, Inc. v. EPA, 175 F.3d 1027,
1033 (D.C. Cir.), modified in part and reh'g en banc denied, 195 F3d 4 (D.C. Cir. 1999), cert.
granted sub nom. Browner v. American Trucking Ass'ns, Inc., 120 S. Ct. 2003 (2000), and cert.
granted sub nom. American Trucking Ass'ns, Inc. v. Browner, 120 S. Ct. 2193 (2000).

621. See Lawrence, supra note 614, at 659.
622. 153 U.S. 525 (1894).
623. Id. at 529-30. The corporation's charter required that it pay "proper compensation...

ascertained according to the laws of the State" within which the property taken was located. Id.
at 527 n.1.
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in court if necessary. Anyone harmed by self-dealing would have a
full remedy.

The strongest argument for the continuing vitality-or, if need
be, revival-of the Carter Coal doctrine is that undue delegations to
private parties entrench a kind of officially sanctioned self-interested
regulation that violates due process or equal protection. ' It was the
self-interested regulation that the Carter Coal Court called the "most
obnoxious form" of delegation.6' Several courts26 and commenta-
tors6" have agreed that delegations to private groups are more trou-
bling than those to public agencies because the accountability mecha-

624. See Carter v. Carter Coal Co., 298 U.S. 238,311 (1936).
625. Id.
626. Delegations of administrative authority are suspect when they are made to private par-

ties, particularly to entities whose objectivity may be questioned on grounds of conflict of inter-
est. See, e.g., Carter Coal, 298 U.S. at 311 (holding that a statute that empowers large coal pro-
ducers and miners to set maximum hours and minimum wages for themselves and for small coal
producers and miners "is so clearly arbitrary, and so clearly a denial of rights safeguarded by the
due process clause of the Fifth Amendment, that it is unnecessary to do more than refer to deci-
sions of this court which foreclose the question"); Washington ex reL Seattle Title Trust Co. v.
Roberge, 278 U.S. 116, 122 (1928) (stating that the legislature may not hand de facto control
over the regulatory process to private parties, "uncontrolled by any standard or rule," who are
"not bound by any official duty, but are free to withhold consent for selfish reasons or arbitrar-
ily"); General Elec. Co. v. New York State Dep't of Labor, 936 F.2d 1448, 1455 (2d Cir. 1991)
("[A] legislative body may not constitutionally delegate to private parties the power to deter-
mine the nature of rights to property in which other individuals have a property interest, with-
out supplying standards to guide the private parties' discretion."); Sierra Club v. Sigler, 695 F.2d
957, 963 n.3 (5th Cir. 1983) ("[A]n agency may not delegate its public duties to private entities,
particularly private entities whose objectivity may be questioned on grounds of conflict of inter-
est."); Schulz v. Milne, 849 F. Supp. 708, 712 (N.D. Cal. 1994) ("[The state may not constitu-
tionally abdicate or surrender its power to regulate land-use to private individuals without sup-
plying standards to govern the use of private discretion."); Texas Boll Weevil Eradication
Found. v. Lewellen, 952 S.W.2d 454, 475 (Tex. 1997) (striking down an act of the legislature
authorizing the creation of the Official Cotton Growers' Boll Weevil Eradication Foundation as
an overbroad delegation of power to private parties).

627. See, e.g., Jaffe, supra note 219, at 247-53 (discussing safeguards such as judicial review
and delegations only to experts); Lawrence, supra note 614, at 689-94 (suggesting methods
which should be available to hold private delegates accountable, such as public rights to dam-
ages and standards guiding the delegates); Liebmann, supra note 339, at 717-18 (questioning the
mechanisms available to the public to check private delegates); Hans A. Linde, Structures and
Terms of Consent: Delegation, Discretion, Separation of Powers, Representation, Participation,
Accountability?, 20 CARDOZO L. REv. 823,851 (1999):

Authority to make rules enforceable as public law may be delegated to regulatory or
managerial agencies composed of interested private persons only with adequate stan-
dards capable of further review, and with clear direction that the persons are to use
their knowledge to serve the public rather than private interests.... When govern-
ments authorize private entities to organize large territorial or institutional communi-
ties, that authority is subject to the applicable principles governing public policymak-
ing in political communities.
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nisms are weaker or non-existent. Although modem ideas of how
much can be delegated to public bodies have changed substantially in
the last ninety years, the principle that specific legislative authority
should be required to support an otherwise dubious delegation by
contract remains as sensible today as ever.

Thus, even though the Supreme Court has not decided a case
turning on the private nondelegation doctrine in sixty years,6' there is
reason to believe that Carter Coal's fundamental limit on delegations
of public power to private groups retains its validity.62 9 Admittedly,
the formal clues are sparse. While never overturned,63" post-Schechter
Poultry Supreme Court commentary on Carter Coal is rare.631 Many
legal scholars have argued that the doctrine is or should be dead 632 al-
though others have argued that it retains or deserves vitality.633

But while the Supreme Court has had no modem opportunities
to revisit the private nondelegation doctrine, the state courts have
had that chance, and their treatment of the issue underlines the im-
portance of the doctrine today. Perhaps the best example comes from
Texas, where the state supreme court recently reaffirmed the impor-

628. Justice Scalia noted, in dissent, that
the limits of delegation "must be fixed according to common sense and the inherent
necessities of the governmental co-ordination." Since Congress is no less endowed
with common sense than we are, and better equipped to inform itself of the "necessi-
ties" of government; and since the factors bearing upon those necessities are both
multifarious and (in the nonpartisan sense) highly political ... it is small wonder that
we have almost never felt qualified to second-guess Congress regarding the permissi-
ble degree of policy judgment that can be left to those executing or applying the law.

Mistretta v. United States, 488 U.S. 361, 415-16 (1989) (Scalia, J., dissenting) (quoting J.W.
Hampton, Jr. & Co. v. United States, 276 U.S. 394,406 (1928)).

629. "The one aspect of the nondelegation doctrine that the Supreme Court has never dis-
avowed is that Congress cannot delegate lawmaking functions to purely private bodies." Mark
Seidenfeld, Empowering Stakeholders: Limits on Collaboration as the Basis for Flexible Regula-
tion, 41 WM. & MARY L. REV. 411,457 n.199 (2000).

630. Many decisions and dissents, most recently the four dissenting Justices in United States
v. Morrison, 120 S. Ct. 1740 (2000), list Carter Coal as being one of several decisions that misun-
derstood the nature of the Commerce Clause because it distinguished "mining" from "com-
merce," but do not discuss the nondelegation issue. See id. at 1767 (Souter, J., dissenting).

631. In a concurring opinion, Justice Marshall quoted with approval Carter Coal's statement
that, "'[I]n the very nature of things, one [private] person may not be entrusted with the power
to regulate the business of another, and especially of a competitor. And a statute which attempts
to confer such power undertakes an intolerable and unconstitutional interference with personal
liberty and private property."' New Motor Vehicle Bd. of Cal. v. Orrin W. Fox Co., 439 U.S. 96,
125-26 (1978) (Marshall, J., concurring) (quoting Carter Coal, 298 U.S. at 311).

632. See Liebmann, supra note 339, at 716 ("[T]he nondelegation doctrine, in its commonly
expressed form, is nonsense.").

633. See supra note 570.
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tance of the doctrine after a thorough and scholarly examination of
the role of the private nondelegation doctrine.

The Texas Constitution does not permit occupation taxes on ag-
ricultural products.m In order to have cotton growers pay for a Boll
Weevil eradication campaign, the Texas legislature authorized the
Texas Commissioner of Agriculture to certify a nonprofit organiza-
tion representing cotton growers to create an "'Official Cotton Grow-
ers' Boll Weevil Eradication Foundation."' 6"5 The Foundation in turn
would be empowered to propose geographic eradication zones and to
conduct referenda in each zone to see if the cotton growers in it
wished to become an "eradication zone." Zones that voted yes would
elect a member to represent them on the Foundation's board. The
Foundation then would set proposed assessments for eradication ef-
forts, which the growers would have to approve by referendum. 7 Al-
though its funding required a confirmatory referendum, the statute
gave the Foundation broad powers, including the powers to decide
what eradication program to pursue, to take on debt, to penalize late
payers of assessments, to enter private property for eradication pur-
poses, and even to require the destruction of uninfected cotton crops
for nonpayment of assessments.68 Very soon after the legislature
passed the statute, a nonprofit corporation formed "to allow a forum
for discussion of problems and activities of mutual interest to the
Texas Cotton Industry," 39 which had lobbied for the statute,64 and pe-

634. See TEX. CONsT. art. VIII, § 1(c). The Texas Constitution does allow "'representative
associations of agricultural producers with authority to collect such refundable assessments on
their product sales as may be approved by referenda of producers."' Texas Boll Weevil Eradica-
tion Found., Inc. v. Lewellen, 952 S.W.2d 454, 459 (Tex. 1994) (quoting TEX. CONST. art. XVI,
§ 68). The fees at issue in the Boll Weevil case were not refundable, so they did not come under
this exception. See iL at 461.

635. Id. at 457 (quoting TEX. AGRIc. CODE § 74.103(a)).
636. See id. (citing TEX. AGRIC. CODE § 74.106).
637. The Texas supreme court explained the system as follows:

[O]nce the initial zone has been created and the first board member elected, the
growers of that zone must approve the assessment to fund the eradication at a subse-
quent referendum. Thereafter, the board is authorized to determine the assessment
needed for each additional participating zone, which must be approved by the grow-
ers at a referendum. The Foundation may collect the assessment only if the assess-
ment referendum passes. Approval of a zone and of the assessment each requires a
vote of either two-thirds of the cotton growers in the zone or of those who farm more
than one-half of the cotton acreage in the zone. The election of board members, on
the other hand, requires only a plurality vote.

Id. at 457 (citations omitted).
638. See id. at 458.
639. Id. at 480-81 (Hecht, J., concurring in part and dissenting in part).
640. See id. at 482.
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titioned the Commissioner of Agriculture to be allowed to form the
Foundation. Upon receiving that permission, the corporation created
the Foundation, and-in seeming morphic resonance with ICANN-
impaneled an initial board (even though the statute had no prevision
for one) and began operations. Growers subjected to the Foundations
assessment soon brought suit.

The court began its discussion of the constitutionality of the
delegation to the Boll Weevil Foundation by noting that many dele-
gations to private parties were "frequently necessary and desirable,"
such as the delegation of the power to marry or the decision to prom-
ulgate existing or future versions of industrial codes and professional
standards6 1 Nevertheless, the court warned, delegations to private
parties create greater dangers of conflict of interest and, thus, deserve
more searching scrutiny, than do delegations, however great, to public
bodies6 2

There being an absence of judicially crafted standards available
to guide whether such delegations were permissible, the court decided
to craft them.63 It decided, based on its review of federal and state
precedent, and of academic writings, that there were eight key ques-
tions:

1. Are the private delegate's actions subject to meaningful review by
a state agency or other branch of state government?

641. 1& at 469.
642. The court cautioned:

[P]dvate delegations clearly raise even more troubling constitutional issues than their
public counterparts. On a practical basis, the private delegate may have a personal or
pecuniary interest which is inconsistent with or repugnant to the public interest to be
served. More fundamentally, the basic concept of democratic rule under a republican
form of government is compromised when public powers are abandoned to those who
are neither elected by the people, appointed by a public official or entity, nor em-
ployed by the government. Thus, we believe it axiomatic that courts should subject
private delegations to a more searching scrutiny than their public counterparts.

Id. at 469.
643. See id. at 470. The court continued:

Unfortunately, scholars have concluded that these cases do not yet, when taken to-
gether, evince a coherent constitutional standard. When Professor Davis issued the
second edition of his treatise, for example, he abandoned his earlier effort to analyze
the state law on private delegations "because identifiable principles do not emerge."
We thus begin our analysis with full recognition that, if the delegation at issue is to a
private entity, we must craft our own criteria to judge its constitutionality.

Id. (quoting KENNETH Cuu' DAVIs, 1 ADMINISTRATIVE LAW TREATISE § 3.12, at 196 (2d ed.
1978)).
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2. Are the persons affected by the private delegate's actions ade-
quately represented in the decisionmaking process?

3. Is the private delegate's power limited to making rules, or does
the delegate also apply the law to particular individuals?

4. Does the private delegate have a pecuniary or other personal in-
terest that may conflict with his or her public function?

5. Is the private delegate empowered to define criminal acts or im-

pose criminal sanctions?

6. Is the delegation narrow in duration, extent, and subject matter?

7. Does the private delegate possess special qualifications or training
for the task delegated to it?

8. Has the Legislature provided sufficient standards to guide the pri-
vate delegate in its work?64

The court did not, however, explain how these eight factors were to
be weighed. Instead, it found five factors weighing against the delega-
tion, one in favor, and two either neutral or severable."' A concurring
justice was more blunt; he described the Foundation as "little more
than a posse: volunteers and private entities neither elected nor ap-
pointed, privately organized and supported by the majority of some
small group, backed by law but without guidelines or supervision,
wielding great power over people's lives and property but answering
virtually to no one."

A subsequent decision suggested that the first and fourth factors
are the most important. The importance of the first factor reflects the

644. Boll Weevil, 952 S.W.2d at 472. The court presented this eight-item list as a condensa-
tion of the scholarly attempts to formulate a set of tests found at DAVIS, supra note 643, at 196;
Jaffe, supra note 219, at 247-53; Lawrence, supra note 614, at 686-94; and Liebmann, supra note
339, at 717-18. See Boll Weevil, 952 S.W.2d at 471-72.

645. See id. at 473-75. In Proctor v. Andrews, 972 S.W.2d 729, 735-38 (Tex. 1998), the Texas
Supreme Court found seven factors favoring the delegation of the power and only one against,
so it upheld a statute requiring cities to use neutral privately-appointed arbitrators in certain
civil service disputes. In FM Properties Operating Co. v. City of Austin, 22 S.W.3d 868,888 (Tex.
2000), the court held that a provision of the Texas Water Code, which allowed certain private
landowners to create "water quality protection zones" in which they would be exempt from a
number of environmental and land-use regulations, had unconstitutionally delegated legislative
power to private landowners.

646. Boll Weevil, 952 S.W.2d at 479 (Hecht, J., concurring in part and dissenting in part).
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fact that "one of the central concerns in private delegations is the po-
tential compromise of our 'democratic rule under a republican form
of government."' 7 The fourth factor gains pride of place because the
nondelegation doctrine's "other central concern is the potential that
the delegate may have a 'personal or pecuniary interest [which is] in-
consistent with or repugnant to the public interest to be served."''

While the post-New Deal federal judicial record is consistent
with claims that Carter Coal may be a candidate for desuetude, these
decisions of the Texas supreme court demonstrate that the principles
that animated the private nondelegation doctrine remain valid and
are, if anything, more relevant today than ever. ICANN is only an ex-
treme example of a more general phenomenon in which suspicion of
government and exaltation of the private sector have led to a general
push for privatization.6" While privatization may be a more efficient
way to produce goods and services, there is no reason to believe that
privatized governance is preferable to a system in which government
is elected by and responsible to the governed. Covert corporatism
should not be confused with privatization.60

It remains the case that it is Congress's inalienable role to make
"the important choices of social policy"651 as regards how public
power will be used. Giving private bodies or small groups of citizens
the right to commandeer the power of the state to make decisions
that affect neighbors, fellow citizens, competitors, or customers un-
dermines democratic, or republican, government and creates a dan-
gerous opportunity for self-interested regulation.

647. FM Properties Operating Co., 22 S.W.3d at 875 (quoting Boll Weevil, 952 S.W.2d at
469).

648. Id. (quoting Boll Weevil, 952 S.W.2d at 469).

649. See generally Freeman, supra note 29, at 543 (providing examples of private actors'
roles in administrative contexts and arguing that there is neither a purely private realm, nor a
purely public one).

650. Cf Michael J. Astrue, Health Care Reform and the Constitutional Limits on Private Ac-
creditation as an Alternative to Direct Government Regulation, 57 LAW & CONTEMP. PROBS. 75,
81 (1994) (suggesting that the nondelegation doctrine may soon show new life in part because of
increasing reliance on private policymaking intermediaries in government-sponsored health
care systems).

651. Cf. Industrial Union Dep't v. American Petroleum Inst., 448 U.S. 607, 685 (1980)
(Rehnquist, J., concurring) (describing the three vital functions served by the public nondelega-
tion doctrine).
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F. Structural Failures/Self-Dealing

The White Paper's vision of NewCo, and especially ICANN's in-
stantiation of it, proved be corporatist in form, but not in spirit, as
substantial interest groups remained unrepresented while ICANN
took critical decisions. Some "stakeholders" proved to be much better
represented than others, and they used their initial dominance to en-
trench their position. Although the major cause of this dominance
was ICANN's articles of incorporation and its bylaws, which institu-
tionalized this over-representation, the favored "stakeholders" were
able to entrench themselves by taking advantage of two factors: time
and money.

1. Time. ICANN's structure taxes time as well as money. The
profusion of constituencies, working groups, ad hoe committees, and
the like means that only those with an enormous amount of time to
devote to ICANN issues can stay abreast of every developing
"consensus" policy. In practice, those who can afford to pay someone
to represent them-predominantly commercial interests who hire
lawyers or delegate managers to be their spokespersons-are able to
dominate. Unorganized groups, such as users or small businesses,
must rely on volunteers52 and tend to be outnumbered in committee.
Thus, for example, ICANN's working group B announced a rough
consensus for increased rights for trademark holders, above those
already provided by the UDRP-a conclusion it based on a poll in
which representatives of trademark owners cast more than half the
votes.653 While trademark owners are important, and have legitimate
interests, they do not make up half the current or future users of the
Internet, nor of the U.S. population, nor any other group one would
probably choose to poll to find "consensus" on DNS policies. Perhaps
this result was not surprising, given that the working group was
headed by the chair of the registrars' constituency-a group whose
commercial interests required at least a few non-NSI dominated
gTLDs in order to have new names to register and whose public

652. One exception to the general rule has been the Office of Advocacy of the U.S. Small
Business Administration, which--once it learned of the process---argued vigorously to protect
the interests of U.S. small businesses.

653. See Michael Palage, Working Group B Final Report, Domain Name Supporting Or-
ganization, at http:llwww.dso.orglclubpubliclcouncilArcO3/msgOO648.html (last visited Oct. 1,
2000) (on file with the Duke Law Journal).
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position was, therefore, often to make almost any concession needed
to overcome opposition to the creation of new gTLDs. 6 '

For an entity designed to make rules relating to the Internet,
ICANN and its subsidiaries seem oddly dependent on attendance at
physical meetings. Because ICANN sees itself as global, its meetings
are peripatetic.655 This policy, which has the advantage of making it
more possible for geographically disparate groups to attend the occa-
sional board meeting, also makes consistent participation by those
without substantial expense accounts impossible. People who cannot
attend meetings of the board are able to take part in debates in only
the most limited and derivative way-the few remote comments read
to the meeting are filtered and edited by the readers, as contrasted to
attendees, who queue for a microphone and can say whatever they
like. The problem is equally pronounced in subsidiary groups such as
DNSO functional constituencies and working groups. Indeed, the
pay-to-play aspect of ICANN reached its zenith recently when the in-
tellectual property constituency announced that members seeking to
participate in its Vienna meeting would have to defray the access fees
demanded by the local hosts-a sum it admitted was four times the
normal rate.66

2. Money. ICANN's financial dependence on low-interest
unsecured loans from corporations that have a large interest in e-
commerce and the Internet, such as MCI and IBM, creates at least
the appearance of a conflict, particularly as during the time ICANN
was soliciting and then spending these funds it also worked diligently
to minimize the extent to which ordinary domain name users would
be able to elect members of the ICANN board.67

654. See Judith Oppenheimer, New TLD's at Any Price, Part 2, at http://icbtoUfree.comltxt/
release-14Part2.htm (last visited Oct. 1, 2000) (quoting Registrars' Constituency & Working
Group B Chair Michael Palage as saying, "The trademark lobby must be placated because of its
potential ability and inclination to bankrupt new registrars and wreck havoc on their registrant
databases") (on file with the Duke Law Journal).

655. ICANN meets four times per year, with each meeting on a different continent.
656. See E-mail from Michael K. Kirk, IPC Constituency President, to Members of the IPC

(Sept. 13,2000) (on file with the Duke Law Journal).
657. Some observers have also suggested that the extraordinary extent to which ICANN's

expenses have been dominated by payments to its law firm and its supposedly interim CEO also
raises questions of conflict of interest. See, e.g., Karl Auerbach, Platform, Reform of ICANN-
Financial Reform, at http://www.cavebear.com/ialclplatform.htm#financial-reform (last updated
Aug. 10, 2000) (on file with the Duke Law Journal).
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ICANN has a policy on conflicts of interests, 8 but it is difficult to
have confidence that it is being honored. As the policy provides for
no meaningful public review, and requires no public statements as to
the extent of conflicts, the public is, in any case, unable to monitor
compliance. In March 1999, ICANN adopted a conflicts of interest
policy applying to directors and certain other interested persons with
"[a]n existing or potential ownership or investment interest in, or
compensation arrangement with, any entity whose business or opera-
tion has been or will be directly affected by a decision or action of the
Corporation." '659 Directors must disclose conflicts to the Committee
on Conflicts of Interest,60 currently composed of two members of the
ICANN board,661 and have a duty to abstain from board votes (but
not discussions) relating to matters in which they have a conflict. The
committee meets in secret, and, at least as of October 1, 2000, neither
the statements (if any) made to the committee nor minutes of its
meetings appear on the ICANN website.

Under the ICANN bylaws and the Conflict of Interest Policy, of-
ficers of supporting organizations have a duty to observe the sup-
porting organization's rules on conflicts, but ICANN apparently has
no duty to monitor whether there are such rules, and whether they
are observed. As far as one can tell-some constituencies have not
published their rules 2 -none of the constituencies have any rules re-

658. See Meetings of the Initial Board, at http://www.icann.org/minutes/minutes-4mar99.html
(Mar. 4, 1999) (adopting a conflicts of interest policy) (on file with the Duke Law Journal).

659. Conflicts of Interest Policy, §2.3(d), at http://www.icann.org/general/coi-policy.htm
(Mar. 4,1999) (on file with the Duke Law Journal).

660. See ICANN Amended Bylaws, supra note 541, art. V, § 7,:
The Board, through a committee designated for that purpose, shall require a state-
ment from each Director not less frequently than once a year setting forth all business
and other affiliations which relate in any way to the business and other affiliations of
the Corporation. Each Director shall be responsible for disclosing to the Corporation
any matter that could reasonably be considered to make such Director an "interested
director" within the meaning of Section 5233 of the California Nonprofit Public Bene-
fit Corporation Law ("CNPBCL"). In addition, each Director shall disclose to the
Corporation any relationship or other factor that could reasonably be considered to
cause the Director to be considered to be an "interested person" within the meaning
of Section 5227 of the CNPBCL. The Board shall adopt policies specifically address-
ing Director, Officer and Supporting Organization conflicts of interest. No Director
shall vote on any matter in which he or she has a material and direct interest that will
be affected by the outcome of the vote.

661. See Committee of the Board on Conflicts of Interest, at http://www.icann.org/generall
conflicts-committee.htm (last visited Oct. 1, 2000) (stating that the current members of the
committee are Eugenio Triana (Chair) and Rob Blokzijl) (on file with the Duke Law Journal).

662. There do not appear to be published rules for the ASO, the PSO, or the gTLD con-
stituency (which currently has only one member).
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lating to conflict of interest.' Since some functional constituencies of
the DNSO, such as the registrars' and registries' constituencies, for
example, limit their membership to parties involved in businesses that
are highly likely to be affected by ICANN's policies, it is a little diffi-
cult to imagine what a meaningful conflicts policy for those bodies
would look like.

ICANN's failure to solve the problem of conflicts of interest has
understandable causes, but the failure impinges nonetheless on the
values against the self-interested regulation that Carter Coal held
were the real evil of private regulatory bodies. First, as the example of
the registrars' and registries' constituencies demonstrates, a corpora-
tist organization requires self-interested industrial regulation-that is
the whole point of it. Second, many of ICANN's directors and sup-
porters come from cultures that lack what they see as an American
puritanical insistence on needless inefficiency. Different nations have

The ASO's MoU with ICANN does state: "Selection of the RIR's members of the Ad-
dress Council will be made via an open and transparent procedure. The individuals selected for
the Address Council must not be staff members of any RIR." Memorandum of Understanding,
ICANN Address Supporting Organization, § 2 (a)(v), at http:llwww.aso.icann.orgldocslaso-
mou.html (Oct. 18, 1999) (on file with the Duke Law Journal). There is no similar provision in
the PSO's MoU. See Memorandum of Understanding, ICANN Protocol Supporting Organiza-
tion, at http:/Iwww.icann.orglpso/pso-mou.htm (July 14, 1999) (on file with the Duke Law Jour-
nal).

663. There are seven constituencies: (1) the ccTLD constituency, see Principles of the
ccTLD Constituency of the DNSO, ccTLD Constituency of the DNSO, at
http://www.wwtld.orglaboutcctldlhistory/wwtldl999/const-principlesV4.html (May 25, 1999)
(making no mention of conflicts of interest) (on file with the Duke Law Journal); (2) the
business constituency, see Commercial and Business Entities Constituency Charter, supra note
222 (setting out the framework for the structure and rules of the business constituency); (3) the
gTLD registry constituency, see gTLD Registry Constituency, the gTLD Registry Constituency,
at http://www.gltdregistries.org/ (last visited Sept. 30, 2000) (containing no published
charter/rules section) (on file with the Duke Law Journal); (4) the ISPCP constituency, see
ICANN/DNSO Constituency Groups, Domain Name Server Organization, at
http://www.dnso.org/constituency/ispcp/ispcp.html (last visited Sept. 30, 2000) (summarizing
ISP's and Connectivity Providers section) (on file with the Duke Law Journal); see also Articles
for the ISPs and Connectivity Providers Constituency Group Within the DNSO (ISPCP),
Domain Name Server Organization, at http/hvwwv.dnso.org/constituency/ispcp/ISPCP.
Articles.html (last visited Sept. 30, 2000) (detailing the framework, mission and purpose of this
constituency) (on file with the Duke Law Journal); (5) the NCDNH constituency, see NCDNH
Constituency Charter, the NCDNH Constituency, at http:/wwv.ncdnhc.isoc.orgldocs/charter/
drafts/19990816.html (last visited Oct. 11, 2000) (detailing the goals, membership rules and
voting procedures of the Non-Commercial Domain Names Holders Constituency) (on file with
the Duke Law Journal); (6) the DNSO registrar constituency, see The DNSO Registrar
Constituency, supra note 222 (outlining the structure of the registrar constituency); (7) the
intellectual property constituency, see By-Laws of the Intellectual Property Constituency, supra
222 (detailing the goals, membership rules and voting procedures for the Intellectual Property
Constituency).,
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different standards regarding what constitutes improper conflicts of
interest (and what, on the other hand, is better seen as "hands-on
knowledge"); few countries go as far as the United States in seeking
to avoid even the appearance of a conflict of interest.'

Key members of the ICANN staff believed that while corpora-
tions deserved to be represented, even those whose only interest was
protection of their trademarks, registrants did not deserve to be rep-
resented, at least not directly, in what they believed was really a stan-
dards body. 5 As, Joe Sims, who drafted many of the early ICANN
policies, put it, the risk that "a determined minority-whether com-
mercial, religious, ethnic, regional or otherwise" might capture con-
trol of nine at-large ICANN board seats on the projected nineteen-
person board was so threatening that ICANN felt it needed to ex-
clude direct end-user input into ICANN's decisions.' ICANN, there-
fore, sought on several occasions to find a formula that would limit
the role of individuals in electing ICANN board members 7 while not
setting off a political firestorm. The consequence of this policy, how-
ever, was to entrench a body run by the very "private persons whose

664. See generally YVES DEZALAY & BRYANT GARTH, DEALING IN VIRTUE:
INTERNATIONAL COMMERCIAL ARBITRATION AND THE CONSTRUCrION OF A
TRANSNATIONAL LEGAL ORDER (1996) (describing interviews with arbitrators and arbitration
practitioners which reveal very different worldviews relating to questions of independence and
conflict of interest); Mary C. Daly, The Ethical Implications of the Globalization of the Legal
Profession. A Challenge to the Teaching of Professional Responsibility in the Twenty-first Cen-
tury, 21 FORDHAM INT'L L.J. 1239, 1288-93 (1998) (comparing the strict U.S. conflict of interest
rules for lawyers with non-U.S. rules); Robert E. Lutz, Current Developments in the North
American Free Trade Agreement: A Guide for Future Economic Integration Efforts, 18
WHITTIER L. REv. 313, 318-19 (1997) (noting the different views between Mexican and Ameri-
can lawyers).

One striking example of this phenomenon was the heated statement by ICANN board
member Hans Kraaijenbrink that although he was a member of the executive board of the
European Telecommunications Network Operators, an organization that had submitted a
DNSO proposal, he would not recuse himself from the board debate considering their applica-
tion. See ICANN Public Meeting-Meeting Proceedings Archive: Meeting Held in Suntec City,
Downtown Singapore, Berkman Center for Internet and Society, at
http:llcyber.law.harvard.edulicannlsingapore-0399/archivelDomain Name Supporting Organiza-
tion applications (Mar. 3, 1999) (audio archive of ICANN meeting, with Kraaijenbrink's com-
ments beginning at 1:05:00).

665. See Weinberg, supra note 39, at 245 & n.287 (discussing the limited role of representa-
tion in the standards body).

666. Posting of Joe Sims, Joe._Sims@jonesday.com, to comments-bylaws@icann.org (Oct. 23,
1999) (on file with the Duke Law Journal). For the entire dialogue between Sims and Froomkin,
see A. Michael Froomkin, Personal Comments on the WIPO/ICANN Process, at
http:/wwwv.law.miami.edu/-amf (last visited Sept. 30, 2000) (on file with the Duke Law Jour-
nal).

667. Seesupra note 39.
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interests may be and often are adverse to the interests of others in the
same business"--not to mention adverse to other types of interests
that were not represented in the process.

IV. REFORMING THE U.S. DNS PoLIcY

The Constitution constrains governmental action "by whatever in-
struments or in whatever modes that action may be taken. '69

ICANN is a flawed attempt to tackle a genuinely difficult policy
problem: what the U.S. government should do with its almost acci-
dental control over the DNS, an essential element of an increasingly
global communications network. The DNS problem is complicated
because of its significance to e-commerce and expressive rights, its in-
ternational aspects, its affect on trademark and perhaps other intel-
lectual property rights, and because control over the DNS could be
misused if it fell into the wrong hands. Further complicating matters,
while the United States currently has de facto control over the DNS,
and its direct control of a minority of the root servers makes it diffi-
cult to see how anyone else could supplant it, the legal basis and likely
permanence of that control are not beyond any imaginable challenge.
Last, but not least, Congress has yet to legislate on DNS management
other than to pass one bill providing private rights against cybersquat-
ters.670

As noted above, opinions differ as to how one should character-
ize the legal status of the U.S. government's de facto interest in the
DNS. The government controls the root file itself, but this data file is
small and easily replicated or relocated. The root file matters only be-
cause of the convention-not currently reflected in any statute or
contract-that the root servers will rely on it. The government's in-
terest is not easily described as either a property interest or an intel-
lectual property interest. Arguably, the government's main legal in-
terest may be as the beneficiary of contracts with NSI and others who
manage the DNS for it.

668. Carter v. Carter Coal Co., 298 U.S. 328, 311 (1936); cf. Patrick Greenwell, Despite Our
Best Efforts, ICANN Fails in Many Respects, at http:llwww.icannwatch.orglarchiveslessays/
944584730.shtml (Dec. 7, 1999) (accusing ICANN CEO Mike Roberts of conflicts of interest)
(on file with the Duke Law Journal).

669. Lebron v. National R.R. Passenger Corp., 513 U.S. 374, 392 (1995) (quoting Ex parte
Virginia, 100 U.S. 339,346-47 (1880)).

670. See Anticybersquatting Consumer Protection Act, 15 U.S.C.A. § 1125(d) (West Supp.
2000).
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Nevertheless, whichever characterization of the government's le-
gal interest prevails, there is no dispute that the U.S. government,
through the Department of Commerce, currently enjoys de facto con-
trol of the DNS. Nor is there any dispute that DoC has at least tem-
porarily ceded to ICANN, through a variety of contractual and quasi-
contractual agreements, almost all the control the United States en-
joys. DoC has, however, explicitly reserved a right of review, the
power to create new top-level domains, and the contractual right to
replace ICANN with another body or take over DNS management
directly.

This control imposes legal obligations on the United States which
it cannot evade so long as it remains in ultimate control of the DNS
and chooses to exercise its power or to allow others to exercise power
in its stead. That is as it should be; the government should not be al-
lowed to bob and weave around the Constitution's imposition of du-
ties of due process and equal protection through the creation of for-
mally private intermediaries for policymaking. Nor should govern-
ment contracts become a means to alter the legal rights of millions of
citizens under the guise of technical coordination, even in a relatively
peripheral area such as claims of trademark infringement or cyber-
squatting.

A. The Policy Problem

In trying to frame a policy for the DNS in 1998, DoC faced a
daunting set of problems and conflicting agendas:

" Jon Postel had been forced to abandon his attempt to cre-
ate hundreds of new TLDs in the face of opposition from
trademark owners and Internet first-movers who wished to
protect their mnemonic domain names against competitors.
Unless something changed, a stalemate on new gTLDs
seemed likely to continue just as the e-commerce revolu-
tion seem poised for exponential growth.

" The pre-ICANN DNS system-in which Jon Postel and a
few others ran the system more or less as they wished,
making policy by creating and following a consensus among
the technical elite that founded the Internet, subject only to
occasional direction by NSF-was proving inadequate to
deal with the economically and legally charged environ-
ment created by the domain name land rush of the 1990s.
The naming of IANA as a nonparty conspirator in a law-
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suit, even one that was ultimately dismissed, signaled that
Postel needed reinforcements.

" The U.S. government's control over the DNS was more ac-
cidental than anything else, and U.S. officials were recep-
tive to arguments by friendly governments that it was un-
reasonable for the United States to hold such power over a
control point that seemed likely to be bound into the sin-
ews of every developed economy's commercial, social, po-
litical, and even artistic life.

" NSI was entrenching itself in its monopoly of gTLD regis-
trar and registry services. Would-be market entrants were
clamoring for access, and would-be registrants wanted new
gTLDs.

" The criticism that greeted the Green Paper suggested that
perhaps DoC was not going to be able forge a consensus
itself. DoC genuinely did not know how to resolve all the
issues in a mutually satisfactory way-perhaps because
that was impossible.

Most of these problems are if anything more real, and more pressing,
today.

The menu of possible solutions on offer in 1998 probably did not
look appealing. The existing system of DNS governance did not look
as if it could be left untouched, as it was ossifying and coming under
increased pressure from foreign governments, domestic rights hold-
ers, and would-be dot-coins wanting new catchy names. Although it
would have been legal for the U.S. government to do nothing-just
walk away and hope for true privatized self-organization to manifest
itself-policymakers undoubtedly believed, with some reason, that
this would have been irresponsible since there was a significant
chance that no such market resolution would occur. Yet, the hostile
reaction to the Green Paper-a sincere if perhaps flawed attempt to
make traditional regulations to sort out the DNS problem-made di-
rect regulation appear to be an unattractive choice. Even if a rule
could have been crafted that was within DoC's authority, it seemed
certain to be unpopular with one or more of the powerful interest
groups weighing in on the issue. In contrast, self-regulation not only
seemed to be consistent with the Internet's folkways and a political
climate in which the "era of big government" was so notoriously over,
but it offered the possibility of taking the administration out of the
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line of increasingly hostile fire into which it had somewhat inadver-
tently walked.

DoC, or at least Ira Magaziner, found the rhetoric and reality of
privatization and "stakeholder" governance congenial. Calling for
self-governance seemed a political winner, and it seemed most likely
to meet with wide acceptance. In this, at least, it succeeded. Although
the DNS wars were already at a high pitch, from my personal obser-
vation most of the participants accepted (at least in public) that the
White Paper was as close to a statement of community and
"stakeholder" consensus as one was likely to get. It only emerged
later that different people read quite different things into the White
Paper's four principles671 and that the faction that came to control
ICANN would justify its de-emphasis of representation under the
banner of "stability."

B. ICANN Sets a Terrible Precedent

For all of its problems, ICANN commands substantial support,
and not all of it from the stakeholders who dominate it. Many believe
that the need for some sort of management of the DNS is so pressing
that, until they see a viable alternative, ICANN is the only game in
town. (Others, who wish to preserve the status quo as long as possi-
ble, may see ICANN as the least bad way of blocking change.) To
many of the participants in the DNS wars, especially old Internet
hands imbued with the libertarian traditions of the founders of the
Internet, anything that takes power away from government is pre-
sumptively, and sometimes irrebuttably, better than a governmental
solution.

These views are mistaken, if only because there is more at stake
here than the Internet. Even if ICANN were thought to be a good
thing, a narrow focus on the Internet ignores the pernicious effect of
ICANN on the U.S. government itself and on our democracy-for
there is a real danger that ICANN will not be a fluke but will be used
as a model for additional erosions of responsible government.6'
DoC's use of ICANN undermines accountability. Every government
power must be exercised in accordance with law and with the Consti-
tution. But ICANN is a private nonprofit California corporation; un-
less it is a government actor or advisory committee, neither the APA

671. See supra notes 188-89 and accompanying text (listing the four principles).
672. See supra note 36 and accompanying text.
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nor the Constitution apply to it. The APA and the Constitution apply
to DoC, however, and this is where the main violation of law is to be
found. Allowing DoC to use ICANN to make non-technical policy
decisions violates basic norms of governance and accountability. DoC
cannot quasi-privatize the DNS in a manner that allows the United
States to retain ultimate control of the root zone file but achieve de-
niability about everything that its agent or delegate does with day-to-
day control.

ICANN is sufficiently dependent on and symbiotic with the gov-
ernment for ICANN to be a government actor. Although the gov-
ernment did not formally incorporate ICANN, and does not directly
fund it, the government:

" called for a body like ICANN to be created;

" described in the White Paper what policies this body should
enact;

" demanded, and got, specific changes in ICANN's organiza-
tion;

" recognized ICANN as the "NewCo" called for in the White
Paper once it was "spontaneously" incorporated in Califor-
nia;

" transferred to ICANN control over IANA and/or "the
IANA function";

" ensured that ICANN's control over the DNS would suffice
for it to be able to charge fees from registrars, registries,
and applicants for new gTLDs;

" kept ICANN on a short contractual timetable, ensuring
that ICANN would have to perform as DoC wished, or lose
its source of funding and reason for being;

" recently extended ICANN's lease on the DNS, thus in ef-
fect ratifying its actions to date.

If ICANN is a government actor, then DoC's use of ICANN to
make what are for all intents and purposes binding rules affecting
every registrant of a domain name in .com, .org, or .net amounts to
making rules without APA rulemaking. Alternately, if ICANN is not
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a government actor, then DoC's decision to turn over to ICANN the
government's control over the DNS is a violation of the Carter Coal
doctrine of prohibiting delegations of social policymaking authority to
private groups. That doctrine is not violated when the government
relies on private groups to set technical standards. And, indeed,
whether or not one agrees with ICANN's decisions, a substantial frac-
tion of what ICANN has done to date could fairly be described as
technical. But this is clearly not true of the most critical and contro-
versial decision so far, ICANN's mandatory arbitration policy, the
UDRP. The UDRP cannot fairly be called "technical coordination"
when its sole purpose and effect is to alter the legal rights of domain
name registrants in favor of trademark holders.

If ICANN is not a government actor, and if it were to limit itself
to a purely technical role, DoC's reliance on it would be legal. In en-
acting the UDRP, however, ICANN exceeded this limitation, and it
seems set to do it again soon. ICANN's plan to choose a small num-
ber of new gTLDs seems likely to enmesh it in improper social policy
judgments once again. Choosing the number of new gTLDs that
would be created might have been a technical rather than social pol-
icy issue-if there really were technical limits on the number the DNS
can bear.73 Prescribing the minimum standards that would make an
applicant technically qualified to run a new gTLD registry would be a
technical, not a social, choice. Adjudicating which applicants met that
standard could be described as technical policy coordination, al-
though it is a bit of a stretch. Doing what ICANN plans to do, which
is making this adjudication without first having spelled out the stan-
dard to be applied, is an even greater stretch of the concept of "tech-
nical coordination," and in theory could, depending on the decisions,
rise to the level of "arbitrary and capricious." If, however, there are
more technically qualified applicants for new gTLDs than ICANN
wishes to create, and ICANN chooses among them based on some
idea of the quality or usefulness of the proposed gTLD, or the extent
to which the applicant promises to enact social policies such as pri-
vacy or trademark protection, then ICANN will have clearly crossed
the line into making social rather than technical policy. It cannot seri-
ously be suggested that choosing whether the world is better served

673. In fact, however, if there is a technical limit on the number of additional gTLDs that
the DNS can bear, it is likely to be a far larger number than the less than 10 that ICANN cur-
rently contemplates creating. See supra note 12. Recall, for example, that Jon Postel himself
proposed creating hundreds of gTLDs. See supra notes 148-50 and accompanying text.
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by .banc, .shop, or .xxx is an issue with any "technical" content what-
soever. This is a question of social and political import only; the tech-
nical issues are identical whatever a TLD happens to be called. As
such, the selection among technically qualified applicants on social
merit is a decision that DoC cannot delegate to ICANN so long as the
DNS remains in DoC's ultimate control.

C. A Better DNS Policy is Within Our Grasp

If the current quasi-privatization of the DNS is illegal, then DoC
needs a new policy to deal with the DNS. DoC has at least four op-
tions: (1) design structures that limit ICANN to true technical policy;
(2) get out of the DNS business by turning over the DNS to ICANN
or another private body; (3) create a new public international body to
take over the DNS or recruit an existing one to do the job; or (4) take
advantage of the serendipity of U.S. government control of the DNS
to make simple and enlightened rules that would help ensure Internet
stability and satisfy legitimate foreign concerns as to U.S. dominance,
while preserving the Internet's diversity. None of these options is
without its costs, but a distinctly superior policy could be crafted by
combining the first and the fourth into a hybrid plan.

1. Limit ICANN to Technical Policymaking? So long as DoC
wishes to keep its control over the DNS, it must ensure that it and its
agents exercise this power according to law. Some sort of narrowing
of ICANN's scope is necessary if DoC is to continue to use it as its
agent for DNS matters. Closely restricting ICANN to truly technical
matters would also reduce the need for a more popular and
democratic representation within ICANN itself. There is usually little
need to get a popular vote on truly technical issues; the need for
enhanced representation in ICANN comes from the combination of
the exclusion of some interest groups and the reality that ICANN is
currently not at all limited to technical issues.

a. Restriction by fiat. This solution is by far the easiest to
initiate, although not perhaps the easiest to monitor. DoC could
simply direct ICANN to restrict itself to purely technical questions,
either by rulemaking or even as an amendment to its various
agreements with ICANN. Of course, the line between "technical" and
"policy" matters is not a perfectly bright one, which means that
DoC's instruction would have to be drafted with care. Even so, it
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should be possible to come up with a formulation that would, at least
in most cases, separate permissible "technical coordination" from
impermissible "regulation." We ought to be able to know it when we
see it, and matters on the "policy" side of the line would have to be
undertaken by DoC itself, via rulemaking, or not done at all.

Karl Auerbach, now an ICANN board member-elect,674 has pro-
posed one definition to delineate the technical from the political. In
his view, a matter is "technical coordination" of the Internet only if
"[a] wrong decision has an immediate and direct impact on the ability
of the Internet to deliver its fundamental service, i.e. the end-to-end
transport of IP packets. Otherwise it is a policy matter."675 Although
this formula has the attractive property of being clear, it is probably
too restrictive to be acceptable to DoC, and, indeed, is probably more
restrictive than the law requires. There are some matters that could
reasonably be called "technical coordination" which do not have an
immediate or direct effect on Internet stability, only a long-term one,
or which make incremental improvements in the DNS. Deciding what
information belongs in a completed domain name registration, for ex-
ample, may not be critical to Internet stability immediately, but might
not in many cases be anything other than technical.676 Dropping the
"immediate" would limit ICANN to matters that "directly impact the
end-to-end transport of IP packets," which probably gets closer to a
practicable rule.

Although this proposal would be relatively simple to initiate, it is
not self-enforcing and would require a continuing monitoring effort
by DoC.

b. Creating a domain name registrant bill of rights.
Alternately, rather than affirmatively defining ICANN to a very
narrow role, DoC might impose a users' bill of rights on ICANN, by
describing things that ICANN should not do. In this formulation,
ICANN would be required to be far more open, give greater advance
notice of its plans, and be prohibited from making any rules that
limited human rights or reduced the pre-existing legal rights of either

674. See supra note 12 (noting Auerbach's recent election to ICANN Board).
675. E-mail from Karl Auerbach, to ICANN wc-c Mailing List (Dec. 29, 1999), Domain

Name Server Organization, http:llwww.dnso.orgwgroupslwg-cArcOl/msgO456.html (on file
with the Duke Law Journal).

676. Whether there should be a privacy-enhanced TLD or whether all TLDs should allow
(or be required) to have "unlisted" personal contact information for registrants would probably
be a policy issue, since the Internet would run fine either way.
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party in domain name-related disputes. Unfortunately, crafting the
right list might be more difficult than trying to delineate the technical
from the political. An overinclusive list might make ICANN's real
technical job difficult; an underinclusive list would leave it open to
expand into areas that would violate the APA or the Constitution.
Furthermore, even a very well-drafted list would not be sef-policing
and, again, some kind of review or enforcement mechanism would be
required.

c. A Contract with the Internet. A third method of limiting
ICANN to technical policy would solve the policing problem, but at a
substantial potential cost. ICANN often says it operates according to
the Internet tradition of consensus. Meanwhile, however, it seeks
contracts with key parties that would require them to obey ICANN.6'
Similar contracts, however, could be used to make ICANN more
accountable to the public. DoC itself once suggested that ICANN
should contract with key stakeholders to "restrict its policy
development" and to act in "accordance with the principles of
fairness, transparency and bottom-up decision making."67 These
agreements, DoC suggested, "give all who enter into agreements with
ICANN a contractual right to enforce safeguards that are now
contained in the ICANN bylaws and in the antitrust laws of the
United States." '679

Rather than limit enforcement to corporations contracting di-
rectly with ICANN, Congress or DoC could insist that ICANN in-
clude third-party beneficiary agreements in favor of every holder of a
unique domain name in a revised registry and registrar agreement.6s°

ICANN would promise openness, due process, even-handedness, user
privacy, protection for noncommercial expressive activities, and agree

677. See ICANN-NSI Registry Agreement, supra note 42; Registrar Accreditation Agreement,
supra note 42; see also supra notes 89-90 and accompanying text (describing ICANN's attempt
to sign contracts with root server operators).

678. Pincus, supra note 43. DoC's General Counsel continued:
There is concern in the Internet community about the possibility of over-regulation,
and therefore ICANN should assure all registrars and registries, through contract,
that it will restrict its policy development activities to matters that are reasonably
necessary to achieve the goals specified in the White Paper and that it will act in ac-
cordance with the procedural principles set forth in the White Paper.

679. Id.
680. See A. Michael Froomkin, ICANN Should Sign a Contract with the Internet, at

http://www.icannwatch.org/archives/essays/932650853.shtml (July 22, 1999) (on file with the
Duke Law Journal).
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to avoid facilitating content controls. Making promises for the benefit
of registrants would empower the several million people directly af-
fected by ICANN's actions to monitor and enforce the agreements.
The large number of beneficiaries makes it an unusual use of this le-
gal device, but so long as the beneficiaries are identifiable registrants,
the odds are that most courts would enforce the deal. If ICANN got
out of hand, registrants could sue individually or as a class. In one
stroke, ICANN would be accountable to the Internet community.

Although this proposal should solve the accountability problem,
it also could create a new and unwelcome problem in its stead:
ICANN might spend too much time and money in court. ICANN al-
ready expends an excessive fraction of its resources on attorneys'
fees,6' and an ideal solution would reduce this expenditure rather
than multiply it.

2. Full Privatization? DoC has repeatedly assured Congress, the
GAO, and the public that it has no current plan to relinquish its
authority over the DNS.6 This is, however, a much weaker
formulation than a promise never to do so. The GAO opined that
legislation would be required to allow DoC to turn over its authority
to ICANN, but it based that conclusion on the understanding that
DoC's interest sounds in property; to the extent that DoC's interest
in the DNS is purely contractual, the picture may be less clear.

Full privatization would solve the APA and constitutional issues
identified in this Article, but, at least with the ICANN we have today,
would do so at an unacceptable cost. As it stands, ICANN is account-
able only to DoC, or to the so-far unlikely concerted action of the
root server operators.64 Although ICANN is allowing a minority of its
directors to be elected by a group of "members" (who are, ICANN
insists, not members under California nonprofit law),' these direc-
tors are to serve on sufferance: unless the other directors affirma-

681. For the 2000-01 fiscal year, ICANN expects that its total budget for professional and
technical services, which include "agreements for legal services," will be $984,000. ICANN's
budget states its total expenditures, capital equipment, and reserve contribution for the 2000-01
fiscal year will be $5,024,000. See 2000-01 Budget, supra note 41, tbl. 1.

682. See supra note 43.
683. See supra note 44 and accompanying text.
684. ICANN is also contractually obligated to registrars and NSI to allow them to challenge

claims that future policies are the product of consensus. See supra note 42 and accompanying
text.

685. See supra note 39.
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tively act to recreate the elected positions, they will sunset in two
years. Thus, accountability to the public remains very limited and
contingent.

Were DoC to complete the "transition" to a "privatized" root in
ICANN's control, there would be little other than the good sense of
ICANN's directors to prevent serious mission creep. Under the ban-
ner of "technical standard setting," and using the UDRP as its guide,
ICANN might reasonably decide to require that all DNS users agree
to a code of conduct that punishes spammers, domains hosting objec-
tionable material such as child pornography, or hosts of hate
speech. 6 Given ICANN's composition and early direction, efforts to
further optimize the Internet for the protection of intellectual prop-
erty rights would be more likely.'

Just how negligible the public control over ICANN would be
were DoC to give it full control of the root can be seen by imagining
what, other than the self-restraint of its officers, would prevent
ICANN from turning itself into a for-profit concern, or leasing its
power of the DNS to the highest bidder. The answer is: not much."
Already, even while ICANN is accountable to DoC, neither ICANN
nor DoC feel accountable to outsiders or the public for ICANN's ac-
tions.69 There is no reason to believe ICANN is corrupt, and even the

686. There is a strong sentiment in some quarters that "industry self-regulation" should be
used to ban hate speech on the Internet. See generally J.M. Balkin et al., Filtering the Internet" A
Best Practices Model 2-10 (Sept. 15, 1999) (arguing that self-regulation is the only effective
means of controlling Internet content), http://webserver.law.yale.edu/infosociety/Filtering5.rtf
(on file with the Duke Law Journal); Self-Regulation of Internet Content, Bertelsmann Founda-
tion, at http//www.stiftung.bertelsmann.de/internetcontentlenglish/download/Memorandum.pdf
(1999) (examining the need for and structure of a self-regulating system for the control of Inter-
net content) (on file with the Duke Law Journal).

687. Early in the ICANN process, rights holders worried about the ease with which the
Internet can be used to violate their copyrights were already demanding that "whois"-the DNS
function that allows anyone to see who has registered a domain name-be set up in a way that
made tracking suspected violators easier-and that was before Napster.

688. The only potential source of limits would be California nonprofit law. But the Califor-
nia law imposes few, if any, meaningful limits on management discretion. For example, the
ICANN management could engage a for-profit group to manage the DNS under contract, or it
could form a joint venture with a profit-making body. Indeed, nonprofit tax-exempt organiza-
tions in California appear to be almost perfect examples of Berle and Means's "managerial
firm" in which ownership can be fully separated from control. Cf. CAL. CORP. CODE §§ 5049,
5410; ADOLPH A. BERLE, JR. & GARDINER C. MEANS, THE MODERN CORPORATION AND
PRIVATE PROPERTY (1932).

689. As one ICANN critic put it:
ICANN is less accountable by far, in terms of how it's being designed, than the WTO
is. I mean at least at WTO ... if we want to get change in the WTO, and in fact we do
this, we actually talk to governments. We're talking right now to the French, the
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people who have questioned the size of its legal expenditures have
not suggested that the billed services were fictitious, only excessive.'
Nevertheless, ICANN's structural similarity to the unaccountable In-
ternational Olympic Committee691 is worrying and suggests that the
U.S. government should not permanently transfer functions to it until
either its role can be limited to purely technical matters or some other
form of accountability is built in.

Thus, while it would solve DoC's legal problem, full privatization
might require congressional authorization, which might justifiably be
difficult to obtain. And given ICANN's performance to date, the case
for unshackling it from DoC's oversight seems marginal at best.

3. Give the DNS to an International Body? One of the strongest
arguments against continuing control over the DNS by a U.S. federal
government agency is that the domain name system has international
effects. Why, foreign governments reasonably ask, should the United
States be allowed to dominate this increasingly critical element of the
international communications infrastructure? In response to the
belief that some sort of international public law solution would be
most appropriate, some have proposed creating a new treaty-based
body or a new intergovernmental or international semi-governmental
entity."

Norwegians, the Australians, the South Africans, the Thai .... the Pakistanis,...
[about] different changes we want to see in negotiations with WTO. I mean, it's pretty
hard to do, but in some ways it's easier than dealing with ICANN. See because there's
some process, there's some political process.... Governments tend to have a broader
set of interests than big companies do, big profit-making companies do. I mean, what
do we do, lobby Disney? I don't want to do that. I don't know anybody that does.

Gina Paik & P-R Stark, The Debate Over Internet Governance: Jamie Love IV.g., Berkman Cen-
ter for Internet and Society, at http:llcyber.law.harvard.eduflis99/governancellove.html (2000)
(quoting remarks of Director of Consumer Project on Technology James Love) (on file with the
Duke Law Journal).

690. See, e.g., Karl Auerbach, Platform: Reform of ICANN-Jones Day Must Go,
http://www.cavebear.com/ialclplatform.htm#reform-jdmg (last modified Aug. 10, 2000) (pro-
posing that Jones, Day be replaced as ICANN's lawyers in part because they are too expensive)
(on file with the Duke Law Journal).

691. See generally George J. Mitchell et al., Report of the Special Bid Oversight Commission
(Mar. 1, 1999) (reporting that the IOC's governing structure does not provide adequate ac-
countability), Sydney Morning Herald, http:lwww.smh.com/au/newslcontentlolyscandal/report.
html (on file with the Duke Law Journal).

692. See, e.g., PFIR Statement on Internet Policies, Regulations, and Control, People For
Internet Responsibility, at http://www.pfir.org/statements/policies (July 23, 2000) (calling for "a
completely new, more formally structured, not-for-profit, internationally-based organization")
(on file with the Duke Law Journal).
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While the United States' accession to any such agreement would
most likely resolve the domestic law problems discussed earlier, it
would not do much to solve the underlying public policy problems
that animate those challenges and, in fact, threatens to make them
worse. If the greatest problem with ICANN's relationship with DoC
is that it is making public policy outside of normal channels of ac-
countability, then placing similar power in a supranational or transna-
tional entity equally insulated from the public hardly seems much of
an improvement. Again, the specter of the International Olympic
Committee comes to mind. It is hard to see how an undemocratic so-
lution based on the international system in which a tyranny's vote is
as valid as a democracy's vote would be a material improvement on
ICANN itself. And while it is possible to imagine a body limited to
democratic governments, it is unlikely that the United States and
other democracies would wish to expend the political capital it would
cost to close the door to nations that fail to ensure basic human rights
and representative government.

4. True Stewardship? The White Paper's four principles for
Internet governance were "stability, competition, private bottom-up
coordination, and representation."693 These are good principles, but
only because they are means towards the more fundamental goals of
using the Internet to enhance freedom and increase human wealth
and well-being around the globe. If the United States is going to
retain ultimate control over the root file, it should use this power
wisely, in a manner that both furthers those goals and appears
sufficiently decentralized and transnationalized to calm foreign
concerns regarding U.S. dominance of the Internet.

A decentralized and transnationalized policy is also wise because
it is unlikely that any single group is wise enough to craft criteria for
domain name policy, given all the diverse interests that have an inter-
est in it. As the freest and most robust communications medium since
paper and ink, the Internet offers an enormous potential for enhanc-
ing the freedom of expression, and supporting the rise of democracy,
around the globe.6 ' It offers new ways of sharing information be-

693. Wlhite Paper, supra note 15, at 31,743.

694. See, e.g., Robert H. Anderson et al., Universal Access to E-Mail: Feasibility and Societal
Implications, at http://www.rand.org/publications/MR/MR650 (1995) (on file with the Duke Law
Journal); Dana Ott, Power to the People: The Role of Electronic Media in Promoting Democracy
in Africa, 3 FIRST MONDAY 4 (1998), at http://www.firstmonday.dk/issues/issue3_4/ott/ (on file
with the Duke Law Journal).
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tween nations and peoples. It also offers enormous opportunities for
increased commercial efficiency, the growth of e-commerce, and the
creation of new wealth.

Centralizing control over the creation and naming of TLDs in a
single body such as ICANN seems attractive because leaders in the
technical community have stated that name collisions must be
avoided or the Internet as we know it is in danger.95 In their view,
"stability" requires a hierarchical root. They are far more concerned
about preserving the uniqueness of domains and names than they are
about how many new TLDs are created,6. although there are also
concerns about the orderly creation of new TLDs. But centralization
in policy, just as in routing technology, creates a single point of poten-
tial failure.6" This is unwise. The challenge, therefore, is to find a way
to decentralize policy control over TLDs and names while preserving
uniqueness and preventing too many new TLDs from being created in
a very short space of time.

It turns out that decentralizing yet coordinating TLD policy is
within the reach of DoC in a single new rulemaking. DoC should be-
gin by identifying a relatively small number of policy partners, say,
somewhere between five and thirty. Each policy partner would get a
share of the TLD space to manage, which would give it the opportu-
nity to add an agreed number of TLDs to the root within that space
and to design whatever policy regime it thought was appropriate for
those TLDs.

The policy partners could be, and should be, diverse. In addition
to the United States itself, obvious choices include supra-regional
bodies such as the EU and ASEAN. However, in the interest of
maximizing diversity, domestic and foreign nongovernmental organi-
zations should also be represented.698 Choosing a wide range of policy
partners would make for a much greater private and "bottom-up"

695. See supra note 73 and accompanying text.
696. See supra note 12.
697. That centralized policymaking leads to error-if not tyranny-is perhaps the central

insight of the Framers. Both horizontal separation of powers and federalism (vertical separation
of powers) are structural responses to this insight. See generally THE FEDERALIST No. 28 (Al-
exander Hamilton), No. 51 (James Madison).

698. Perhaps by an elected council from those accredited to the UN, see Directory of
NGOs Associated with DPI, at http://www.un.orglMoreInfolngoklngodirlNGODirAlph/
alphabet.htm (last visited Oct. 1, 2000) (maintaining a directory of such organizations) (on file
with the Duke Law Journal).
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policy formation process than would be possible with a single cen-
tralized organization such as ICANN or DoC itself.

A few prophylactic measures will avoid replicating the due proc-
ess issues raised by the ICANN experience. In its rulemaking, DoC
would need to ensure that its future relationship with its policy part-
ners complies with the Due Process Clause. Selecting participating
foreign governments and supra-national associations carefully should
allow DoC to declare that the selected partners' procedures comply
with due process. Once selected, the governmental partners' decisions
would be subject to minimal process, perhaps only publication with a
very limited challenge procedure before implementation. Constitu-
tional concerns raised by delegations to private parties do not ordi-
narily apply to executive agreements with foreign governments, and
the existence of countervailing constitutional values, including both
comity and the President's foreign affairs powers, also suggests that
an abbreviated procedure would be lawful.' "

In contrast, the legal position of NGOs selected as policy part-
ners would be much the same as ICANN's, and thus require more
careful handling. In particular, DoC would have to set up a more
thorough review process, perhaps one modeled on the SEC's over-
sight of self-regulatory exchanges; at a minimum, the NGOs proposed
actions would need to be published, a federal official would need to
certify that the proposals were fairly arrived at and in the public in-
terest, and comments contesting this determination would need to be
considered.

Portions of the TLD space could be delegated alphanumerically
or by rota. In the first model, the EU, for example, might be given the
right to create TLDs starting with certain letters of the alphabet, or
TLDs of a certain length, or some combination of these constraints.
Each partner would have a set of letter-length combinations for which
it could create up to a defined number of TLDs per year, perhaps
with other spacing constraints to ensure that not too many TLDs are
created simultaneously. The letter-length combinations might either
be assigned with some thought to linguistic appropriateness or simply
by lot.

A pure rota scheme is slightly more complex but avoids the po-
tential arbitrariness of giving some policy partners highly unattractive
letter-length combinations; the winner of "six-letter-groups-starting-

699. The rulemaking portion of the APA does not apply to foreign affairs. See 5 U.S.C.
§ 553(a)(1) (1994).
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with-Z" might otherwise feel justly aggrieved. Once the policy part-
ners have been identified, and perhaps given relative shares if some
are to have a greater number of TLDs than others, a lottery is held
among the partners, with each winner having as many tickets as they
have shares. Tickets are pulled randomly, with the first winner being
allowed to choose whatever TLD it wishes and to create it first. Each
subsequent player can create any TLD except those already spoken
for. In this way, TLD uniqueness is preserved but diversity, subsidi-
arity, and policy decentralization and internationalization are all en-
hanced. The total number of new TLDs can be limited by the number
of tickets pulled in year, and creation dates can be controlled to pre-
vent the possible chaos of large numbers of new TLDs debuting si-
multaneously.

An expansion of the name space in this fashion should serve the
interests of all but one of the "stakeholder" communities interested in
domain name policy. That one exception is, however, significant and
powerful: holders of trademarks, especially famous (and perhaps also
well-known) marks, usually oppose the creation of new TLDs be-
cause they fear the dilutive effects on marks that they have associated
(or wish they had associated) with existing second-level domains in
.com. Some Internet first-movers using common words in .com that
may be too generic to trademark may also wish to prevent competi-
tors from using the same second-level domain in a new TLD. Thus,
for example, cars.com might worry about the creation of a cars.biz.

Generally speaking, the interest of holders of ordinary, non-
famous, trademarks should be helped more than harmed by a sub-
stantial increase in the number of TLDs. Increasing the number of
TLDs certainly creates a risk of confusion, and that is not helpful. But
increasing the number of TLDs also holds out the promise of greatly
increasing the number of firms that can register names corresponding
to their own names.7" Both Delta Air and Delta Faucets will be able
to be delta.something if they want to be. Furthermore, cybersquatting
should quickly decrease as the artificial shortage of attractive names
ends-announce an impending increase in the supply of a previously
rationed commodity and watch the price drop. The main losers
among the holders of ordinary, non-famous, trademarks will be
Internet first-movers who will find their rents caused by the scarcity

700. Since trademarks are limited by geography and type of business, many firms commonly
have the same trademark either for the same goods in different places, or different goods in the
same place.
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of good names to be diminished. All other firms seeking an easy
mnemonic tend to be better off.

The combination of famous mark holders and Internet first-
movers constitutes the making of a blocking coalition in any process
that relies on consensus. An enlightened legislature, or an agency
pursuing an enlightened policy, would be asked to balance these in-
terests against the greater good-note that traditionally a trademark
right, even in a famous name, is a right to seek redress for the com-
mercial misuse of that mark, not to preemptively block all possible
uses, even noncommercial ones. In my opinion, the balance clearly
points towards ending the artificial scarcity of TLDs, preferably by in-
stituting a policy partner program.

Of course, neither Congress nor DoC are necessarily so enlight-
ened at all times. The trademark lobby is politically powerful, and it is
quite possible that it could block any proposal that threatened a large
number of new TLDs. For example, Congress might act to impose an
arbitrary limit on the number of new TLDs in the ICANN-controlled
root. If that happens, however, it is still a preferable outcome to hav-
ing ICANN choose the arbitrary limit (currently set at less than ten).
If Congress or the executive make poor policy choices, they can at
least in theory be punished at the polls. Against ICANN the citizen
currently has no redress at all.

Most Internet users do have one ultimate recourse against over-
centralized control of the DNS: They can switch to an alternate root,
one that does not rely solely, or at all, on the ICANN-regulated root.
Depending on how the new root works, it might supplement or even
entirely replace the legacy system. A supplemental root would mirror
the legacy root's data, and add extra TLDs of its own." Given the
network effect associated with the dominance of the current DNS,(c

701. This is the concept behind the "superroot." See The Stable Implementation of New Top
Level Domains, The SuperRoot Consortium, at httpl/www.superroot.net/ (last visited Oct. 13,
2000) ("The SuperRoot Consortium root is not an alternative to the IANAJICANN legacy root
since we use the IANAICANN legacy root as our foundation. The SuperRoot Consortium root
can be thought of as a 'staging root' for the testing and implementation of new top level do-
mains.") (on file with the Duke Law Journal); supra notes 61, 75 and accompanying text (de-
scribing the alternate root run by the Open Root Server Confederation).

702. See Froomkin, A Commentary on WIPO's Management, supra note 13, 78; Craig
MeTaggart, Governance of the Internet's Infrastructure: Network Policy for the Global Public
Network, § IH.A.2.B, Unit for Internet Studies, at http'/www.internetstudies.org/members/
craimct/thesis/section3.htm (last updated July 25, 2000) (noting that since the early days of net-
worked computing, "the value of being connected was steadily rising as more and more other
networks joined") (on fie with the Duke Law Journal).
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this is a difficult, even costly solution. Moreover, changing roots can
be complex for the average user,7

M and can be blocked upstream by
an ISP.

°4

DoC and ICANN appear to understand that alternate roots
threaten their vision of the Internet, and their control over a critical
component of it. Both DoC and ICANN have gone out of their way
to disable ICANN's policy competitors. Recall that in the tripartite
agreements, DoC required NSI to promise "not to deploy alternative
DNS root server systems," to further "the interest of the smooth, reli-
able and consistent functioning of the Internet."7° More recently,
ICANN's solicitation for applications to create and host new TLDS
listed a number of its criteria for choosing among applications. First
among them-first!-was that the new TLD "should not disrupt cur-
rent operations, nor should it create alternate root systems." 7°6

CONCLUSION

This Article began by repeating the adage that the Internet is no-
toriously decentralized and unhierarchical. But the ICANN story re-
minds us of important ways in which that perception was always false:
a critical portion of the Internet infrastructure relies on a single hier-
archy, one that is subject to capture.

The battle over control of domain name policy is only part of a
larger trend in which the centrifugal forces of the Internet war with
powerful centralizing tendencies. The long-run trend is increasingly
difficult to discern as the two opposing tendencies intensify. On the
one hand, new client software continues the trend of decentralizing
content and services. The recent progression has gone quickly from a
centralized registry that keeps upload/download logs (Napster), to a
decentralized registry with logs (Gnutella), to a decentralized,
anonymized, redundant distribution of objects (Freenet), and will
soon have an encrypted decentralized, anonymized, redundant distri-

703. For example, see the Instructions at http://www.superroot.nethow-to.html (last visited
Oct. 10, 2000) (on file with the Duke Law Journal); see also note 75 (explaining how to access
the ORSC root).

704. My current provider of DSL services, BellSouth, blocks http calls to non-ICANN do-
main names. Oddly, all other protocols, including telnet and ftp, work fine.

705. Amendment 19, supra note 301, § I.B.4.E.
706. Criteria for Assessing TLD Proposals, § 1, at http.//www.icann.orgtldsltld-criteria-

15augOO.htm (Aug. 15, 2000) (on file with the Duke Law Journal).
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bution of objects.' 7 New services promise secure online anonymity.7°

On the other hand, routing topography has gradually concentrated
traffic along a few major thoroughfares, thus drastically concentrating
and centralizing the Internet.7 9 Governments around the world are
also expressing increasing concern about the anarchic forces they fear
the Internet may unleash,71 suggesting that the centralizing trend will
continue to have powerful promoters.

ICANN is only one battleground in this larger conflict, but it
happens to be one that is, or should be, subject to the values of due
process, equal protection, openness, and accountability instantiated in
U.S. public law. It remains true that "nothing is more certain than
that beneficent aims, however great or well directed, can never serve
in lieu of constitutional power. 711 The ultimate problem with DoC's
reliance on ICANN is not the corporation's secretiveness, or its deci-

707. See, e.g., John Markoff, Cyberspace Programmers Confront Copyright Laws, N.Y.
TIMES, May 10, 2000, at Al; Ian Goldberg & David Wagner, TAZ Servers and the Rewebber
Network. Enabling Anonymous Publishing on the World Wide Web, 3 FIRST MONDAY 4 (1998),
at http:l/www.flrstmonday.dkissues/issue3_ 4/goldberglindex.html (on file with the Duke Law
Journal); Andy Oram, Gnutella and Freenet Represent True Technological Innovation, at
http:l/www.oreillynet.comlpublalnetwork/2000/05/12/magazinelgnutella.html (May 12,2000) (on
file with the Duke Law Journal).

708. See, for example, the web page for one such company, ZeroKnowledge Systems, at
http://www.zeroknowledge.com (last visited Oct. 1, 2000) (on file with the Duke Law Journal).

709. See R6ka Albert et al., Error and Attack Tolerance of Complex Networks, 406 NATURE
378 (2000) (suggesting that because the WWW is an "exponential" rather than "scale-free" net-
work, it .is vulnerable to failure at key points), available at http://www.nature.com/cgi-
taf/DynaPage.tafle=/naturefjournal/v406/n6794/fUIV406378aO-fshtml&-jserReference=D823
49ED46B4E09D92A99AAF93F39E898C1 (on file with the Duke Law Journal); see also
Telegeography, Inc., An Atlas of Cyberspace: Topology Maps of Elements of Cyberspace, UCL
Department of Geography, at http:llwww.geog.ucl.ac.uklasalmartinlatlasltopology.html (last
visited Oct. 15, 2000) (mapping Internet as sets of hubs and spokes and showing fractal, but dis-
tinctly centralized, Skitter diagrams of Internet connections) (on file with the Duke Law Jour-
nal).

710. See, e.g., Carl S. Kaplan, French Nazi Memorabilia Case Presents Jurisdiction Dilemma,
N.Y. TIMES, Aug. 11, 2000 (reporting that states are concerned about cross-border offenses,
including hate speech, libel, and fraud), http:llv.nytimes.comllibrary/techlOO/08/cyber/
cyberlaw/Ilaw.html (on file with the Duke Law Journal); Reuters, German Urges Global Rules
on Hate on Web, N.Y. TIMES, June 28, 2000 (reporting the German Justice Minister's call for
global rules against hate speech), http:lwww.nytimes.comlibrary/techO/O6/biztechlarticles
28tech-germany.html (on file with the Duke Law Journal); Leonard R. Sussman, Censor Dot
Gov, at http:/lwww.freedomhouse.orglpfs2OOO/sussman.html (last visited Oct. 4, 2000) (survey-
ing countries' domestic content and access control laws); see also A. Michael Froomkin, The
Empire Strikes Back, 73 CHI.-KENT L. REV. 1101, 1114-15 (1998) (arguing that reactive anti-
democratic supranational agreements by governments frightened by regulatory arbitrage may
be "the great looming Internet irony").

711. Carter v. Carter Coal Co., 298 U.S. 238,238 (1936).
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sions, or its fight against accountability. Rather the problem is that
DoC's reliance on ICANN, and endorsement of its activities, under-
mines basic elements of accountability and due process on which the
administrative state is based. By lending ICANN its control over the
DNS, DoC created a system in which social policy is made not by due
process of law but by something that begins to resemble government-
sponsored extortion. ICANN is able to use its control over the legacy
DNS to impose conditions-on domain name registrants, registrars,
and registries-that owe nothing to the free market or properly con-
stituted regulation and cannot fairly be called "standard making" or
"technical coordination." ICANN's UDRP offers little that a regis-
trant would want, as it creates a third-party benefit potentially avail-
able to any aggrieved trademark holder in the world. ICANN's con-
trol over the DNS also gives it the leverage to demand fees from
other participants in the DNS, especially registrars and registries.

So long as ICANN is making policy decisions, however, DoC's
arrangement with ICANN either violates the APA, for ICANN is
making rules without APA rulemaking, or it violates the nondelega-
tion to private parties doctrine set out in Carter Coal. Were ICANN's
mission to be limited more strictly to technical matters, DoC's reli-
ance on it would not be illegal. An ideal solution to the DNS policy
problem would both redefine ICANN's mission more narrowly and
share out the responsibility for managing the domain name space with
both public and private "policy partners," who would each manage a
unique portion of the top-level domain space in order to ensure a
more decentralized, competitive, robust, diverse and freedom-
enhancing approach to the DNS.
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