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UNIVERSITY OF MIAMI LAW REVIEW

As in the case of sexual orientation, this paradigm's societal
entrenchment and general internalization is one aspect of the formative
circumstances that have helped to shape outsider jurisprudence: given
the immediate conditions and larger background of race discourse dur-
ing its emergence, CRT's ambivalent - or ephemeral - embrace of
diversities based on ethnicity and trans/nationality as integral to
antiracist struggle probably is best understood both as a reflection and
projection of that paradigm's pull.56 But incrementally, as this sympo-
sium displays, our collective learning process has prompted greater criti-
cal awareness of these issues - specifically of the shortcomings that
lurk in paradigmatic binarisms. As a result - and as this and prior
LatCrit symposia aptly illustrate - CRT, LatCrit and other OutCrit
scholars recently have begun to shift from uncritical recyclings of the
traditional Black/white paradigm to multilateral interrogations of
"white-over-Black" norms that support white privilege within communi-
ties of color as well as beyond them. 57

This quick tally is not to suggest that our collective failures of
intersectional analyses regarding sexual orientation, and to a lesser
extent ethnicity or trans/nationality, are the only or most important
results of coalitional ambivalence based on the factors sketched above.
Though ambivalence is implicated in both instances, this tally also does
not imply that these failures are identical phenomena - the Phillips
essay shows how the content and nature of those two moments in our
collective articulation of nonwhite outsider jurisprudence were very dif-
ferent indeed.58  Nor does this tally suggest that the explanations
explored here are the only way to account for the variations that distin-
guish them. While reflecting a basically well-founded and complex, yet
selective, ambivalence over coalitional projects, single-axis analyses that
omit(ted) the position within antiracist politics and discourse of nonAfri-

56. The account provided in the Phillips essay suggests that ethnicity's engagement was more
ephemeral than it was ambivalent, though my own experience suggests to me that it was both. See
Phillips, supra note 2, at 585-90. This engagement also did not lead to a sustained effort to
transcend the dichotomy of the "domestic" and the "international" in antisubordination analysis.
See, e.g., Elizabeth M. Iglesias, Out of the Shadow: Marking bitersections in and Between Asian
Pacific American Critical Legal Scholarship and Latina/o Critical Theory, 40 B.C.L. REv. 349;
19 B.C. THIRD WORLD L.J. 349 (1998) [hereinafter Iglesias, Out of the Shadow] (centering
international relations and transnational identities in developing a collaborative critical theoretical
agenda beyond the Black/White paradigm).

57. See infra notes 142-156 and accompanying text. This move to multilateral, rather than
bilateral, critiques of race relations additionally is counseled by the existence of outgroup tensions,
which can impede all social justice struggles. See supra note 9 and sources cited therein
describing the importance of intergroup justice in antisubordination struggles.

58. The ethnicity lapse was promptly disclaimed, with a programmatic follow-up the next
year, while the sexual orientation avoidance was prolonged for years. It took "an excruciatingly
long time for the Critical Race Theory Workshop to reflect a strong stance against heterosexism."
Phillips, supra note 2, at 125 1.
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AFTERWORD

can American people of color, or of gay/Queer people of color, or of
Black and other nonwhite immigrant communities, or of multiply
diverse peoples of color around the globe, nonetheless entail(ed) both a
critical lapse of intersectional analysis and a denial of sociolegally sig-
nificant diversities among the racialized constituencies of outsider
jurisprudence.59

Finally, and additionally, CRT arose as a "minority" insurrection
emanating from within the established legal culture but cast in opposi-
tion to it. From the outset, then, nonwhite outsider jurisprudence found
itself subject to a disconcerting range of initial establishment reactions,
extending from indifference and skepticism to curiosity and, at times,
even understanding and respect. Still, the palpable and strident hostility
to CRT's explicit and critical race consciousness in the institutional and
intellectual environment prevailing at CRT's inception must be recog-
nized as another specific formative factor in early circumstances and
ambivalence. Though CRT scholars gradually have been appointed and
tenured at even the most exclusive institutions, CRT workshops annu-
ally forced us to confront in both formal and informal conversation the
enervating hostility directed by "home" institutions at CRT scholars
year-round in routine, structural, maybe even "unconscious" ways.6°

And, as CRT gained prominence, attack did not abate; emboldened in
part by a larger onset of reactionary attitudes licensing majoritarian
backlash, initial academic unease devolved into unabashed bashing dur-
ing the second half of CRT's first decade.6

59. It bears mention that this failure is reciprocal; gay and lesbian legal scholarship similarly
seems to assume that sexual minorities are constitutionally white (and middle class). This
assumption has drawn a racial critique of this assumption and its analytical shortcomings. I
describe this critique as "internal" in the sense that it emanates from within lesbian and gay legal
scholarship and is articulated by scholars writing from a sexual minority subject position. See,
e.g., Hutchinson, supra note 27, at 585-90 (analyzing the relevance and class to lesbian and gay
politics and legal discourse); Darren Rosenblum, Queer Intersectionality and the Failure of
Recent Lesbian and Gay 'Victories, 4 LAW & SEXUALITY 83 (1994) (questioning the
transformative value of progress on selected current issues for sexual minority subgroups,
including the trans/bi-gendered); Eric Heinze, Gay and Poor, 38 How. L.J. 433 (1995) (focusing
on the intersection of poverty and same-sex orientation); see also Valdes, Queer Margins, supra
note 48, at 1297 n.12 and additional sources cited therein (discussing similar shortcomings in
sexual orientation legal scholarship).

60. For the foundational critique of "unconscious" racism and its present effects, see Charles
R. Lawrence III, The Id, the Ego, and Equal Protection: Reckoning with Unconscious Racism, 39
STAN. L. REV. 317 (1987).

61. For an overview of attacks on outsider employment of narrative in legal scholarship and
related aspects of CRT's interventions in legal discourse, see Valdes, Foreword - Latinalo
Ethnicities, supra, note 25, at 2 n.3. These attacks have gone so far (afield) as to connect
antisubordination legal theory, including CRT, with antisemitism. See Daniel A. Farber &
Suzanna Sherry, Is the Radical Critique of Merit Anti-Semitic, 83 CAL. L. REV. 853 (1995). More
recently, these attacks have extended into the popular media, outlandishly imputing to CRT the
spectacle (and verdict) of the Simpson murder trial. See, e.g., Jeffrey Rosen, The Bloods and the
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Ironically, and importantly, the suspect gaze of the early years
came not only from dominant quarters of the legal academy. Reflecting
the complexities of racialized politics in this society and profession,
CRT has found itself especially vulnerable to the balking reception it
received from some legal scholars of color. Questioning CRT claims
about "voice" in legal scholarship, the nonwhite critique of CRT was
asserted by "colorblind" scholars of color whose standing derived in part
from nonwhite racial identity - even as they authored texts that dis-
missed or devalued the relevance of racialized identity to scholarly per-
spective and discourse.62 The specific circumstances of CRT's
formation thus raised grave additional doubts: whether the thick racial
politics and set political preferences of a white and wishfully "color-
blind" legal culture would suffocate a nonwhite articulation of critical
legal theory about race, race consciousness and racism.

The impact of these three formative circumstances - societal
heteronormativity, entrenched Black/white binarisms and legal culture's
suspicion of nonwhite race consciousness - in tandem go a long way
toward explaining some of our early and collective failures in intersec-
tional analysis and community-building. Yet the formative influence of
social circumstance was not all that stood behind this coalitional ambiv-
alence. In addition, historical and experiential factors helped set the
stage not only for CRT's emergence but also for our collective con-
flicted relationship to antiessentialist communities and critical coalitions
as vehicles of antisubordination praxis.

B. History and Experience: Equality and Ambivalence

Among the good historical or experiential reasons for CRT's early
sense of ambivalence toward coalitional projects and intersectional poli-
tics is the national experience known as the Civil Rights Movement.
The Civil Rights experience aligned modern, liberal segments of Ameri-
can political society with the antiracist struggle primarily of African
American communities to overthrow this nation's de jure apartheid
regime. This "coalition" succeeded at the basic level of formal
desegregation.

Crits: O.J. Simpson, Critical Race Theory, the Law and the Triumph of Color in America, NEW
REPUBLIC, Dec. 9, 1996, at 27. For a very recent analysis of this campaign to delegitimate CRT
specifically and nonwhite outsider jurisprudence more generally, see Culp, supra note 12.

62. See, e.g., Randall L. Kennedy, Racial Critiques of Legal Academia, 102 HARV. L. REV.
1745 (1989). For rejoinders, see Colloquy, Responses to Randall Kennedy's Racial Critiques of
Legal Academia, 103 HARV. L. REV. 1844 (1990); see also Jerome McCristal Culp, Jr.,
Autobiography and Legal Scholarship and Teaching: Finding the Me in the Legal Academy, 77
VA. L. REV. 539 (1991); Alex M. Johnson, Jr,, Defending the Use of Narrative and Giving
Content to the Voice of Color: Rejecting the hnposition of Process Theory in Legal Scholarship,
79 IOWA L. REV. 803 (1994).
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As a result of that movement, an avalanche of curative statutes was
enacted, amended, interpreted and sometimes enforced earnestly. But
the predominant liberal conception of formal legal equality as a way
station to social colorblindness did not include the vision or will to dis-
mantle racial supremacy and subordination in systematic, material or
fundamental terms. In retrospect, nonwhite scholars have learned that
colorblindness, rather than social justice, was the objective of the Civil
Rights push for formal racial equality.

The Civil Rights experience also taught people of color, and espe-
cially African Americans, that cooperation - coalition - with main-
stream liberalism was possible only at the margin, or at the surface, for a
related reason: because dominant versions of liberal policy view "dis-
crimination" as isolated, temporary or atypical instances of individual
wrongdoing rather than as manifestations of the enduring structures and
patterns of power that permeate American society and are leveraged sys-
temically through the institutions, processes and doctrines of the law.63

This conception of sociolegal reality cramps law's ability to counteract
racism, as many outsider scholars amply have shown. For these reasons,
the Civil Rights experience has not inspired (specifically within CRT)
much confidence in racial, much less intersectional, coalitions.

Also among the good historical reasons for early collective ambiva-
lence toward coalitional possibilities may be the experience with Critical
Legal Studies ("CLS"). Generally, CLS has expressed a postliberal and
antiformalist political sensibility that signals solidarity with CRT, but
CLS ineptitude on racial particularity and its lack of dedication to praxis
or transformation made that movement ultimately ill-suited to the
antisubordination needs of nonwhite scholars and communities. Over
time, these and related CLS characteristics helped to distance it from
CRT despite the postmodern and progressive disposition they share(d).
Though significant affinity always has existed between CLS and CRT,
these two jurisprudential movements represent(ed) a combustible mix of
racialized interests, intellectual stances and normative imperatives that
produced years ago the rupture that helped spawn CRT and nonwhite
outsider jurisprudence. Emanating from a direct confrontation over
questions about nonwhite scholars' place within CLS, that rupture
recalls in stark and subtle ways how white-controlled ventures -
including coalitions - can delimit antiracist objectives.' 4 The CLS/

63. See, e.g., KEY WRITINGS, supra note 14, at xiv-xvii (describing CRT's relationship to the
Civil Rights era). For a general legal account of the Civil Rights Movement, see Mark V.
Tushnet, THE NAACP's LEGAL STRATEGY AGAINST SEGREGATED EDUCATION, 1925-1950 (1987).

64. See KEY WRITINGS, supra note 14, at xvii-xxvii (discussing the CLS/CRT relationship).
See generally Symposium, Critical Legal Studies, 36 STAN. L. REV. I (1984)(collecting various
CLS works). CLS was the most proximate jurisprudential precursor to CRT; CRT was formed in
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UNIVERSITY OF MIAMI LAW REVIEW

CRT experience consequently combines a basic sense of jurisprudential
camaraderie with coalitional caution, which could have reinforced the
early sense of ambivalence that Civil Rights history also has induced.

These promising and complicated but ultimately unfulfilling histor-
ical experiences suggested to early CRT adherents that white-identified
forces espousing liberal and even postliberal viewpoints are likely to
support antiracist reform vigorously only upon the perceived conver-
gence of majority and "minority" interests.65 More generally, these
experiences suggested to CRT's founders and expositors that
majoritarian forces are likely to constrict or compromise antiracist the-
ory and action precisely when "equality" seems about to threaten in fact
the existing (mal)distributions of economic and social goods. These
experiences therefore may be described as recent examples of "uncriti-
cal" collaborations that have continued to influence the early outlook of
outsider jurisprudence on race, law and justice. In addition to the impact
of formative social circumstance and a suspicious legal culture, the dis-
appointments of these recent historical experiences may help to explain
further the early general wariness of dilution or deflection through
uncritical or dysfunctional "coalitions."

C. CRT as Nonwhite Outsider Jurisprudence: A Vehicle of Theory,
Community, Both?

Because CRT's original vision dedicated outsider scholars firmly to
scholarship as well as to community,66 this combination of developmen-

part as a result of events during a CLS conference, which included a confrontation between
scholars of color and white scholars regarding race within CLS. See KEY WRITINGs, supra note
14, at xxiii-xxvii (describing the moment of rupture but noting a basic sense of continuing
political affinity); see also Symposium, Minority Critiques of the Critical Legal Studies
Movement, 22 HARV. C.R.-C.L. L. REV. 297 (1987) (presenting the works that explain why
minority scholars broke with CLS).

65. See generally Derrick A. Bell, Jr., Brown v. Board of Education and the Interest-
Convergence Dilemma, 93 HARV. L. REV. 518 (1980). This divergence, and its consequences, are
alarming from a CRT perspective because CRT is not satisfied with the atomized liberal
conceptions of privilege and prejudice, nor with the liberal antidiscrimination solution of formal
equality. CRT views power and subordination to be structural, rather than atomized, and it seeks
material transformation, rather than formal or marginal reform. See generally KEY WRiTINGS,

supra note 14, at xvi-xxx (describing CRT's critical stance toward racialization in American law
and society); see also Harris, supra note 29, at 759-84 (describing similar points relating to
modernism and postmodemism); Robert A. Williams, Jr., Taking Rights Aggressively: The Perils
and Promise of Critical Legal theory for Peoples of Color, 5 LAW & INEQ. J. 103 (1987) (urging
scholars of color to resist ahistoricism to avoid irrelevancy). For further description of the early
CRT mindset, see John 0. Calmore, Critical Race Theory, Archie Shepp, and Fire Music:
Securing an Authentic Intellectual Life in a Multicultural World, 65 S. CAL. L. REV. 2129 (1992).
For similar or allied analyses, see Alan D. Freeman, Legitimizing Racial Discrimination Through
Antidiscrimination Law: A Critical Review of Supreme Court Doctrine, in 62 MINN. L. REV. 1049
(1978); Gary Peller, Race Consciousness, 1990 DUKE L.J. 758 (1990).

66. See KEY WRITINGS, supra note 14, at xxvii (explaining that, "A thorough mapping of
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tal environment and historical experience was bound to influence out-
sider jurisprudence in both substantive and structural terms.
Substantively, as just noted above, CRT workshops and texts during the
first decade rarely have focused on critiques of sexual orientation and
ethnicities or trans/nationality, and of their interaction with race, to pro-
duce hierarchies of power and networks of privilege both within the
United States and abroad. Only in more recent years, as Phillips argues,
has CRT begun to produce a body of literature reflecting this widened
scope of critical inquiry and interconnection.67 As a result, only now is
the published record beginning to provide inspiration for critical coali-
tions across these (and other) identity categories within and through
CRT specifically.

Structurally, this combination of factors or influences helped to
inspire the original workshop design, which sought to carve out within
the legal academy of this country a "safe space" for the incubation of
antiracist critical theory by creating an intimate and controlled venue.
The workshops were designed to bring together scholars of color each
summer to share and exchange insights based on our reading of pre-
distributed texts, and without the draining omnipresence, or immediate
interference, of white privilege. This structure was designed to provide
opportunities for intellectual support to fertilize CRT as scholarship, as
well as opportunities for personal interaction to foster a sense of com-
munity among the participants. The workshops, in short, would be
CRT's means of re/production in both discursive and human terms.

During the nine-workshop series spanning from 1988 to 1997 based
on this original model, the limited attendance of about 25-35 persons
(including presenters) was determined each year by the workshop plan-
ning committees, which typically relied on attendance lists from prior
years to mail invitations.68 Consequently, access to the workshop has
been "closed" as well as limited, requiring both an initial invitation and
then a prompt acceptance of subsequent invitations. This design inevita-
bly affected the scope and structure of CRT's purpose, discourse and
community, especially because the workshop planning committees
themselves were not structured to promote and balance continuity with
expansion from year to year.

Critical Race Theory must... include a discussion of the role of community-building among the

intellectuals who are associated with it.").

67. See, e.g., CRITICAL RACE THEORY: HISTORIES, CROSSROADS, DIRECTIONS, supra note 8.
The related works of critical race feminists are featured in CRITICAL RACE FEMINISM: A READER,

supra note 44.
68. In addition to relying on the Phillips essay, this account is based both on personal

experience and on oral histories, including the 1996 presentations on early CRT workshops. See

supra note 37; see also KEY WRITINGS, supra note 14, at xxvii (describing workshop origins).
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Yet, balancing continuity and expansion in the workshops, and in
their planning committees, always was important precisely because out-
sider scholarship dedicated itself from the outset to the cultivation of
community, and also because the annual workshops were key instru-
ments in making possible any such cultivation. In addition, the changing
demographics of the legal academy, including the growing diversity of
the professorate of color,69 made the need for this balancing more acute,
as well as crucial to the mission of creating community. Unfortunately,
however, planning committees emerged annually largely from happen-
stance, leaving each year's committee with accumulated folklore and the
prior year's invitation list as its main organizational tool and resource.

With the composition and the consciousness of each year's plan-
ning committee left to the vagaries of individual agency or institutional
exigency, no mechanism ever was created to ensure the balances and
expansions necessary to CRT's continual and collective well-being as a
vanguard discourse and community. This point, and its consequences,
are captured by Phillips' account of the workshops' initial encounter
with "ethnicity": though the initial lapse promptly was disclaimed and
followed up with a programmatic intervention the next year," this his-
tory and programming did not carry forward into the future years -
causing successive workshops to relive, and have to recover from, the
same experience with Black/white binarism inside nonwhite outsider
jurisprudence.7 In this and other instances, workshop programming,
like workshop participation, lacked longterm charting and guidance to
keep the workshop grounded to the original sense of community and
transformation through critical legal theory and praxis. The need for
multiple balances in the structure and staffing of CRT convocations,
specifically to foster a multilateral sense of connection and growth
among geographically dispersed and multiply diverse scholars, never
was adequately theorized or institutionalized as part of the
antisubordination jurisprudential project that we commissioned for
ourselves.72

69. During the 1980s, the academy was diversified along several identity axes, which made
more evident the "rainbow" of colors that constituted the nonwhite population and professorate.
For a critical discussion of these changing demographics, and their relationship to CRT and race-
conscious student activism during the 1980s, see Cho & Westley supra, note 14.

70. Phillips, supra note 2, at 1251-53.
71. See supra notes 51-57 and accompanying text.
72. Of course, this annual experience was not constant, and Phillips' account also makes that

clear in her recounting of the ethnicity story. See Phillips, supra note 2, at 1252. Instead, over the
years, the planning and configuration of the workshops brought together different mixes of varied
viewpoints on various intersectional issues, which in turn produced different workshop
experiences from year to year. Some years, therefore, were "better" than others - that is, in some
years more than others the workshop planners and participants strove consciously to recognize and
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Because the collective learning process taking place during those
years was uneven and inevitably complex, each year pressure arose
anew, and accumulated, over recurring gaps or skews in the program-
matic and physical aspects of the workshop. As intersections became
more like fault lines, opportunities for critical insight and antisubordina-
tion allegiance among and across various overlapping outgroups became
instead sources of semi-essentialized, and probably self-defeating, dis-
cord. Given these stresses, it might be a wonder that the workshops on
the whole were as successful as they clearly have been, and that CRT
has matured and prospered so much during this past decade as the exem-
plar of outsider jurisprudence: despite the above weaknesses, the nine-
workshop series of the first decade did in fact provide a relatively "safe"
space for CRT to unleash a discourse and congeal the beginnings of an
OutCrit community.

LatCrit theory, and the "convergence chronicle" of CRT and Lat-
Crit that the Phillips essay elaborates, provide testament to that progress,
for in many ways LatCrit theory springs from the gains that CRT
posted.73 But to learn from this progress requires us to learn from our
misteps and to remain vigilant against their recurrence. To build on our
early progress, and to account for other significant factors of ambiva-
lence, requires us to practice antisubordination principles and antiessen-
tialist community-building as central to the project of constructing a
nonwhite outsider jurisprudence.

D. Principle Matters: Antiessentialist Essentialism and Social
Transformation in Nonwhite Outsider Jurisprudence

Though CRT's "race" literature in particular continued to thrive
during those years of uncertain transition, the original dedication to
community and cause became increasingly vexed during the second half
of the first decade over an ironic "antiessentialist essentialism" associ-
ated with CRT's ambivalent (non)management of increasingly diversi-
fied identities, demographics and intersections." This internal(ized)
form of essentialism includes the failures of intersectional bent or
inquiry noted above." But the early sense of ambivalence about coali-
tional theory and praxis juxtaposes another important factor against
those historical, experiential and circumstantial stressors. This factor is
a feature of CRT that no doubt is definitive of nonwhite outsider juris-
prudence in both substantive and structural terms: CRT's postmodern

use as a source of strength the legal academy's changing demographics and CRT's
correspondingly expanded intersectional frontiers.

73. See Phillips, supra note 2, at 1251.
74. I thank Jerome Culp for this wording.
75. See supra notes 46-57 and accompanying text.
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foundation in antiessentialist analysis and antisubordination struggle.76

This factor, unlike the ones sketched above, insisted on principle that
outsider scholars resolve our intersectional fears and form critical coali-
tions fueled by a respect for difference in the struggle toward a post-
subordination era.

In contraposition to the developmental, historical and experiential
factors discussed above, the antiessentialist commitment has inclined
CRT (and outsider jurisprudence) most definitely toward coalitional
projects because "intersectionality" and "multiplicity" require skepti-
cism of categorical generalization, single-axis group formations and
unidimensional units of critical analysis.77 Multiplicity and intersection-
ality effectively demand approaches to "race" and racism that entail
coalitional moments and intersectional mindsets. Thus, while history,
experience and circumstance may have tilted us collectively away from
coalitional opportunities, the inclination of our antiessentialist sensibili-
ties toward intersectional (and multidimensional) endeavors demanded
them.

Additionally, outsider scholars' foundational commitment to
antisubordination praxis reinforced antiessenialism's call for serious,

76. The antiessentialist commitment describes a refusal to homogenize units of analysis into a
false monolithic experience devoid of factors such as history, context, particularity and power.
CRT's antiessentialist foundation has been secured primarily by women of color writing from a
CRT perspective. For instance, both Kimberle Crenshaw and Angela Harris have questioned the
reluctance of both antisexist and antiracist discourse to interrogate the intersection of race and
gender. See Crenshaw, supra note 24; Harris, supra note 24. This critique has been questioned
vigorously by some feminist legal scholars. See, e.g., Catherine Mackinnnon, From Practice To
Theory, or What Is a White Woman Anyway?, 4 YALE J.L. & FEMINISM 13 (1991)(responding to
Hardis).

Similar antiessentialist points have been raised about sexual orientation by lesbian feminists.
See, e.g., Elvia R. Arriola, Gendered Inequality: Lesbians, Gay Men, and Feminist Legal Theory,
9 BERKELEY WOMEN'S L.J. 103 (1994) (questioning feminist categories around sex, gender and
sexuality); Patricia A. Cain, Feminist Jurisprudence: Grounding the Theories, 4 BERKELEY
WOMEN'S L.J. 191 (1989-90) (critiquing the invisibility of minority sexual orientations in feminist
analyses of law). More recently, a similar questioning has been trained on the race essentialism of
gay and lesbian legal scholarship. See, e.g., Hutchinson, supra, note 27. Cf. Patricia A. Cain,
Lesbian Perspective, Lesbian Experience, and the Risk of Essentialism, 2 VA. J.L. & POL'Y 43
(1994) (arguing for an unmodified, if temporary, critique of the "lesbian" condition).

The antisubordination commitment describes a postliberal insistence on substantive and
structural "equality" that is meaningful to those who live oppression daily, rather than simply
formal equality. See, e.g., KEY WRITINGS, supra note 14, at xiv-xx (juxtaposing liberal and CRT
views of racial justice); Lawrence, supra note 52, at 824-39 (focusing on racism as a "substantive
societal condition" and urging that analysis be aimed on the actual transformation of such
conditions); Mari Matsuda, Looking to the Bottom: Critical Legal Studies and Reparations, 22
HARV. C.R.-C.L. L. REV. 323 (1987) (urging that scholars "look to the bottom" - focus on the
subordinated - to ground theory, making outsider jurisprudence socially meaningful and
practically relevant).

77. See Crenshaw, supra, note 24 (on intersectionality); Harris, supra, note 24 (on
multiplicity).
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substantive consideration of the linkages between racial and other forms
of injustice. Because material reform requires savvy decisions about the
politics of change, the original ambition of substantive social transfor-
mation in pursuit of justice similarly inclines outsider jurisprudence
toward cross-group alliances capable of producing concrete and lasting
sociolegal progress.7 8 CRT's very principles and intellectual architec-
ture thus impel us toward intersectional analyses and coalitional prac-
tices despite the historical, experiential and circumstantial record that
otherwise might counsel suspicion of jurisprudential (and other) forms
of coalition.

In sum, the combined impact of historical experience and formative
circumstance implanted within today's community of OutCrit scholars a
rationale for circumspection about the value of (at least some) coali-
tional projects. Yet outsider nonwhite jurisprudence from inception has
been conceived and staffed by a richly and multiply diverse group of
critical legal scholars with an expansive sense of social justice - a rich-
ness of ambition enhanced by the changing demographics and
expanding frontiers of the past decade. In turn, this confluence of his-
tory, experience, circumstance and diversity sets the stage for a compar-
ative look at Queer and LatCrit experiments in critical legal theory.
These experiments, as explained below, present significantly different
approaches to, and experiences with, antisubordination discourse and
community. These differences can translate into substantive alterations
of postsubordination vision, and can have a profound impact, for better
or worse, on the collective capacity to realize jurisprudential community
and collaboration in antisubordination struggle.

II. QUEER LEGAL THEORY, LATCRIT THEORY AND CRT:
DIVERSIFYING OUTSIDER JURISPRUDENCE

Events since CRT's founding have witnessed the nascency of allied ju-
risprudential movements, particularly (from my perspective) QueerCrit79

78. CRT scholars repeatedly have noted the importance of recognizing the interlocking nature
of power hierarchies and social conditions. See, e.g., Charles R. Lawrence, III, The Word and the
River: Pedagogy as Scholarship as Struggle, 65 S. CAL. REV. 2231 (1992) (emphasizing the
interconnectedness of teaching, theory and politics in the creation of substantive, enduring
change); Mari J. Matsuda, Beside My Sister, Facing the Enemy: Legal Theory Out of Coalition, 43
STAN. L. REv. 1183, 1189 (1991) (urging anti subordination analyses to "ask the other question" as
a means of theorizing across single-axis group boundaries).

79. Queer legal theory describes a subject position that seeks to dismantle straight supremacy
in law and society, and to oppose its mutually reinforcing interactions with other forms of
oppression, including white supremacy and male supremacy. For one account of "Queer legal
theory," see Valdes, Queers, Sissies, supra note 32, at 344-77. Various recent publications attest
to the proliferation of this identification. See, e.g., Symposium, More Gender Trouble: Feminism
Meets Queer Theory, 6 DIFFERENCES 1 (1994); Symposium, Queer Subjects, 25 SOCIALIST REv. 1
(1995); Symposium, Queer Theory/Sociology: A Dialogue, 12 SocIOLOGICAL THEORY 166
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and LatCrit 8° discourses. In fact, Queer legal theory and LatCrit theory
come onto the jurisprudential scene at roughly the same time - during
the second half of CRT's first decade - but in markedly different ways.
Of these two, as recounted below, only LatCrit theory positions itself
collectively and consciously as aligned with CRT under the rubric of
nonwhite outsider jurisprudence. Due in part to their differences, these
two developments have helped to further diversify and enrich outsider
legal discourse - and to refine and elucidate the lessons that LatCrits
and OutCrits might draw from comparative jurisprudential experience
now and in the next several years.

A. The Queer Position and Nonwhite Outsider Jurisprudence:
Contrasting Experiences, Mutual Lessons,

Pending Connections

During the past few years the "Queer" denomination has been
crafted to signify a self-consciously political and progressive subject
position in scholarly and public discourse. The "Queer" position profess-
edly describes a broadly-conceived antisubordination posture; the
"Queer" position, as initially articulated in New York, San Francisco
and other early venues, explicitly stakes out antiracist, antisexist and
anticlassist as well as antihomophobic commitments. Queer Nation fly-
ers posted in New York, for instance, declared that "Being queer...
means everyday fighting oppression; homophobia, racism, misogyny,
the bigotry of religious hypocrites and our own self-hatred."'" Thus, the
distinction between "Queer" and "lesbian" or "gay" is that the former
signifies - and constantly searches for - a postmodern political identi-
fication while the latter at times amount to essentialized, single-axis

(1994); see also Valdes, supra, at 348 n.1231 (providing additional sources on Queer discourse).
As with CRT and other jurisprudential communities, this movement is multiply diverse. I
therefore discuss it here as a collectivity while understanding that generality of discussion
necessarily tends to oversimplify. My aim is to minimize this effect as relevant to the purpose and
scope of this Afterword. See supra note 29.

80. LatCrit theory is the subject position that centers multiply diverse "Latinas/os" in social
and legal discourse. Seeking solidarity with CRT, LatCrit theory strives to connect critiques of
the Latina/o condition to other experiences and forms of subordination. See Valdes, Poised, supra
note 3, at 56-59. LatCrit theory remains an embryonic enterprise, and it thus bears emphasis at the
outset that its summary description in this Afterword is limited by the brevity of its record. As
with CRT and Queer legal theory, I discuss LatCrit theory as a collectivity for simplicity's sake,
even though I recognize that doing so can elide variety within the collective. See supra notes 29
and 79.

81. Anonymous Queers, Queers Read This (1990), reprinted in LEsBIANS, GAY MEN AND THE
LAw 45-47 (William B. Rubenstein, ed., 1993). The "Queer" subject position therefore is not
limited to persons or groups who identify or are identified as sexual minority members, though at
the present a substantial overlap does exist between "Queer" and persons with minority sexual
orientations. See generally Valdes, Queers, Sissies, supra note 32, at 354-56 (describing the
relationship of minority and majority sexual orientations to Queer positionality).
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identities.82

However, with the relative (and limited) exception chiefly of les-
bian and bisexual exchanges,83 it remains sometimes difficult to ascer-
tain whether "Queer" legal theory actually has come into full existence
specifically in legal culture. As the emergent internal critique of gay
and lesbian legal scholarship argues, sexual orientation legal scholarship
has elided race, ethnicity, class, and gender. Consequently, "gay and
lesbian" (as opposed to "Queer") legal scholarship certainly does exist,
and it has proliferated with impressive (and exciting) momentum, aided
in part by the social consciousness and cultural activism of progressive
Queer nationalists.

In the legal academy, this proliferation began in 1979, with the
first-ever symposium on sexual orientation and the law.84 It has grown
since then, posting significant insights in fields ranging from constitu-
tional to family law, and engaging issues of power and identity familiar
to CRT, LatCrit and other lines of OutCrit inquiry.85 This discourse
undoubtedly is a useful and positive development because it attacks sex-
ual orientation injustice and expands the body of work produced as out-
sider jurisprudence. But, as the emergent internal critique points out,8 6

this mostly unmodified scholarship is limited by its simultaneous failure
to tackle with vigor various issues opened by CRT and outsider inroads
into intersectionality, multiplicity and multidimensionality.

82. Although the "Queer" reclamation stands for expansive and egalitarian antisubordination
consciousness, it sometimes has been operationalized as a white and male force, which has caused
some hesitation about the capacity of a "Queer" movement to practice "Queer" ideals. With this
caveat, and a few others, in mind, it nonetheless seems that Queerness is a valuable construct: it
provides an apt set principles to guide discourse and politics toward the practice of the posited
ideals. See Valdes, Queers, Sissies, supra, note 32, at 360-75 (discussing reservations about
Queerness, urging the net value of the construct, and offering some thoughts on Queer methods
and objectives).

83. Lesbian legal theorists have pushed sexual minority legal discourse to be intersectional
with regard to gender, class and race. See, e.g., Mary Eaton, Homosexual Unmodified:
Speculation on Law's Discourse, Race and the Construction of Sexual Identity, in LEGAL
INVERSIONS: LESBIANS, GAY MEN AND THE POLITICS OF LAW 47 (Didi Herman & Carl Stychin,
eds., 1995); Isabelle R. Gunning, Stories from Home: Tales From the Intersection of Race, Gender
and Sexual Orientation, 5 S. CAL. REV. L. & WOMEN'S STUD. 143 (1995); Cynthia Peterson,
Envisioning a Lesbian Equality Jurisprudence, in LEGAL INVERSIONS, supra at 118; Ruthann
Robson, To Market, To Market: Considering Class in the Context of Lesbian Legal Theories and
Reforms, 5 S. CAL. REV. L. & WOMEN'S STUD. 173 (1995).

84. Sexual Preference and Gender Identity: A Symposium, 30 HASTINGS L.J. 799 (1979).
85. See Valdes, Queer Margins, supra note 48, at 1301-11 (summarizing the development of

sexual orientation legal scholarship since the 1979 symposium).
86. In the past two years an internal critique of gay and lesbian legal scholarship has emerged,

urging a more wide-ranging embrace of intersectional antisubordination analyses in this discourse.
See supra note 59 and sources cited therein critiquing the overall failure of lesbian and gay legal
scholarship to engage intersectional issues, especially those regarding color and class. Helping to
rectify this neglect two law reviews recently held "intersexional" symposia on sexual orientation
and law. See infra note 90 and symposium sources cited therein.
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As with CRT, this limitation no doubt is a function of multiple
factors, including, again, historical experience and developmental cir-
cumstance. 87 In particular, this limitation reflects the impact of societal
white supremacy on gay (and even Queer) consciousness or discourse,
and on the agendas or projects thereby generated. Thus, gay and lesbian
legal scholarship, like early inquiries of nonwhite outsider jurisprudence,
on the whole has failed to enter, or linger at, the intersections of race,
ethnicity and sexual orientation.88 Though both discourses espouse res-
olute and egalitarian antidiscrimination ideals, both have generated a
body of largely unmodified work for reasons that sometimes are shared
and sometimes not.

Perhaps "gay and lesbian legal scholarship" has not yet matured
into "Queer legal theory" in part because it lacks certain structural sup-
ports for the exchange and dissemination of ideas, as well as for the
cultivation of communities and coalitions. For instance, sexual minority
scholars have not created venues like annual summer workshops or reg-
ular conferences of the sort that have helped to fuel the prior and current
development of CRT and feminist legal theory and, most recently, Lat-
Crit.89 Of course, various law reviews have at times organized symposia
devoted to sexual orientation and the law.9° And the American Associa-
tion of Law Schools ("AALS") in 1996 sponsored the first-ever national
workshop on sexual orientation and the law.9 1 However, apart from the
programs and gatherings of the Section on Lesbian and Gay Legal Issues
during the AALS annual meeting,92 sexual minority legal scholars have

87. See Valdes, Queer Margins, supra note 48, at 1301-19 (discussing recent or current
agendas of sexual orientation scholars and activists, and some developmental circumstances that
may help explain the contents and priorities of those agendas).

88. See Hutchinson, supra note 27.
89. For a brief description of the workshops, see supra notes 68-72 and accompanying text;

see also KEY WRITINGS, supra note 14, at xxvii (describing the community-building aspects of
these annual CRT gatherings). Since its formative years, feminist legal discourse similarly has
included regular gatherings designed to foster the formation of scholarly exchanges, texts and
communities. See generally AT THE BOUNDARIES OF LAW: FEMINISM AND LEGAL THEORY (Martha
A. Fineman & Nancy S. Thomadsen eds., 1991).

90. As noted above, the first of these was in 1979 by the Hastings Law Journal. See supra
note 84 and accompanying text. Interestingly, the Hastings Law Journal in 1997 also became the
first law review to hold a second symposium devoted to sexual orientation, a symposium that also
is the first-ever devoted to sexual orientation and "intersexionalities." See Symposium,
Intersexions: The Legal and Social Construction of Sexual Orientation, 48 HASTINGS L.J. 1101
(1997); see also Symposium, InterSEXionality: Interdisciplinary Perspectives on Queering Legal
Theory, 75 DENV. U. L. REv. 1129 (1998)(held in the same year, this symposium also takes sexual
minority legal discourse into intersectional analyses).

91. This program was held in Washington, D.C during October 4-5, 1996.
92. The AALS Section on Gay and Lesbian Legal Issues was established during the 1983

AALS Annual Meeting and held its first formal meeting during the following year's Annual
Meeting. Today the Section holds a program on selected sexual orientation legal issues every year
during the Annual Meeting. In addition, sexual minority academics participate in the Lavender
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instituted no regular form of convocation to introduce and advance criti-
cal, collective and multidimensional discussion of "sexual orientation"
issues. On the whole, we have not established autonomous structures or
programmatic initiatives to affect positively the conditions of our work's
production, nor, more specifically, to bring into existence a Queer con-
ciousness and community within legal culture.93

This collective structural failure inevitably shapes the literature
both in substance and sensibility - both as discourse and community.
Gay and lesbian legal scholarship has produced a record of mostly sin-
gle-axis analyses that reflect and replicate the atomized environments in
which Queer scholars work due, in part, to the fact that sexual minority
"communities" or networks are incipient, if not still inchoate, forma-
tions; though many factors undoubtedly contribute to this status quo, it
seems that those of us writing from a sexual minority subject position
have failed to articulate an advanced conception of Queer legal theory at
least in part because we have not substantially overcome the physical
and cultural conditions of psychosocial isolation that structure sexual
minorityhood in the legal academy, the United States and elsewhere. 94

As with nonwhite outsider jurisprudence, Queer positionality cannot
help but to reflect the conditions preceding and surrounding its
emergence.

Thus, like other discursive formations, both sexual orientation legal
scholarship and current articulations toward Queerness in scholarship
undoubtedly have exhibited racialized, ethnicized, gendered and classed
tendencies that reflect larger cultural hierarchies of privilege and posi-

Law Conference, the now-annual meeting of the National Lesbian and Gay Law Association
("NLGLA").

93. Thus, it seems clear that CRT's substantive and structural record already extends beyond
the current reach of Queer - or sexual orientation - legal scholarship. Even while noting the
shortcomings and costs elaborated earlier, CRT successfully has instituted and maintained regular
convocations in the form of summer workshops to foster both a solid scholarly movement as well
as the beginnings of a community of antisubordination scholars. See supra notes 41-78 and
accompanying text. CRT likewise has forged and advanced concepts like multiplicity,
intersectionality and multidimensionality that evince a sophistication still elusive in single-axis
sexual minority legal discourse. See supra notes 24 and 27 and sources cited therein on these and
similar concepts. Yet the overall record of intersectional selectivity noted above also shows that
nonwhite outsider jurisprudence, as we have crafted it to date, does not quite extend as far as the
egalitarian Queer credo might take us regarding antisubordination structure, scope, theory and
community. See supra notes 46-57 and accompanying text.

94. For a solid and succinct account of sexual minorityhood's emergence in this country
during the mid-Twentieth Century, see John D'Emilio, SEXUAL POLITICS, SEXUAL COMMUNITIES:
THE MAKING OF A HOMOSEXUAL COMMUNITY IN THE UNITED STATES, 1940-1970 (1983); see also
Francisco Valdes, Acts of Power, Crimes of Knowledge: Some Observations on Desire, Law and
Ideology in the Politics of Expression at the End of the Twentieth Century, I IOWA J. GENDER,
RACE & JUSTICE 213 (1997) (discussing the use of law to suppress, and thus isolate and
invisibilize, the social and cultural expression of minority sexual orientation identities).
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