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negligible benefit to individual apartment owners. Whether or not home-
stead exemption should be extended to each apartment in the full five
thousand dollar amount is purely a policy matter.)'? Should the ex-
tension be deemed desirable an amendment to Article 10, Section 7 of
the Constitution will be necessary, absent a more liberal construction
of the existing provisions by the Supreme Court of Florida.!*?

18. COLLECTION OF DELINQUENT ASSESSMENTS—PRIORITY OF LIEN

The Model Statute deals with the problem of unpaid common ex-
penses by providing that all sums assessed by the association as common
expenses chargeable to any apartment, but unpaid, shall constitute a
lien on the apartment.’** This lien is to be prior to all other liens except
tax liens and first mortgage liens,"’® and may be foreclosed by the man-
ager or board of directors in the same manner as a mortgage. That the
association needs some effective means of collecting common expenses
from delinquent owners is obvious. But, the wisdom of granting the as-
sociation a lien prior to all other liens, except tax liens and first mortgage
liens, appears doubtful. This provision places the association in the posi-
tion of a permanent second mortgagee. The hardship that this can create
is best illustrated by example. An apartment owner with a relatively
small first mortgage may be compelled to sell his apartment and take a
purchase money second mortgage as part of the purchase price. At the
time of the sale and recording of the second mortgage there may have
been no unpaid common expenses. Subsequently the purchaser may be-
come delinquent in the payment of common expenses. At this point the
erstwhile second mortgagee will have become a third mortgagee by
operation of the statute, and the “second mortgagee” (now third) may
be forced to redeem by paying the common-expenses incurred by his
purchaser. The only protection the “second mortgagee” would have
would be by way of provision for acceleration of the note and mortgage
for non-payment of common expenses. This would be but slight protec-
tion and would not alleviate the loss of priority. Needless to say, the
procuring of secondary financing under this condition would be most
difficult.

On the other hand, it can be argued that the apartment owners
must have some effective means of collecting common expenses from
recalcitrant neighbors. A suit against the delinquent owner to recover a

112. With the rising costs of local government the state legislature can be expected to
hold the line on any further extension of homestead tax exemption benefits.

113. Since the full $5,000 exemption is to be denied apartment owners on the basis of a
judicial construction of the Florida Constitution, it would seem that a constitutional
amendment would be necessary to change the result. It is extremely doubtful that a statute
will accomplish the purpose. It is submitted however, that the court could, on a re-examination
of the problem, construe the term dwelling house to include condominium apartments.

114. Appendix A, MopEL STATUTE § 23(a).

115, Ibid.
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money judgment is also provided for in the Act.'® This, however, does
not afford sufficient protection to the other owners. It appears that the
problem will reduce itself to a legislative determination of who needs
more protection—the apartment owners or junior lien holders.

The Act further provides that when the first mortgagee obtains title
to an apartment as a result of foreclosure of the first mortgage he shall
not be liable for the share of the common expenses or assessments charge-
able to that apartment which became due prior to the acquisition.’'” The
same privilege is accorded to any purchaser at the foreclosure sale.'8
The unpaid expenses attributable to the foreclosed apartment are then
deemed to be part of the general common expenses and are collectible
from all the apartment owners, including the acquirer, in accordance
with the percentages assigned in the Declaration.

This provision appears to grant to the first mortgagee an additional
measure of protection. However, since his. lien ‘is deemed to be prior
to the lien for common expenses,'? it is difficult to see why he could not
wipe out the lien for common expenses in his foreclosure suit and escape
liability for these expenses in the absence of such a statutory provision.
At most, the provision appears only to avoid the necessity of naming the
other apartment owners (or the association) as party. defendants.

19. JOINT AND SEVERAL LIABILITY OF GRANTOR AND GRANTEE
FOR UNPAID COMMON EXPENSES

The vendee who purchases a condominium apartment from its
owner in a voluntary sales transaction does not fare quite as well as the
vendee who purchases at a foreclosure sale. The former is to be jointly
and severally liable with his grantor for all unpaid assessments accruing
to the apartment up to the time of the conveyance.!?® The Act does
provide that the vendee shall be entitled to a statement from the manager
setting forth the unpaid assessments.’®® The apartment is not to be sub-

ject to a lien for any unpaid assessments in excess of those set out in the
statement.!??

/

This section indicates a caveat for abstract companies, title ex-
aminers, and in particular for attorneys who may represent the pur-
chaser of a condominium apartment. In addition to checking for unpaid
taxes and similar items these people will have to check for unpaid assess-

116. Ibid.

117. Appendix A, MopeL STaTUTE § 23(b). It seems obvious that this provision is
included to protect the FHA as insuror of the first mortgage.

118, Ibid.

119. Appendix A, MopEL StaTUuTE § 23(a).

120. Appendix A, MopEL STATUTE § 24.

121. Ibid.

122. Ibid. The effect of the statement from the apartment manager is similar to that of -
an estoppel certificate. i
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ments for common expenses. The attorney who represents the purchaser
will want to obtain an estoppel certificate from the building manager as
well as the usual estoppel letter obtained generally only from mortgagees.

20. DISPOSITION OF THE PROPERTY IN THE EVENT OF
DAMAGE OR DESTRUCTION

The question of disposition of the property in the event of damage
or destruction is intriguing. If the reader will picture for a moment the
sight of a large apartment building destroyed beyond repair he will get
some insight into the problem. But, if he will picture instead lines drawn
in space representing the boundaries of the individual apartments, both
horizontal and vertical, all sitting atop a vacant tract of land, he will
begin to see the problem. As a result of severe damage a building may
be destroyed as a livable structure, but the legal structure of title created
by the condominium will survive. This means that the apartment owners
will continue to be tenants in common in the land and in the air space
that was formerly occupied by corridors, hallways, staircases, elevator
shafts, walls and other common areas and facilities. However, each apart-
ment owner will retain fee title to the cube of airspace formerly occupied
by his apartment. This legal structure can produce a series of difficulties
and controversies.

The first question that arises is—do we rebuild or don’t we? If it is
decided by @/l of the owners to rebuild there are no remaining problems
that are unsolvable. By cross conveyances all of the individually owned
apartments can be made into tenancies in common, leaving the entire
property, land and air space, as a tenancy in common in accordance with
the percentages assigned in the Declaration. Rebuilding can then proceed,
and, upon completion, new conveyances can be made creating the con-
dominium structure. A similar procedure can be followed if all of the
owners decide to sell the property.

The problems arise when some of the owners wish to rebuild and
others wish to sell. Or, if they all wish to rebuild, and there is a difference
in opinion as to what type of new building shall replace the old one.
Conceivably, some obstinate owner may wish to retain title to his air-
space without rebuilding (there’s always one in every crowd). Complicate
these disputes with the desires of mortgagees and other lienors, who re-
tain their liens on the individual plots of air space, should there be
insufficient insurance funds with which to satisfy them,'*® and you can
come up with a legal and practical Frankenstein.

In an attempt to solve this problem the Model Act provides that
a fizxed number of days should be allowed for the owners to decide to

123. For a discussion of the insurance problem in condominiums see discussion at III.
B. 21 infra.
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rebuild. If no decision is reached within the time set, the property is
deemed to be owned in common by all the apartment owners'** in ac-
cordance with the percentages of undivided interest in the common areas
and facilities, as set out in the Declaration.’*® Liens affecting the in-
dividual apartments are to be transferred to the percentage of undivided
interest of the apartment owner in the tenancy in common, in accordance
with the existing priority.'*® The property is then to be subject to an
action for partition by any apartment owner.'??

The suggested statutory solution appears to be both equitable and
practical, particularly if it is coordinated with adequate insurance. How-
ever, this portion of the statute appears to be clearly violative of the Rule
Against Perpetuities. It is to be remembered that any interest in land
that may not vest within lives in being and twenty-one years is void.
Certainly the building may not be destroyed within lives in being and
twenty-one years. It therefore seems necessary that the proposed statute
be amended to include a provision specifically excepting its effect from
the Rule Against Perpetuities.

It has been suggested that the problem might be solved through the
use of a determinable fee.'*® According to this plan the fee would termi-
nate and revert to the owners as tenants in common upon destruction of
the building. However, a Florida statute'®® provides that no reverter
provision contained in a deed shall be valid and binding for more than
twenty-one years from the date of the deed. This statute is even more
restrictive than the Rule Against Perpetuities. Under the latter rule a
skillful draftsman can extend the validity of a future interest for a
period far in excess of twenty-one years. Perhaps the legislature should
except condominiums from this statute insofar as it affects provisions for
disposition of the property in the event of damage or destruction. In the
absence of a statute excepting condominiums from the Rule Against
Perpetuities and from the effects of section 689.18 of the Florida Statutes,
the problem appears to be unsolvable.

21. INSURANCE

The Model Statute is silent on the subject of insurance as it relates
to condominium. This silence may indicate that the drafters of the Act
believe that the decision of what type of insurance to buy and whether
it is to be bought for the entire building in one policy or by the individual
apartment owners, should be made by the condominium promoters or

124, Appendix A, MopEL STATUTE § 26(a).

125. Appendix A, MopeL StaTutE § 26(b).

126. Appendix A, MobeL STATUTE § 26(c).

127. Appendix A, MopEL STATUTE § 26(d).

128. See Comment, Community Apartments: Condominium or Stock Cooperative, 50
Carrr. L. Rev. 299, 303 (1962).

129. Fra. Stat. § 689.18(4) (1961).
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the condominium management. It seems preferable that insurance ex-
pense be made a common expense and that a single policy be written
for the entire building to insure against loss or damage by fire, windstorm
and other hazards. This single policy method will provide a uniformity
of coverage and will insure that the entire building is adequately in-
sured.’® Individual owners would remain free to insure their own apart-
ments separately for their own benefit. Attention should also be given
to the problem of liability insurance, to protect the apartment owners
from tort liability arising from injuries on the premises to third parties.'3!

IV. CoNDOMINIUM AND FEDERAL INCOME TAXATION

The taxpayer who owns his own home has several tax advantages
over the taxpayer who rents a home or an apartment. It is generally
agreed that a condominium owner will qualify as a home owner within
the meaning of the Internal Revenue Code.'®?

The Code provides that a home owner need not recognize gain on
the sale of his home if he invests in a new home within a year of the
sale of his old home, provided that the old and the new homes have been
his principal place of residence.'®® Certainly, a condominium owner meet-
ing these requirements should be granted the same treatment. However,
a word of caution is necessary. The requirement that the home be the
principal residence may disqualify a taxpayer who maintains another
residence. This qualification may have particular relevancy to the Florida
area. A strong appeal is being made to northern residents to purchase an
apartment in Florida to be used for the “winter season.” The main thrust
of this appeal is that the winter resident can “carry” his own apartment
in Florida for less money than it would cost him for hotel accommoda-
tions for himself and his family during the winter season. A northern
resident who purchases a condominium apartment under these conditions
may find, upon selling the apartment, that he must recognize gain.

In addition to the advantages of non-recognition of gain on the sale
of his apartment, the condominium owner should be entitled to a deduc-
tion for property taxes'®* and for interest paid on mortgage indebted-
ness.'3

130. In a large building the policy will, of necessity, be amended often to show the
interests of the various mortgagees. Each mortgagee will want a copy. Some mortgagees will
require proof that the premiums on the policy are being kept current. Mortgagees may
require that insurance premiums be paid to them by the individual apartment owner-
mortgagor, so that they may pay the premiums directly to the insurance company.

131. See discussion at III. B. 7 supra.

132. The location of the condominium “home” in airspace should not cause the Internal
Revenue Service to deny to its owner the tax advantages enjoyed by the taxpayer who owns
a home on terra firma.

133. InT. REV. CoDE of 1954, § 1034.

134. InT. REV. CoDE of 1954, § 164.

135. InT. REv. CopE of 1954, § 163(a).
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A word of caution is necessary for condominium promoters. Care
should be taken in organizing the condominium management associa-
tion so that it does not have the tax characteristics of a corporation.'®
An organization having more corporate characteristics than non-corporate
characteristics may be taxed as a corporation, regardless of its legal status
under state law.'®” This might create problems for those condominiums
which have considerable commercial rental space, such as ground floor
retail stores. The Treasury has established six characteristics which,
taken together, may cause an unincorporated association to be taxed as
a corporation.’®® These characteristics are: (1) associates, (2) free trans-
ferability of interest,’®® (3) continuity of life,’** (4) centralization of
management,™** (5) limited liability,"** and (6) an objective to carry on
- business and divide the gains therefrom.

If it is anticipated that the association of apartment owners may
show a profit from rental of common areas or from other sources, steps
should be taken to see that the association does not fit the Treasury’s
corporate characteristics. Obviously, the association has associates. The
presence of “profits” from rental space may indicate the presence of the
“profit objective” characteristic. The easy alienability of apartments
indicates the presence of the “transferability of interest” characteristic,
and there appears to be a continuity of life inherent in the condominium
structure. Thus, at least four of the six characteristics of a corporation
may be present in a given condominium. Care should be exercised to
minimize the effect of these characteristics.

The profit objective may be minimized, or eliminated entirely, by
providing for low annual assessments for common expenses. This will
allow the management to apply rental income to the payment of common
expenses without showing a profit. Should a deficit arise, a special assess-
ment can be used to overcome it. This procedure can eliminate any
chance of profit.

The centralized management characteristic will probably not be
found to exist if the management does not have the exclusive and in-
dependent authority to make management decisions.’*® Accordingly, it
is suggested that the Declaration contain a specific provision that the
tenant owners have the right to direct the building management to carry
out their will. '

136. See InT. REV. COoDE of 1954, § 7701(a)(3).
137. Treas. Reg. § 301.7701-2(a)(3) (1960).
138. Treas. Reg. § 301.7701-2(a) (1) (1960).
139. Treas. Reg. § 301.7701-2(e) (1960).

140. Treas. Reg. § 301.7701-2(b) (1960).

141, Treas. Reg. § 301.7701-2(c) (1960).

142. Treas. Reg. § 301.7701-2(d) (1960).

143. Treas. Reg. § 301.7701-2(c) (1960).
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V. CoNcLuUsION

The condominium concept may be a useful tool in solving our grow-
ing urban housing problems. The concept of cooperative living, with its
characteristic advantage of economy, coupled with the advantages of
individual home ownership may be united in a single enterprise. Sub-
stantial savings can be effected in local governmental expenses through
the extensive use of condominiums. The subdivision of one hundred lots
for residences must occupy an area of thirty to forty acres, encompassing
perhaps six city blocks. The same one hundred residences can easily be
accommodated in an area of three or four acres, encompassing one half
of a city block, through the use of condominiums. The economy in land
use is apparent. But beyond mere land economy, there is available even
greater forms of economy. Less lineal footage of roads, sewer and water
lines and other utility lines are necessary to service a one-hundred-unit
condominium than would be necessary to service a one-hundred-unit
conventional subdivision. This means not only a lower initial cost, but a
lower cost of maintenance and repair. This same type of economy may
be effected in municipal transportation and communication. In short, the
extensive use of condominiums may curtail the ever increasing tax burden
brought about by urban sprawl while preserving for the participants
many of the advantages of home ownership.

Undoubtedly the condominium form may be used in Florida today,
without special legislation.’** The promoters must use great care in
preparing the condominium documents, so that many of the legal and
practical problems discussed herein can be avoided.

The condominium purchaser must use even greater care in examining
the condominium documents, for he will be the party to bear the greatest
loss in the event of error or lack of foresight in preparation of the instru-
ments.

However, it seems imperative that Florida have condominium legis-
lation to guide both promoters and buyers. There are many condominium
problems which cannot be adequately solved without legislation. Further,
there is great danger of a lack of uniformity in the method of creating
the condominium form. Legislation already passed in other states'*®
and under consideration in still more states, indicates that other legisla-
tures recognize the urgency of the problem. The FHA Model Statute may
serve as an excellent basis for Florida legislation. But, the legislature
should go beyond the proposed Act and should endeavor to solve those
problems which are not solved by the Model Statute. Proper legislation
now will prevent many condominium problems from arising in the
future.

144, Fra. AT’y GEN. OP. 061-190 (Dec. 11, 1961).
145. See note 28 supra.



1962] CONDOMINIUMS 173

Condominium purchasers need that protection from poorly con-
ceived condominium schemes that only well planned legislation can give
them. The time for legislative action is now. Many condominiums are
already under construction or in the planning stage in Florida. To hesi-
tate is to invite confusion and unnecessary litigation. Condominium must
not be allowed, by neglect, to become synonymous with pandemonium.

APPENDIX A
MODEL STATUTE FOR CREATION OF APARTMENT OWNERSHIP

Section 1: Apartment Ownership Act. This Act shall be known as the “Apart-
ment Ownership Act.”

Section 2: Definitions. As used in this Act, unless the context otherw1se requires:

(a) “Apartment” means a part of the property intended for any type of
independent use, including one or more rooms or enclosed spaces located on one
or more floors (or part or parts thereof) in a building, and with a direct exit
to a public street or highway or to a common area leading to such street or
highway.

(b) “Apartment owner” means the person or persons owning an apart-
ment in fee simple absolute and an undivided interest in fee simple estate of
the common areas and facilities in the percentage specified and established in
the Declaration. ‘

(c) “Apartment number” means the number, letter, or combination
thereof, designating the apartment in the Declaration.

(d) “Association of apartment owners” means all of the apartment owners
acting as a group in accordance with the Bylaws and Declaration.

(e) “Building” means a building, containing five or more apartments, or
two or more buildings, each containing two or more apartments, with a total of
five or more apartments for all such buildings, and comprising a part of the
property.

(f) “Common areas and facilities,” unless otherwise provided in the

Declaration or lawful amendments thereto, means and includes:

(1) The land on which the building is located;

(2) The foundations, columns, girders, beams, supports, main walls,
roofs, halls, corridors, lobbies, stairs, stairways, fire escapes, and
entrances and exits of the building;

(3) The basements, yards, gardens, parking areas and storage spaces;

(4) The premises for the lodging of janitors or persons in charge of
the property;

(5) Installations of central services such as power, light, gas, hot and
cold water, heating, refrlgeratlon air conditioning and incinerat-
ing;

(6) The elevators, tanks, pumps, motors, fans, compressors, ducts

and in general all apparatus and installations existing for common
use;
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(7) Such community and commercial facilities as may be provided
for in the Declaration; and

(8) All other parts of the property necessary or convenient to its
existence, maintenance and safety, or normally in common use.

(g) “Common expenses” means and include:

(1) All sums lawfully assessed against the apartment owners by the
Association of Apartment Owners;

(2) Expenses of administration, maintenance, repair or replacement
of the common areas and facilities;

(3) Expenses agreed upon as common expenses by the Association
of Apartment Owners;

(4) Expenses declared common expenses by provisions of this Act,
or by the Declaration or the Bylaws.

(h) “Common profits” means the balance of all income, rents, profits and
revenues from the common areas and facilities remaining after the deduction of
the common expenses.

(i) “Declaration” means the instrument by which the property is sub-
mitted to the provisions of this Act, as hereinafter provided, and such Declara-
tion as from time to time may be lawfully amended.

(j) ‘“Limited common areas and facilities” means and include those com-
mon areas and facilities designated in the Declaration as reserved for use of
certain apartment or apartments to the exclusion of the other apartments.

(k) “Majority” or “Majority of apartment owners” means the apartment
owners with 519% or more of the votes in accordance with the percentages as-
signed in the Declaration to the apartments for voting purposes.

(I) “Person” means individual, corporation, partnership, association,
trustee or other legal entity.

(m) “Property” means and includes the land, the building, all improve-
ments and structures thereon, all owned in fee simple absolute and all ease-
ments, rights and appurtenances belonging thereto, and all articles of personal
property intended for use in connection therewith, which have been or are
intended to be submitted to the provisions of this Act.

Section 3: Application of Act. This Act shall be applicable only to property,
the sole owner or all of the owners of which submit the same to the pro-
visions hereof by duly executing and recording a Declaration as hereinafter
provided.

Section 4: Status of the Apartments. Each apartment, together with its un-
divided interest in the common areas and facilities, shall for all purposes
constitute real property.

Section 5: Ownership of Apartments. Each apartment owner shall be entitled
to the exclusive ownership and possession of his apartment.

Section 6: Common Areas and Facilities:

(a) Each apartment owner shall be entitled to an undivided interest in
the common areas and facilities in the percentage expressed in the Declaration.
Such percentage shall be computed by taking as a basis the value of the apart-
ment in relation to the value of the property.
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(b) The percentage of the undivided interest of each apartment owner
in the common areas and facilities as expréssed in the Declaration shall have
a permanent character and shall not be altered without the consent of all of
the apartment owners expressed in an amended Declaration duly recorded. The
percentage of the undivided interest in the common areas and facilities shall
not be separated from the apartment to which it appertains and shall be deemed
to be conveyed or encumbered with the apartment even though such interest is
not expressly mentioned or described in the conveyance or other instrument,

(c) The common areas and facilities shall remain undivided and no
apartment owner or any other person shall bring any action for partition or
division of any part thereof, unless the property has been removed from the
provisions of this Act as provided in Sections 16 and 26. Any covenant to the
contrary shall be null and void.

(d) Each apartment owner may use the common areas and facilities in
accordance with the purpose for which they were intended without hindering
or encroaching upon the lawful rights of the other apartment owners.

(e) The necessary work of maintenance, repair and replacement of the
common areas and facilities and the making of any additions or improvements
thereto shall be carried out only as provided herein and in the Bylaws.

(f) The Association of Apartment Owners shall have the irrevocable
right, to be exercised by the Manager or Board of Directors, to have access
to each apartment from time to time during reasonable hours as may be neces-
sary for the maintenance, repair or replacement of any of the common areas
and facilities therein or accessible therefrom, or for making emergency repairs
therein necessary to prevent damage to the common areas and facilities or to
another apartment or apartments.

Section 7: Compliance with Covenants, Bylaws and Administrative Provisions.
Each apartment owner shall comply strictly with the Bylaws and with the
administrative rules and regulations adopted pursuant thereto, as either
of the same may be lawfully amended from time to time, and with the
covenants, conditions and restrictions set forth in the Declaration or in
the Deed to his apartment. Failure to comply with any of the same shall
be ground for an action to recover sums due, for damages or injunctive
relief or both maintainable by the Manager or Board of Directors on
behalf of the Association of Apartment Owners or, in a proper case, by an
aggrieved apartment owner.

Section 8: Certain Work Prohibited. No apartment owner shall do any work
which would jeopardize the soundness or safety of the property, reduce the
value thereof or impair any easement or hereditament without in every
such case the unanimous consent of all the other apartment owners being
first obtained.

Section 9: Liens Against Apartments; Removal from Lien; Effect of Part Pay-
ment.

(a) Subsequent to recording the Declaration as provided in this Act,
and while the property remains subject to this Act, no lien shall thereafter arise
or be effective against the property. During such period liens or encumbrances
shall arise or be created only against each apartment and the percentage of
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undivided interest in the common areas and facilities, appurtenant to such
apartment, in the same manner and under the same conditions in every respect
as liens or encumbrances may arise or be created upon or against any other
separate parcel of real property subject to individual ownership; Provided
that no labor performed or materials furnished with the consent or at the request
of an apartment owner or his agent or his contractor or subcontractor, shall
be the basis for the filing of a lien pursuant to the Lien Law against the apart-
ment or any other property of any other apartment owner not expressly con-
senting to or requesting the same, except that such express consent shall be
deemed to be given by the owner of any apartment in the case of emergency
repairs thereto. Labor performed or materials furnished for the common areas
and facilities, if duly authorized by the Association of Apartment Owners, the
Manager or Board of Directors in accordance with this Act, the Declaration or
Bylaws, shall be deemed to be performed or furnished with the express consent
of each apartment owner and shall be the basis for the filing of a lien pursuant
to the Lien Law against each of the apartments and shall be subject to the
provisions of subparagraph (b) hereunder.

(b) In the event a lien against two or more apartments becomes effective,
the apartment owners of the separate apartments may remove their apartment
and the percentage of undivided interest in the common areas and facilities
appurtenant to such apartment from the lien by payment of the fractional or
proportional amounts attributable to each of the apartments affected. Such
individual payment shall be computed by reference to the percentages ap-
pearing on the Declaration. Subsequent to any such payment, discharge or other
satisfaction the apartment and the percentage of undivided interest in the com-
mon areas and facilities appurtenant thereto shall thereafter be free and clear
of the lien so paid, satisfied or discharged. Such partial payment, satisfaction
or discharge shall not prevent the lienor from proceeding to enforce his rights
against any apartment and the percentage of undivided interest in the common
areas and facilities appurtenant thereto not so paid, satisfied or discharged.

Section 10: Common Profits and Expenses. The common profits of the property
shall be distributed among, and the common expenses shall be charged to,
the apartment owners according to the percentage of the undivided interest
in the common areas and facilities.

Section 11: Contents of Declaration. The Declaration shall contain the follow-
ing particulars:

1. Description of the land on which the building and improvements are
or are to be located.

2. Description of the building, stating the number of stories and base-
ments, the number of apartments and the principal materials of which
it is or is to be constructed.

3. The apartment number of each apartment, and a statement of its
location, approximate area, number of rooms, and immediate common
area to which it has access, and any other data necessary for its proper
identification.

4. Description of the common areas and facilities.

5. Description of the limited common areas and facilities, if any, stating
to which apartments their use is reserved.
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6. Value of the property and of each apartment, and the percentage of
undivided interest in the common areas and facilities appertaining to
each apartment and its owner for all purposes, including voting.

7. Statement of the purposes for which the building and each of the
apartments are intended and restricted as to use.

8. The name of a person to receive service of process in the cases here-
inafter provided, together with the residence or place of business of
such person which shall be within the city or county in which the
building is located.

9. Provision as to the percentage of votes by the apartment owners
which shall be determinative of whether to rebuild, repair, restore,
or sell the property in the event of damage or destruction of all or
part of the property.

10. Any further details in connection with the property which the person
executing the Declaration may deem desirable to set forth consistent
with this Act.

11. The method by which the Declaration may be amended, consistent
with the provisions of this Act.

Section 12: Contents of Deeds of Apartments. Deeds of apartments shall in-
clude the following particulars:

1. Description of the land as provided in Section 11 of this Act, or the
post office address of the property, including in either case the liber,
page and date of recording of the Declaration.

2. The apartment number of the apartment in the Declaration and any
other data necessary for its proper identification.

3. Statement of the use for which the apartment is intended and restric-
tions on its use.

4. The percentage of undivided interest appertaining to the apartment in
the common areas and facilities.

5. Any further details which the grantor and grantee may deem desirable
to set forth consistent with the Declaration and this Act.

Section 13: Copy of the Floor Plans to Be Filed. Simultaneously with the
recording of the Declaration there shall be filed in the office of the record-
ing officer a set of the floor plans of the building showing the layout, loca-
tion, apartment numbers and dimensions of the apartments, stating the
name of the building or that it has no name, and bearing the verified state-
ment of a registered architect or licensed professional engineer certifying
that it is an accurate copy of portions of the plans of the building as filed
with and approved by the municipal or other governmental subdivision
having jurisdiction over the issuance of permits for the construction of
buildings. If such plans do not include a verified statement by such architect
or engineer that such plans fully and accurately depict the layout, location,
apartment numbers and dimensions of the apartments as built, there shall
be recorded prior to the first conveyance of any apartment an amendment
to the Declaration to which shall be attached a verified statement of a
registered architect or licensed professional engineer certifying that the
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plans theretofore filed, or being filed simultaneously with such amendment,
fully and accurately depict the layout, location, apartment numbers and
dimensions of the apartments as built. Such plans shall be kept by the
recording officer in a separate file for each building, indexed in the same
manner as a conveyance entitled to record, numbered serially in the order
of receipt, each designated “apartment ownership,” with the name of the
building, if any, and each containing a reference to the liber, page and date
of recording of the Declaration. Correspondingly, the record of the Declara-
tion shall contain a reference to the file number of the floor plans of the
building affected thereby.

Section 14: Blanket Mortgages and Other Blanket Liens Affecting an Apartment
at Time of First Conveyance. At the time of the first conveyance of each
apartment, every mortgage and other lien affecting such apartment, in-
cluding the percentage of undivided interest of the apartment in the
common areas and facilities, shall be paid and satisfied of record, or the
apartment being conveyed and its percentage of undivided interest in the
common areas and facilities shall be released therefrom by partial release
duly recorded.

Section 15: Recording. )

(a) The Declaration, any amendment or amendments thereof, any instru-
ment by which the provisions of this Act may be waived, and every instrument
affecting the property or any apartment shall be entitled to be recorded. Neither
the Declaration nor any amendment thereof shall be valid unless duly recorded.

(b) In addition to the records and indexes required to be maintained by
the recording officer, the recording officer shall maintain an index or indexes
whereby the record of each Declaration contains a reference to the record of
each conveyance of an apartment affected by such Declaration, and the record
of each conveyance of an apartment contains a reference to the Declaration
of the building of which such apartment is a part.

Section 16: Removal From Provisions of This Act.

(a) All of the apartment owners may remove a property from the pro-
visions of this Act by an instrument to that effect, duly recorded, provided
that the holders of all liens affecting any of the apartments consent thereto or
agree, in either case by instruments duly recorded, that their liens be trans-
ferred to the percentage of the undivided interest of the apartment owner in
the property as hereinafter provided.

(b) Upon removal of the property from the provisions of this Act, the
property shall be deemed to be owned in common by the apartment owners. The
undivided interest in the property owned in common which shall appertain to
each apartment owner shall be the percentage of undivided interest previously
owned by such owner in the common areas and facilities.

Section 17: Removal No Bar to Subsequent Resubmission. The removal pro-
vided for in the preceding section shall in no way bar the subsequent
resubmission of the property to the provisions of this Act.

Section 18: Bylaws. The administration of every property shall be governed
by Bylaws, a true copy of which shall be annexed to the Declaration and
made a part thereof. No modification of or amendment to the Bylaws shall
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be valid unless set forth in an amendment to the Declaration and such
amendment is duly recorded.

Section 19: Contents of Bylaws. The Bylaws may provide for the following:

(a) The election from among the apartment owners of a Board of Di-
rectors, the number of persons constituting the same, and that the terms of at
least one-third of the Directors shall expire annually; the powers and duties
of the Board; the compensation, if any, of the Directors; the method of re-
moval from office of Directors; and whether or not the Board may engage the
services of a manager or managing agent,

(b) Method of calling meetings of the apartment owners; what per-
centage, if other than a majority of apartment owners, shall constitute a
quorum,

(c) Election of a President from among the Board of Directors who shall
preside over the meetings of the Board of Directors and of the Association of
Apartment Owners. '

(d) Election of a Secretary who shall keep the minute book wherein
resolutions shall be recorded.

(e) Election of a Treasurer who shall keep the financial records and
books of account.

(f) Maintenance, repair and replacement of the common areas and
facilities and payments therefor, including the method of approving payment
vouchers.

(g) Manner of collecting from the apartment owners their share of the
common expenses,

(h) Designation and removal of personnel necessary for the maintenance,
repair and replacement of the common areas and facilities.

(i) Method of adopting and of amending administrative rules and regula-
tions governing the details of the operation and use of the common areas and
facilities.

(i) Such restrictions on and requirements respecting the use and main-
tenance of the apartments and the use of the common areas and facilities, not
set forth in the Declaration, as are designed to prevent unreasonable inter-
ference with the use of their respective apartments and of the common areas
and facilities by the several apartment owners.

(k) The percentage of votes required to amend the Bylaws.

(1) Other provisions as may be deemed necessary for the administration
of the property consistent with this Act.

Section 20: Books of Receipts and Expenditures; Availability for Examination.
The manager or Board of Directors, as the case may be, shall keep de-
tailed, accurate records in chronological order, of the receipts and ex-
penditures affecting the common areas and facilities, specifying and itemiz-
ing the maintenance and repair expenses of the common areas and facilities
and any other expenses incurred. Such records and the vouchers authoriz-
ing the payments shall be available for examination by the apartment
owners at convenient hours of week days.

Section 21: Waiver of Use of Common Areas and Facilities; Abandonment of



180 UNIVERSITY OF MIAMI LAW REVIEW [Vor. XVII

Apartment. No apartment owner may exempt himself from liability for
his contribution towards the common expenses by waiver of the use or
enjoyment of any of the common areas and facilities or by abandonment
of his apartment. '

Section 22: Separate Taxation. Each apartment and its percentage of un-
divided interest in the common areas and facilities shall be deemed to be
a parcel and shall be subject to separate assessment and taxation by each
assessing unit and special district for all types of taxes authorized by law
including but not limited to special ad valorem levies and special assess-
ments. Neither the building, the property nor any of the common areas and
facilities shall be deemed to be a parcel.

Section 23: Priority of Lien.

(a) All sums assessed by the Association of Apartment Owners but un-
paid for the share of the common expenses chargeable to any apartment shall
constitute a lien on such apartment prior to all other liens except only (i) tax
liens on the apartment in favor of any assessing unit and special district, and
(ii) all sums unpaid on a first mortgage of record. Such lien may be foreclosed
by suit by the manager or Board of Directors, acting on behalf of the apart-
ment owners, in like manner as a mortgage of real property. In any such fore-
closure the apartment owner shall be required to pay a reasonable rental for the
apartment, if so provided in the Bylaws, and the plaintiff in such foreclosure
shall be entitled to the appointment of a receiver to collect the same., The
manager or Board of Directors, acting on behalf of the apartment owners, shall
have power, unless prohibited by the declaration, to bid in the apartment at
foreclosure sale, and to acquire and hold, lease, mortgage and convey the same.
Suit to recover a money judgment for unpaid common expenses shall be main-
tainable without foreclosing or waiving the lien securing the same.

(b) Where the mortgagee of a first mortgage of record or other purchaser
of an apartment obtains title to the apartment as a result of foreclosure of a
first mortgage, such acquirer of title, his successors and assigns, shall not be
liable for the share of the common expenses or assessments by the Association
of Apartment Owners chargeable to such apartment which became due prior
to the acquisition of title to such apartment by such acquirer. Such unpaid share
of common expenses or assessments shall be deemed to be common expenses
collectible from all of the apartment owners including such acquirer, his suc-
cessors and assigns.

Section 24: Joint and Several Liability of Grantor and Grantee for Unpaid
Common Expenses. In a voluntary conveyance the grantee of an apartment
shall be jointly and severally liable with the grantor for all unpaid assess-
ments against the latter for his share of the common expenses up to the
time of the grant or conveyance, without prejudice to the grantee’s right
to recover from the grantor the amounts paid by the grantee therefor.
However, any such grantee shall be entitled to a statement from the
manager or Board of Directors, as the case may be, setting forth the amount
of the unpaid assessments against the grantor and such grantee shall not
be liable for, nor shall the apartment conveyed be subject to a lien for, any
unpaid assessments against the grantor in excess of the amount therein
set forth.
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Section 25: Insurance. (To be determined locally)

Section 26: Disposition of Property; Destruction or Damage. 1f, within —
days of the date of the damage or destruction to all or part of the prop-
erty, it is not determined by the Association of Apartment Owners to
repair, reconstruct or rebuild, then and in that event:

(a) The property shall be deemed to be owned in common by the apart-
ment owners;

(b) The undivided interest in the property owned in common which
shall appertain to each apartment owner shall be the percentage of undivided
interest previously owned by such owner in the common areas and facilities;

(c) Any liens affecting any of the apartments shall be deemed to be
transferred in accordance with the existing priorities to the percentage of the
undivided interest of the apartment owner in the property as provided herein;
and

(d) The property shall be subject to an action for partition at the suit of
any apartment owner, in which event the net proceeds of sale, together with the
net proceeds of the insurance on the property, if any, shall be considered as one
fund and shall be divided among all the apartment owners in a percentage equal
to the percentage of undivided: interest owned by each owner in the property,
after first paying out of the respective shares of the apartment owners, to the
extent sufficient for the purpose, all liens on the undivided interest in the prop-
erty owned by each apartment owner.

Section 27: Actions. Without limiting the rights of any apartment owner, ac-
tions may be brought by the manager or Board of Directors, in either case
in the discretion of the Board of Directors, on behalf of two or more of the
apartment owners, as their respective interests may appear, with respect
to any cause of action relating to the common areas and facilities or more
than one apartment. Service of process on two or more apartment owners
in any action relating to the common areas and facilities or more than
one apartment may be made on the person designated in the Declaration
to receive service of process.

Section 28: Personal Application.

(a) All apartment owners, tenants of such owners, employees of owners
and tenants, or any other persons that may in any manner use property or any
part thereof submitted to the provisions of this Act shall be subject to this Act
and to the Declaration and Bylaws of the Association of Apartment Owners
adopted pursuant to the provisions of this Act.

(b) All agreements, decisions and determinations lawfully made by the
Association of Apartment Owners in accordance with the voting percentages
established in the Act, Declaration or Bylaws, shall be deemed to be binding
on all apartment owners. -

Section 29: Severability. 1f any provision of this Act or any section, sentence,
clause, phrase or word, or the application thereof in any circumstance is
held mvahd the vahdlty of the remainder of the Act and of the applica-
tion of any such provision, section, sentence, clause, phrase or word in
any other circumstances shall not be affected thereby.



